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Opinion
Opinion by: 		Amy M. Radley, Assistant Attorney General
In 1995, this office opined that the Georgia National Guard was a law enforcement agency within the contemplation of O.C.G.A. §§ 16-13-48.1 and 16-13-49(u)(4)(B) and was therefore eligible to share in proceeds of drug-related forfeitures with respect to activities under O.C.G.A. §§ 38-2-10 and 38-2-11 , or a duly declared emergency. While some provisions of Georgia's forfeiture laws have been amended since that time, the National Guard remains such a law enforcement agency eligible to share in drug-related forfeitures proceeds. The previous opinion on this subject, 1995 Op. Att'y Gen. 95-29, is modified to reflect the changes in Georgia law, including the adoption of the "Georgia Uniform Civil Forfeiture Procedure Act."
In 2015, the General Assembly enacted the Georgia Uniform Civil Forfeiture Procedure Act, which substantially revised civil forfeiture procedures in Georgia, including moving these provisions from criminal to civil statutory provisions with the Georgia Code. O.C.G.A. § 9-16-1 et seq.; 2015 Ga. Laws 693. Former O.C.G.A. § 16-13-48.1 was repealed, and its provisions as to the forfeiture of property and its transfer to law enforcement agencies were included as a portion of O.C.G.A. § 9-16-21 . 2015 Ga. Laws at 717-18, 728 (Sec. 2-21). However, the analysis of whether the Georgia National Guard may be designated as a "law enforcement agency" for purposes of sharing in proceeds of drug-related property forfeitures made available under federal and state law remains unchanged.
O.C.G.A. § 9-16-21 provides as follows:
(a) Property seized or forfeited pursuant to federal law, and such property or proceeds, authorized by such federal law to be transferred to a cooperating law enforcement agency of this state or any political subdivision thereof shall be utilized by the law enforcement agency or political subdivision to which the property or proceeds are so transferred as authorized by such federal law and regulations or guidelines promulgated thereunder. If federal law and regulations or guidelines promulgated thereunder are silent as to the utilization of such property or proceeds, the property and proceeds shall be disposed of and utilized as set forth in Code Section 9-16-19 .
(b) Any law enforcement agency receiving property or proceeds pursuant to federal law shall also comply with subsection (g) of Code Section 9-16-19 .
The new code section is nearly identical to the original, with the exception of the reference to O.C.G.A. § 9-16-19 . O.C.G.A. § 9-16-19 (a)(2) defines "law enforcement agency" as "a governmental unit of one or more persons employed full time or part time by the state, a state agency or department, or a political subdivision for the purposes of preventing and detecting crime and enforcing state laws or local ordinances, employees of which unit are authorized to make arrests for crimes or seize property while acting within the scope of their authority."
The National Guard satisfies these criteria and is a law enforcement agency under this definition. The analysis of the Georgia National Guard's law enforcement authority remains the same as in 1995 Op. Att'y Gen. 95-29 and it continues to meet the definition of a "law enforcement agency" as defined by O.C.G.A. § 9-16-19 . Both O.C.G.A. § 38-2-10 , dealing with the National Guard's drug law enforcement powers, and O.C.G.A. § 45-12-31 , addressing the Guard's authority to prevent violence and maintain order, are unchanged. The Guard continues to have the same authority as a law enforcement agency when rendering assistance in preventing violence and maintaining order and when engaged in drug enforcement activities. O.C.G.A. §§ 38-2-10 , 45-12-31 .
Thus, it is my opinion that the Georgia National Guard is a law enforcement agency eligible to share in proceeds of drug-related forfeitures and 1995 Op. Att'y Gen. 95-29 describing the legal authority to do so is modified to reflect changes and current Georgia law, including the adoption of the "Georgia Uniform Civil Forfeiture Procedure Act."
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Opinion by: 		Elizabeth A. Monyak, Senior Assistant Attorney General
You have asked for my opinion as to whether a member of the General Assembly may also serve as a county deputy sheriff. It is my opinion that a member of the General Assembly may not do so because simultaneously serving as a legislator and a deputy sheriff violates the Georgia Constitution's separation of powers provision and potentially violates other constitutional provisions and common law rules governing conflicts of interest.
The Georgia Constitution provides that:
The legislative, judicial, and executive powers shall forever remain separate and distinct; and no person discharging the duties of one shall at the same time exercise the functions of either of the others except as herein provided.
Ga. Const. Art. I, Sec. II, Para. III. This office has previously opined that, "[t]his provision distinguishes our state Constitution from the federal Constitution, which has no express provision 'prohibit[ing] the officials of one branch of government from exercising the functions of the other branches.'" 2009 Op. Att'y Gen. U2009-2, citing Sentence Review Panel v. Moseley, 284 Ga. 128, 129 (2008) (internal citations omitted).
In order to determine whether an activity violates the separation of powers provision, it is necessary to "look both at the legal designation of the branch of government to which a particular provision is assigned as a matter of law and at the underlying duties and responsibilities that are being performed." 2014 Op. Att'y Gen. U2014-2. While the separation of powers provision applies only to state legislative, judicial, and executive functions, it is important to keep in mind that a county or municipal officer may be performing state functions, in which case this provision applies to bar service in separate branches. For example, in an earlier unofficial opinion, my predecessor determined that a member of the General Assembly could not also serve as a municipal court judge because a municipal court judge exercises state judicial powers by adjudicating state offenses. Id.
In determining whether the separations of powers bars simultaneous positions, the analysis focuses on whether the positions relate to the exercise of state functions, irrespective of whether the agency is a state office. A state legislator is obviously performing a state legislative function. Determining whether he or she can simultaneously work as a sheriff's deputy thus hinges on whether a sheriff's deputy engages in state functions related to the other two branches of government: the judicial or executive branches. If the deputy sheriff position requires state executive or judicial functions, then the separation of powers provision would bar a member from holding the two positions simultaneously.
A review of the statutory duties of a sheriff makes clear that both the sheriff and his or her deputies, which are authorized and appointed pursuant to O.C.G.A. § 15-16-23 , are performing executive, and to some extent, judicial state functions. 1 For example, the sheriff's duties include:
. execut[ing] and return[ing] the processes and orders of the courts[;]
. attend[ing] . . . all sessions of the superior court of the county[;]
. attend[ing polling places on election day] as police to preserve order[;]
. keep[ing] an execution docket . . . ready for use in any court of his county[;] and
. perform[ing] such other duties as are or may be imposed by law or which necessarily appertain to his or her office.
O.C.G.A. § 15-16-10(a)(1) ,(2), (3), (5) and (8). Sheriffs' deputies are agents and employees of the sheriff: "They have no duties save alone duties of the sheriff, which as his deputy and his agent they are by law authorized to perform." Drost v. Robinson, 194 Ga. 703, 710 (1942); Warren v. Walton, 231 Ga. 495, 499-500 (1973). The duties of the deputy sheriff are identical to those of the sheriff set forth in O.C.G.A. § 15-16-10 . Thus, under Georgia law, the sheriffs' deputies, like the sheriff for whom they act as an agent, are "agents for the state in enforcing the laws and keeping the peace." Grech v. Clayton County, 335 F.3d 1326, 1333 (11th Cir. 2003).
A sheriff's deputy, whose duties mirror those of the sheriff, thus performs state executive and, to a limited extent, judicial branch functions. Serving as a legislator and a sheriff's deputy would, therefore, violate the constitutional provision mandating separation of powers because the same person would be engaging in state legislative functions while also performing state executive and judicial functions. Additionally, the General Assembly controls central aspects of the operation of the sheriff's office, including delineating the duties and authority of the sheriff and his or her deputies, authorizing funding for the Office, and establishing fees for services provided by the sheriff and his or her deputies. Service as a legislator and a sheriff's deputy presents the potential for "conflicts of interest inherent in situations where an individual serves concurrently in two of the branches of state government," which the constitutional separation of powers provision was designed specifically to prevent. See Galer v. Board of Regents of University System, 239 Ga. 268, 270 (1977).
I also note that the Georgia Constitution provides that "[n]o person holding any civil appointment or office having any emolument annexed thereto under the United States, this state, or any other state shall have a seat in either house." Ga. Const. Art. III, Sec. II, Para. IV(b). An emolument of office is "[a]ny advantage, profit, or gain received as a result of one's employment or holding of office." See 2014 Op. Att'y Gen. U2014-2; 2009 Op. Att'y U2009-2 (both citing Black's Law Dictionary 563 (8th ed. 2004)). Emoluments may include retirement benefits and even the accrual of annual and sick leave benefits to be used in calculating retirement benefits. Amerson v. Bd. of Trustees of the Ret. Sys. of Georgia, 257 Ga. 579, 581 (1987). See also 2009 Op. Att'y U2009-2 (determining that legislator cannot serve simultaneously as an assistant district attorney); 2014 Op. Att'y U2014-2 (determining that legislator cannot serve simultaneously as a municipal court judge). You have not indicated the scope or source of the compensation provided to the deputy sheriff; however, the bar in the emoluments clause may also be potentially applicable to this situation.
Given the above and foregoing, it is my opinion that simultaneously serving as a legislator and a deputy sheriff violates the Georgia Constitution's separation of powers provision and potentially violates other constitutional provisions and common law rules governing conflicts of interest.
Footnotes
Footnotes

1 	 Generally speaking, law enforcement activities are considered to be executive branch functions. See Hawkins v. State, 130 Ga. at 428 ("As a lieutenant in the police force, he was discharging the duties of a law enforcement officer, which is an executive function . . .). However, one of the sheriff's statutory duties is "to attend all sessions of the superior court of the county" and never to "leave same without the presence of himself or his deputy, or both, if required." O.C.G.A. § 15-16-10 . A sheriff or deputy performing this duty could potentially be considered to have executed a state judicial function, and sheriffs have been called "officers of the court." 1983 Op. Att'y U83-62.
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Opinion
Opinion by: 		Meghan Davidson, Assistant Attorney General
You have asked whether, based on the 2018 revision to O.C.G.A. § 40-6-163(b) , a car travelling south on a three or five lane road where the north and south lanes are divided by only a center turn lane and not a grass strip or other physical dividing median has an obligation under Georgia law to stop for a school bus that is stopped with its visual signals engaged. 1 For the reasons that follow, I conclude that this statute, as amended by the General Assembly during the 2018 session, does not require a vehicle travelling on a three or five lane road divided by a center turn lane to stop for a school bus that is stopped on the opposite side of the road with its visual signals engaged. See O.C.G.A. § 40 6 163(b) (2018).
Prior to the 2018 revision, O.C.G.A. § 40-6-163(b) read in relevant part: "The driver of a vehicle upon a highway with separate roadways need not stop upon meeting or passing a school bus which is on a different roadway . . . ." 1990 Ga. Laws 2048, 2273. This office previously interpreted this language to mean that vehicles approaching from the opposite side of a highway separated by a grass strip or other physical division were not required to stop for a school bus, but all vehicles approaching a stopped school bus from either direction were required to stop if the lanes were separated only by painted stripes such as a flush median or left-turn lane. See 1989 Op. Att'y Gen. No. 89-20; 1963-65 Op. Att'y Gen. pp. 303, 304.
However, the General Assembly recently amended the language of O.C.G.A. § 40-6-163(b) to provide:
The driver of a vehicle upon a highway with separate roadways or a divided highway, including, but not limited to, a highway divided by a turn lane, need not stop upon meeting or passing a school bus which is on a different roadway or on another half of a divided highway . . . .
O.C.G.A. § 40 6-163(b) (2018) (emphasis added). See Website of the Georgia General Assembly, 2017-18 Regular Session, Act 545 (H.B. 978), www.legis.ga.gov/Legislation/20172018/179022.pdf (last visited August 15, 2018). A "divided highway" is defined in the Georgia Code as "a highway divided into two or more roadways by leaving an intervening space or by a physical barrier or by a clearly indicated dividing section so constructed as to impede vehicular traffic." O.C.G.A. § 40-1-1(13) .
There is a presumption that all statutes are "'enacted by the legislature with full knowledge of the existing condition of the law and with reference to it.'" Evans v. Gwinnett Cty. Public Sch., 337 Ga. App. 690, 693 (2016) (quoting Botts v. Southeastern Pipe-Line Co., 190 Ga. 689, 700-01 (1940)).
[T]he cardinal rule of statutory construction "look[s] diligently for the intention of the General Assembly," Judicial Council v. Brown & Gallo, LLC, 288 Ga. 294, 296-97 (2010), and "the 'golden rule' of statutory construction . . . requires us to follow the literal language of the statute 'unless it produces contradiction, absurdity, or such an inconvenience as to insure that the legislature meant something else. '" Telecom* USA v. Collins, 260 Ga. 362, 363 (1990) (quoting Dept. of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985) (Clarke, J., concurring specially)).
2016 Op. Att'y Gen. 2016 5. A statute should be construed according to its terms with words given their plain and ordinary meanings. See Deal v. Coleman, 294 Ga. 170, 172-73 (2013). "'[F]rom the addition of words, it may be presumed that the legislature intended some change in the existing law.'" Evans, 337 Ga. App. at 693 (quoting Bd. of Assessors of Jefferson Cty. v. McCoy Grain Exchange, Inc., 234 Ga. App. 98, 100 (1998)). The rules of statutory construction counsel against an interpretation that would render some language of the statute mere surplusage. Abercrombie v. State, 343 Ga. App. 774, 777-78 (2017).
The plain and ordinary language of O.C.G.A. § 40 6-163(b), as amended, does not require a vehicle travelling on a highway "divided by a turn lane" to stop for a school bus that is on the opposite side of the road. The statutory definition of a "divided highway" does not itself include division by a center turn lane, but O.C.G.A. § 40 6-163(b), as amended, goes beyond the statutory definition of divided highway. The statute expanded the scope of vehicles that are not required to stop for a school bus to include those travelling on the other side of a highway "divided by a center turn lane." See O.C.G.A. § 40 6-163(b) (2018). As noted above, a center turn lane would include a lane separated only by painted stripes, such as a flush median or a left turn lane. Under the canons of statutory construction, it is presumed that this additional language was intended to change existing law. If not, this addition would be mere surplusage.
Given the above provisions, I conclude that Georgia law does not require a vehicle travelling on a three or five lane road divided by a center turn lane to stop for a school bus that is stopped on the opposite side of the road with its visual signals engaged.
Footnotes
Footnotes

1 	 For purposes of this opinion, it is assumed that the school bus is stopped in a northbound lane, i.e., the on-coming vehicle is on the opposite side of the road from where the school bus is loading or unloading.
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Request By: 		
 		The Secretary of State
Opinion
Opinion by: 		KIRSTEN S. DAUGHDRIL, Senior Assistant Attorney General
You have requested my opinion regarding whether the Georgia Lactation Consultant Practice Act ("the Act") §§ 43 22A 1 through 43 22A 13) will allow certified lactation counselors ("CLCs"), who are not certified by the International Board of Lactation Consultant Examiners ("IBLCE") and who are "not otherwise exempt" under the Act, to "continue doing the work they have been doing" after the effective date of the Act, which is July 1, 2018. 1 Based upon my review of the Act, I conclude that, after July 1, 2018, only persons who are licensed as "lactation consultants" in Georgia or who meet one of the Act's exceptions to licensure may provide "lactation care and services" as that term is defined by the Act. Accordingly, the Act prohibits any person, including a CLC, who is not a licensed lactation consultant and who does not fall within one of the Act's exceptions, from practicing the types of acts and services that the Act defines as "lactation care and services."
It is a fundamental rule of statutory construction that "'when a statute contains clear and unambiguous language, such language will be given its plain meaning and will be applied accordingly.'" McKinney v. Fuciarelli, 298 Ga. 873, 874 (2016) (quoting Opensided MRI of Atlanta LLC v. Chandler, 287 Ga. 406, 407 (2010)). Pursuant to O.C.G.A. § 43 22A 11, "[o]n and after July 1, 2018, no person without a license as a lactation consultant issued pursuant to this chapter shall use the title 'licensed lactation consultant' or 'licensed L.C.' or practice lactation care and services . . . ." This provision makes it unlawful to (1) use the title "licensed lactation consultant" or "licensed L.C." or (2) practice lactation care and services without a lactation consultant license.
To obtain a license to be a lactation consultant, in addition to meeting other requirements, the Act requires that applicants must either meet the "international education and clinical standards established . . . by the IBLCE" and "[provide] proof of successful completion of the IBLCE examination . . ." or "[present] evidence satisfactory to the Secretary that the applicant is an [International Board Certified Lactation Consultant ("IBCLC")] in good standing with the IBLCE." 2 O.C.G.A. §§ 43 22A 6 and O.C.G.A. 43 22A 7.
In addition, the Act defines "Lactation care and services" as:
[T]he clinical application of scientific principles and a multidisciplinary body of evidence for evaluation, problem identification, treatment, education, and consultation to childbearing families regarding lactation care and services. Lactation care and services shall include, but not be limited to:
(A) Lactation assessment through the systematic collection of subjective and objective data;
(B) Analysis of data and creation of a lactation care plan;
(C) Implementation of a lactation care plan with demonstration and instruction to parents and communication to the primary health care provider;
(D) Evaluation of outcomes;
(E) Provision of lactation education to parents and health care providers; and
(F) The recommendation and use of assistive devices.
O.C.G.A. § 43 22A 3 (5). Following the plain language of the Act, a person may be found to engage in the practice of lactation care and services, even though he or she does not use the terms "licensed lactation consultant" or "licensed L.C."
In your request, you note that the CLCs for which you are requesting guidance are "not otherwise exempt;" however, you also raise the question as to whether CLCs can "continue doing the work they have been doing." It is not clear from the materials you provided the capacity in which CLCs are currently working in Georgia. The provided materials, however, do contain examples of the types of acts and services CLCs are trained to perform and include the following: "[counseling] and [educating] pregnant women and mothers regarding breastfeeding"; "[conducting] comprehensive assessment[s] of mother and child related to breastfeeding and human lactation"; and "[developing] an evidence based care plan specific to the needs identified through assessment and counseling and [implementing] it." 3 Inasmuch as the term "lactation care and services" appears to encompass these types of acts, after July 1, 2018, only a person who is a licensed lactation consultant can practice such acts unless that person falls within one of the Act's exceptions to licensure.
The Act sets forth numerous exceptions that allow persons, who are not licensed lactation consultants, to provide lactation care and services. See O.C.G.A. § 43 22A 13 (1) through
(8); see also O.C.G.A. § 43 22A 3 (6). The types of exempted persons can broadly be categorized as (1) other licensed health care professionals who provide lactation care and services when incidental to the practice of their profession; (2) doulas, perinatal and childbirth educators performing education functions consistent with the accepted standards of their respective professions; 4 (3) students preparing for the practice of lactation care and services who are practicing under the supervision of a lactation consultant or one of the specified health care professions; (4) federal employees working within a federal installation; (5) state, municipal, and county employees whose official duties include lactation care and services; (6) individual volunteers who receive no compensation for their services; and (7) non-resident IBCLCs for a limited duration of time dependent upon their licensure status in another state. Id. Based on the foregoing, to the extent that a CLC or any other person is practicing lactation care and services in the context of one of the Act's enumerated exceptions, that person does not need to be a licensed lactation consultant.
Therefore, it is my official opinion that, under the Georgia Lactation Consultant Practice Act, after July 1, 2018, only persons who are licensed as "lactation consultants" in Georgia or who meet one of the Act's exceptions to licensure may provide "lactation care and services" as that term is defined by the Act. Accordingly, the Act prohibits any person, including a CLC, who is not a licensed lactation consultant and who does not fall within one of the Act's exceptions, from practicing the types of acts and services that the Act defines as "lactation care and services."
Footnotes
Footnotes

1 	 In responding to your request, I have reviewed the following material: Scope of Practice for the Certified Lactation Counselor, https://www.alpp.org (last visited Jan. 2, 2018)

2 	 The Act also allows the Secretary to grant a license to an applicant who "[h]olds a valid license to practice lactation care and services issued by another state, political territory, or jurisdiction acceptable to the Secretary if, in the Secretary's opinion, the requirements for that license are substantially equal to or greater than the requirements of this chapter." O.C.G.A. § 43 22A 6 (1).

3 	 See Scope of Practice for the Certified Lactation Counselor, https://www.alpp.org (last visited Jan. 2, 2018).

4 	 Opinion modified on May 11, 2018, with the following language: "when incidental to the practice of their profession"; and "performing education functions consistent with the accepted standards."
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Request By: 		
 		Representative, District 122
Opinion
Opinion by: 		Dennis R. Dunn, Chief Deputy Attorney General; Tina M. Piper, Senior Assistant Attorney General
You have requested my opinion regarding whether a person licensed to carry a weapon may do so when entering certain areas of a school campus. It is my opinion that notwithstanding whether a person has a license to carry a weapon, Georgia law separately prohibits individuals from carrying weapons into both faculty, staff and administrative offices, as well as any room on a school campus in which disciplinary proceedings are conducted.
Georgia law generally provides that "it shall be unlawful for any person to carry to or to possess or have under such person's control while within a school safety zone, at a school function, or on a bus or other transportation furnished by a school any weapon or explosive compound, other than fireworks or consumer fireworks." O.C.G. A. § 16 11 127.1(b)(1). A "weapon" is very broadly defined, but includes firearms, certain knives and other items which could be used to strike, beat, bludgeon, or otherwise injure a person. See O.C.G.A. § 16 11 127.1(a)(4). 1 A "school safety zone" includes any public or private elementary, secondary, technical, vocational school, college, university or any other "institution of postsecondary education." O.C.G.A. § 16 11 127.1(a)(3)(A) and (B).
There is a broad statutory exception to this prohibition, so that an individual with a weapons-carry license may carry a weapon "in any building or on real property owned by or leased to any public technical school, vocational school, college, or university, or other public institution of postsecondary education."
O.C.G.A. § 16 11 127.1(c)(20)(A). However, there are also statutory limitations on this broad grant of authority which are defined under O.C.G.A. § 16 11 127.1(c)(20)(A)(i) through (vii).
It is one of those statutory limitations which is at the heart of your opinion request. The General Assembly, as a part of its 2017 amendments to this statute, included language limiting the authority to carry a weapon, providing that one could not be carried into, "faculty, staff, or administrative offices or rooms where disciplinary proceedings are conducted." O.C.G.A. § 16 11 127.1(c)(20)(A)(v); 2017 Ga. Laws 341, 341 42 (Act No. 167, H.B. 280). You have asked whether this language applies separately both to "faculty, staff, or administrative offices" and to "rooms where disciplinary proceedings are conducted," creating two different limitations on the statutory right to carry a weapon. Alternatively, you have asked whether this language should be read as creating only a single exception, i.e., a person with a weapons-carry permit would still not be permitted to carry a weapon into faculty, staff, or administrative offices provided that disciplinary proceedings are being conducted in those locations.
Georgia law provides specific provisions for the interpretation of statutes. See, e.g., O.C.G.A. § 1 3 1. The Supreme Court of Georgia has also held that:
Under our well established rules of statutory construction, we
presume that the General Assembly meant what it said and said what it meant. To that end, we must afford the statutory text its "plain and ordinary meaning," we must view the statutory text in the context in which it appears, and we must read the statutory text in its most natural and reasonable way, as an ordinary speaker of the English language would.
(Citations and punctuation omitted.) Deal v. Coleman, 294 Ga. 170, 172-173 (751 S.E.2d 337) (2013). We "look to the text of the provision in question and its context within the larger legal framework to discern the intent of the legislature in enacting it." Scott v. State, 299 Ga. 568, 571 (788 S.E.2d 468) (2016). See also OCGA § 1 3 1 (a), (b). Where the statutory text is "clear and unambiguous," we attribute to the statute its plain meaning, and our search for statutory meaning ends. See Deal, 294 Ga. at 173.
DLT List, LLC v. M7VEN Supportive Hous. & Dev. Group, 301 Ga. 131, 134 (2017); see also 2006 Op. Att'y Gen. 2006 4. 2
Here, as your inquiry demonstrates, the scope of O.C.G.A. § 16 11 127.1(c)(20)(A)(v) is not clear on its face. You have identified an ambiguity in the application of the statute. Therefore, it appears proper to apply an interpretation of the statute based upon the rules of statutory construction outlined above and the words and construction of the statute itself. 3 The question then becomes, in looking at the language of the statute itself, what does the phrase "where disciplinary proceedings are conducted" modify? Does it modify the entire provision, so that weapons are prohibited only where disciplinary hearings are being conducted, or do the provisions of "faculty, staff, or administrative offices" stand separately, so that the modifying phrase only applies to "rooms where disciplinary hearings are conducted?"
In looking at questions such as this, the Supreme Court of Georgia has applied "the canon of statutory construction known as the 'rule of the last antecedent.'" Scott v. State, 299 Ga. 568, 572-73 (2016), accord, Deal v. Coleman, 294 Ga. 170, 173-74 (2013); see also Lockhart v. United States,  U.S. , 136 S. Ct. 958, 962-63 (2016). Essentially what this means is that a qualifying phrase in a statute "'should ordinarily be read as modifying only the noun or phrase that it immediately follows.'" Scott, 299 Ga. at 572, quoting Lockhart, 136 S. Ct. at 962. "[T]his rule is not absolute, and the inference it raises may be rebutted where 'the structure and internal logic of the statutory scheme' so militate." Id. One way to demonstrate a more specific legislative intent is to include a "serial comma," that is, use the punctuation so that the modifying phrase in a statute "can only be reasonably understood to modify that participial phrase and no others." Deal, 294 Ga. at 173, accord, Scott, 299 Ga. at 573.
Here, as noted above, the language of the statute is ambiguous. Because of this, it is necessary, to interpret the meaning of the statute from the words and structure of the particular provision in question. Following the guidance of the Georgia Supreme Court and applying the "rule of the last antecedent" here leads to the conclusion that the statutory limitation applies only to "rooms where disciplinary proceedings are conducted," but that same "disciplinary proceedings" phrase does not apply to the earlier identification of "faculty, staff, or administrative offices." While the overall language of the statute indicates an intent by the General Assembly to permit persons to carry weapons in buildings or on property owned by or leased by public postsecondary institutions, the statute does not clearly mandate the creation of an exception that would be confined only to locations where disciplinary proceedings are being conducted. 4
Based on the foregoing, it is my opinion that notwithstanding whether a person has a license to carry a weapon, Georgia law prohibits individuals from carrying weapons into any faculty, staff, and administrative offices, and Georgia law separately prohibits individuals from carry weapons into any room on a school campus in which disciplinary proceedings are conducted.
Footnotes
Footnotes

1 	 "'Weapon' means and includes any pistol, revolver, or any weapon designed or intended to propel a missile of any kind, or any dirk, bowie knife, switchblade knife, ballistic knife, any other knife having a blade of two or more inches, straight-edge razor, razor blade, spring stick, knuckles, whether made from metal, thermoplastic, wood, or other similar material, blackjack, any bat, club, or other bludgeon-type weapon, or any flailing instrument consisting of two or more rigid parts connected in such a manner as to allow them to swing freely, which may be known as a nun chahka, nun chuck, nunchaku, shuriken, or fighting chain, or any disc, of whatever configuration, having at least two points or pointed blades which is designed to be thrown or propelled and which may be known as a throwing star or oriental dart, or any weapon of like kind, and any stun gun or taser as defined in subsection (a) of Code Section 16-11-106 . This paragraph excludes any of these instruments used for classroom work authorized by the teacher."

2 	 "The initial rule of statutory construction is to construe the law to implement the purpose and intention of the General Assembly in enacting the law. The courts must 'look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy.' O.C.G.A. 1 3 1(a); see Thornton v. Clarke County Sch. Dist., 270 Ga. 633, 634 (1999); Wilson v. Bd. Of Regents, 246 Ga. 649, 650 (1980). Statutes must be construed in relation to other statutes relating to the same subject matter and harmonized wherever possible. Monticello, Ltd. v. City of Atlanta, 231 Ga. App. 382, 383-84 (1998). The statutes should be construed to give a 'sensible and intelligent effect to each part, as it is not presumed that the legislature intended that any part would be without meaning.' Id. Furthermore, a specific statute governs over a more general statute when the statutes are in conflict. Glinton v. And R, Inc., 271 Ga. 864, 866-67 (1999); First National Bank of Atlanta v. Sinkler, 170 Ga. App. 668, 670 (1984). "

3 	 It is generally recognized that the intentions of individual legislators regarding what a statute was intended to accomplish are not considered proper in an analysis of legislative intent. "Judicial inquiry into legislative motives or purposes is a 'hazardous matter,' for what motivates one legislator to make a comment about a law is not necessarily what motivates fellow legislators to enact the law." Goldrush II v. City of Marietta et al., 267 Ga. 683, 692 (1997), citing United States v. O'Brien, 391 U.S. 367, 383 (1968); see also Bown v. Gwinnett Co. Sch. Distr., 895 F. Supp. 1564, 1575 (N.D. Ga. 1995), citing Palmer v. Thompson, 403 U.S. 217, 224 (1971).

4 	 You note in your inquiry that the Board of Regents, which is the entity constitutionally empowered to manage and operate the University System (Ga. Const. Art. VIII, Sec. IV, Para. I (b)), has interpreted the statute as creating two separate limitations. See Website of the University System of Georgia -- May 24, 2017 Guidance on the Application of H.B. 280, https://www.usg.edu/assets/usg/docs/USG_HB_280_Guidance_%28003%29.pdf (Last visited January 4, 2018).
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Request By: 		
 		Commissioner, Georgia Department of Public Safety
Opinion
Opinion by: 		Meghan Davidson, Assistant Attorney General
You have asked whether Department of Public Safety ("DPS") law enforcement officers may, pursuant to O.C.G.A. § 16 11 130(c.1)(1), carry their service weapons and handguns into courtrooms while performing their official duties. 1 For the reasons that follow, I conclude that this statute, as amended by the General Assembly during the 2017 session, permits DPS officers to carry their service weapons and handguns into courthouses, but does not authorize their entry into courtrooms where the courthouse's security plan and/or judges of that court have directed otherwise. See 2017 Ga. Laws 555, 560-63 (H.B. 292, Sec. 7).
Generally, under Georgia law, a person may not carry a weapon or a long gun as defined by statute into a courthouse unless they fall within certain statutorily created exceptions. See O.C.G.A. §§ 16 11 127(b)(2), 16 11 127(d) and (e). A "courthouse" is defined as "a building or annex occupied by judicial courts and containing rooms in which judicial proceedings are held." O.C.G.A. § 16 11 130(c.1)(1)(B). In relation to courthouses, however, the General Assembly in the aforementioned legislation created a specific exception permitting a number of statutorily-defined persons to carry firearms into courthouses, including "active law enforcement officers." In doing so, the law now provides:
Notwithstanding a security plan implemented by law enforcement personnel . . . active law enforcement officers referred to in subsection (c) of this Code section shall be authorized to carry their service handguns and weapons in any courthouse if they are wearing the assigned uniform of their law enforcement office or have the official badge and identification credentials issued to them by their law enforcement office displayed and plainly visible on their person while in the performance of their official duties.
O.C.G.A. § 16 11 130(c.1)(3). DPS officers are "active law enforcement officers" as defined and included in this statute. O.C.G.A. § 16 11 130(c)(2)(B). Officers falling outside this exception may instead be required to place their weapons into holding upon entry into restricted or screened areas of a courthouse. O.C.G.A. § 16 11 130(c.1)(2).
Under Georgia law:
[T]he cardinal rule of statutory construction "look[s] diligently for the intention of the General Assembly," Judicial Council v. Brown & Gallo, LLC, 288 Ga. 294, 296-97 (2010), and "the 'golden rule' of statutory construction . . . requires us to follow the literal language of the statute 'unless it produces contradiction, absurdity, or such an inconvenience as to insure that the legislature meant something else.'" Telecom* USA v. Collins, 260 Ga. 362, 363 (1990) (quoting Dept. of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985) (Clarke, J., concurring specially)).
2016 Op. Att'y Gen. 2016 5. The plain language of O.C.G.A. § 16 11 130(c.1)(3) authorizes active DPS officers, among others, to carry service weapons and handguns into courthouses without the requirement that their service weapons and handguns be placed into holding upon entry into the restricted or screened area of the courthouse. See O.C.G.A. § 16 11 130(c.1). While the law does not require that DPS officers be permitted to carry service weapons and handguns into any specific, named areas of the courthouse, the language of the statute and the authority provided in the statute is broad and there is no basis to read into the statute restrictions on particular areas of a courthouse. The law grants that broad access "[n]otwithstanding a security plan implemented by law enforcement personnel." O.C.G.A. § 16 11 130(c.1)(3).
However, that conclusion does not end the inquiry. A courthouse building may contain any number of county offices, but the actual courtrooms are governed by different standards than other locations within a courthouse. Under Georgia law, "Every court has power to . . . preserve and enforce order in its immediate presence and, as near thereto as is necessary, to prevent interruption, disturbance, or hindrance to its proceedings [and] . . . control, in the furtherance of justice, the conduct of its officers and all other persons connected with a judicial proceeding before it, in every matter appertaining thereto." O.C.G.A. § 15 1 3(1), (4). In 1973, this office addressed the meaning of these provisions under the previous Georgia Code of 1933, concluding that:
The above quoted law clearly illuminates the fact that the power to provide security of the courtroom has been granted to the court. Code 24-2813 and 24-3351 (the last section unofficially codified as Ga. Code Ann. 24-3379) provide the "tools" which allow the court to implement its authority . . . From the law discussed above, the following may be gleaned. The power to control the courtroom is granted to the court. This power may be implemented, if necessary, by use of the sheriff, his deputies, or bailiffs appointed either by the court or by the sheriff. It is, therefore, my official opinion that the court, assisted by the sheriff of the county, is responsible for undertaking measures necessary to insure the safety of the court during a [court] proceeding.
1973 Op. Att'y Gen. 73-57 (1973 Ga. AG LEXIS 57.)
This interpretation of Georgia law is consistent with the concept that the judiciary has inherent authority to control conduct in courtrooms, including security. A court has the inherent authority to resolve conflicts between the Constitution and statutory law. Lathrop v. Deal, 301 Ga. 408, 432 (2017). In doing so, it must be recognized that the powers of the legislative and judicial branches are separate and distinct. Ga. Const., Art. I, Sec. II, Para. III. This doctrine of separation of powers "invests those officials charged with the duty of administering justice according to law with all necessary authority to efficiently and completely discharge those duties the performance of which is by the constitution committed to the judiciary, and to maintain the dignity and independence of the courts." Lovett v. Sandersville R.R., 199 Ga. 238, 239-240 (1945). It is also well established that courts have the power to control conduct in their proceedings, which includes security. See generally O.C.G.A. § 15-1-3 ; see also In re Judicial Qualifications Comm'n Formal Advisory Opinion No. 239, 300 Ga. 291, 302 (2016) (providing that courts are "charged with adopting and maintaining reasonable measures to provide security. . .") (quotations and citations omitted); Weldon v. State, 297 Ga. 537, 540-41 (2015) (recognizing court's authority to implement security measures); O.C.G.A. § 15-16-10(a)(10) (requiring the sheriff with jurisdiction over the courthouse to create a comprehensive security plan, but maintaining that the plan must be approved by the chief judge). See also State v. LaFrance, 471 A.2d 340, 344-346 (N.H. 1983) ("[I]t is clear that trial judges, subject to [appellate] review, have authority under the judicial power of the constitution to control the wearing of firearms in the courtroom.").
Given the above provisions, I conclude that the General Assembly in the exercise of its legislative authority has authorized active law enforcement officers under the circumstances prescribed in O.C.G.A. § 16 11 130(c.1) to carry weapons into a courthouse building without restriction in the areas within the building that this may be done. However, a judge of the court may, in the exercise of his or her constitutional, statutory and inherent authority, determine whether those same law enforcement officers may carry their weapons into a courtroom.
Footnotes
Footnotes

1 	 Your request attaches a memorandum from the Sheriff of Glynn County stating that outside law enforcement personnel are not authorized to enter any Glynn County courtroom, court clerk's office, or other designated areas of the Glynn County courthouse while armed. Your request also attaches an Order from the Chief Judge of the Superior Court of Glynn County prohibiting all persons other than the Sheriff and his deputies from possessing firearms in the actual courtrooms unless authorized in writing by a judge of the court.
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Request By: 		
 		Representative, District 145
Opinion
Opinion by: 		Jeffrey W. Stump, Senior Assistant Attorney General
You have requested my unofficial opinion regarding the deposits required to be made by a cemetery to a perpetual care trust fund pursuant to O.C.G.A. § 10 14 6(c) (Supp. 2017) of the Georgia Cemetery and Funeral Services Act of 2000 (the "Act"), O.C.G.A. §§ 10 14 1 through 30 (Supp. 2017). Specifically, you asked whether the deposit to the perpetual care trust fund is a portion of the sales price or an "additional add-on" to the customer. I construe your use of the term "additional add-on" to mean a charge to the customer that is separate from the sales price. Based upon my review of the applicable law, I conclude that the Act requires a cemetery to make deposits to a perpetual care trust fund based on a percentage of the sales price of any burial right, cemetery lot, grave space, niche, mausoleum, columbarium, urn, or crypt sold by a cemetery, provided that there is a minimum deposit requirement for each burial right. It further prohibits a cemetery from charging an additional fee -- which you characterized as an "additional add-on" -- to the customer equal to the amount of any deposit that a cemetery is required to make to the perpetual care trust fund.
"The cardinal rule of statutory construction is first, to ascertain the legislative intent and purpose in enacting the law and then to give it that construction which will effectuate the legislative intent and purpose." Albany Surgical, P.C. v. Dept. of Community Health, 257 Ga. App. 636, 639 (2002). The statement of legislative intent in the Act warns that "purchasers of preneed burial rights, funeral or burial merchandise, or funeral services or burial services may suffer serious economic harm if purchase money is not set aside for future use as intended by the purchaser and that the failure to maintain cemetery grounds properly may cause significant emotional distress." O.C.G.A. § 10 14 2(a) (Supp. 2017) (emphasis added). In order to maintain cemetery grounds properly, the Act requires a cemetery to establish a perpetual care trust fund and to deposit funds into it based on a percentage of the sales price of certain enumerated items sold by a cemetery. O.C.G.A. § 10 14 6(b)(1). Specifically,
Whenever any burial right, cemetery lot, grave space, niche, mausoleum, columbarium, urn, or crypt wherein perpetual care or endowment care is promised or contracted for or guaranteed is sold by any cemetery, the cemetery shall make deposits to the trust fund that equal 15 percent of the sales price of the burial right or 7.5 percent of the total sales price of any mausoleums, niches, columbaria, urns, or crypts, provided that the minimum deposit for each burial right shall be $ 50.00; . . .
O.C.G.A. § 10 14 6 (c) (Supp. 2017). See also Ga. Comp. R. & Regs. 590-3-3-.05 (Perpetual Care Trust Fund).
It is a fundamental rule of statutory construction that "'when a statute contains clear and unambiguous language, such language will be given its plain meaning and will be applied accordingly.'" McKinney v. Fuciarelli, 298 Ga. 873, 874 (2016) (quoting Opensided MRI of Atlanta LLC v. Chandler, 287 Ga. 406, 407 (2010)). The plain language of O.C.G.A. § 10 14 6(c) requires a cemetery to "make deposits to the trust that equal" a specified percentage of the "sales price" of the item or items sold, but it does not directly address whether a cemetery can then charge a customer an "additional add-on" equal to the amount of the deposit to a perpetual care trust fund. Nevertheless, O.C.G.A. § 10 14 6(c) does not stand alone, as it is a part of the Act "whose key components were enacted contemporaneously." See Hartley v. Agnes Scott College, 295 Ga. 458, 462 (2014) ("When we consider the meaning of a statutory provision, we do not read it in isolation, but rather, we read it in the context of the other statutory provisions of which it is a part."). Construed together with other provisions of the Act, it does not appear that the legislature intended for customers to be charged an "additional add-on" equal to the amount of the deposit to a perpetual care trust fund, and a cemetery is, therefore, prohibited from doing so. Id. ("'All statutes relating to the same subject matter are to be construed together, and harmonized wherever possible.'") (quoting Hendry v. Hendry, 292 Ga. 1, 3 (2012).
Construing O.C.G.A. § 10 14 6(c) (Supp. 2017) with other provisions of the Act, except for certain enumerated fees, a cemetery owner may only charge a customer fees for the processing and for the sale 1 of burial rights, burial or funeral merchandise, and burial or funeral services:
Other than fees for the processing and for the sale of burial rights, burial or funeral merchandise, and burial or funeral services, no other fee may be directly or indirectly charged, contracted for, or received by a cemetery company as a condition for a customer to use any burial right, burial or funeral merchandise, or burial or funeral service, except for:
(1) Charges paid for opening and closing a grave and vault installation;
(2) Charges paid for transferring burial rights from one purchaser to another; . . .
(3) Charges for sales, documentary, excise, and other taxes actually and necessarily paid to a public official, which charges must be supported in fact;
(4) Charges for credit life and credit disability insurance, but only as requested by the purchaser, and the premiums for which do not exceed the applicable premium chargeable in accordance with the rates filed with the Insurance Commissioner; or
(5) Charges for interest on unpaid balances in accordance with applicable law.
O.C.G.A. § 10 14 17(d)(1 5) (Supp. 2017). This Code section further provides that it does not prohibit the imposition of reasonable fees for services in connection with a lawful disinterment or for costs due to commencing a funeral service at a time other than previously agreed upon. Id. The legislature's omission from this Code section of any reference to allowing a cemetery to charge a customer a fee or "additional add-on" equal to the amount of a deposit to a perpetual care trust fund must be considered deliberate, and the imposition of such a charge to customers is, therefore, prohibited by O.C.G.A. § 10 14 17(d) (Supp. 2017). See C. Brown Trucking, Inc. v. Rushing, 265 Ga. App. 676, 677 (2004) (Court must regard legislature's omission of words "and their employees" in statute as deliberate).
The above conclusion is further supported by the requirements in the Act for a written contract for sale of burial rights, burial or funeral merchandise, or burial or funeral services. Specifically, when making a sale, a cemetery must provide a written contract with the term "purchase price" in bold print together with an "itemization of the amounts charged for all burial rights, burial or funeral services, burial or funeral merchandise, cash advances, and fees and other charges, which itemization shall be clearly and conspicuously segregated from everything else on the written contract." O.C.G.A. § 10-14-18(b)(1) and (d). See also Ga. Comp. R. & Regs. 590-3-1-.13 (Sales Contracts). Notably, the "amount to be placed in trust" is to be listed separately on the written contract, and it is, therefore, not a part of the "itemization" of the fees and charges to the customer for the sale of any burial rights, burial or funeral merchandise, or burial or funeral services. O.C.G.A. § 10-14-18(b)(2) (Supp. 2017); Rule 590-3-1-.13(1)(a-c) .
Therefore, it is my unofficial opinion that the Georgia Cemetery and Funeral Services Act of 2000 requires a cemetery to make deposits to a perpetual care trust fund based on a percentage of the sales price of any burial right, cemetery lot, grave space, niche, mausoleum, columbarium, urn, or crypt sold by a cemetery, provided that there is a minimum deposit requirement for each burial right. It further prohibits a cemetery from charging an additional fee/add-on to the customer equal to the amount of any deposit that a cemetery is required to make to the perpetual care trust fund.
Footnotes
Footnotes

1 	 As used in the Act, the term "sale" or "sell" means and includes "every contract of sale or disposition of burial rights, grave spaces, burial services, funeral services, or burial or funeral merchandise for value." O.C.G.A. § 10 14 3(33) (Supp. 2017).
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Request By: 		
 		President, Council of Superior Court Clerks
Opinion
Opinion by: 		Amy M. Radley, Assistant Attorney General
You have requested my opinion regarding which violations of various Georgia driving related statutes should result in the reporting by a superior court clerk's office to the Department of Driver Services ("DDS") for suspension of a driver's license. After review of the applicable law, it is my opinion that convictions for violations of O.C.G.A. §§ 40 6 391(2), (4), (6), and 40 5 151 (2016) should be reported by the Clerk to DDS and violations of O.C.G.A. §§ 16 13 30(b), 16 13 31, and 16 13 31.1 (2016) should be reported to DDS only upon the clerk's determination that the conviction meets the mandate of O.C.G.A. § 40 5 54(a)(2). See Appendices A and B.
Specifically, you have inquired as to convictions for violations of O.C.G.A. §§ 40 6 391(2), (4), (6), 40 5 151, 40 5 54(a)(2), 16 13 30(b), 16 13 31, and 16 13 31.1 (2016), as they relate to drug related offenses. You note in your request that the legal department of DDS has concluded that the intent of amendments made to various statutes during the 2015 legislative session through Act No. 21 (hereinafter "S.B. 100") was to no longer suspend a driver's license for any possession of drugs, but only to suspend a license if a vehicle was used for distribution, sale, etc. of a drug. See 2015 Ga. Laws 60, 74-76. You also note that superior court clerks generally believe that the mandatory suspension for any felony offense where a motor vehicle is used pursuant to O.C.G.A. § 40 5 54(a)(2) would include felony drug offenses under O.C.G.A. § 16 13 30(a) (Possession) or (b) (Distribution), or any other felony drug code section.
O.C.G.A. § 40 5 54(a)(2) (2016) directs DDS to "suspend, as provided in Code Section 40 5 63, the license of any driver upon receiving a record of such driver's conviction of . . . [any] felony in the commission of which a motor vehicle is used." It further provides that "[the] period of suspension shall be determined by [DDS] for the term authorized by law. The court shall forward the notice of suspension and the defendant's driver's license to the department within ten days from the date of conviction. The department shall notify the defendant of the period of suspension at the address provided by the defendant." O.C.G.A. § 40 5 54(b) (2016). This statute requires the reporting to DDS of any and all felony convictions in which a motor vehicle is used. There is no limitation to drug offenses mentioned in the code section.
O.C.G.A. § 40 5 63 (2016) dictates the periods of suspension for those persons convicted of offenses which are listed in O.C.G.A. § 40 5 54 (2016) and for some convictions under O.C.G.A. § 40 6 391 (2016); drug-related offense convictions under O.C.G.A. § 40 6 391 (2016), which include subsections (a)(2), (4), and (6), are governed by O.C.G.A. § 40 5 75 (2016), which dictates appropriate periods of suspension.
O.C.G.A. § 40 5 75 (2016) was amended by S.B. 100 to remove the mandatory suspension when a person is convicted for a drug-related offense, except for impaired driving offenses under O.C.G.A. § 40 6 391 (2016) or its out-of-state equivalent. 2015 Ga. Laws at 74, § 4 18; see also Appendix A. The amendment also altered O.C.G.A. § 40 5 54 (2016), but the language in O.C.G.A. § 40 5 54(a)(2) (2016) remained unchanged. Id.
As a result, a person who is convicted of a felony violation of O.C.G.A. §§ 16 13 30, 16 13 31, or 16 13 31.1 (2016) does not automatically receive a license suspension for such a conviction, as such person would have before O.C.G.A. § 40 5 75 was amended. See Appendix B. Rather, any suspension resulting from such a felony conviction would only be mandated if the conviction falls within the narrowed parameters of O.C.G.A. § 40 5 54(a)(2) (2016). Therefore, if a motor vehicle was used during the commission of a felony crime, such as a conviction for violating O.C.G.A. §§ 16 13 30, 16 13 31, or 16 13 31.1 (2016), the clerk would be required to report the conviction to DDS pursuant to O.C.G.A. § 40 5 54(a)(2) (2016). A conviction based solely on O.C.G.A. §§ 16 13 30, 16 13 31, or 16 13 31.1 (2016), without otherwise meeting the parameters set forth under O.C.G.A. § 40-5-54(a)(2) (2016), no longer triggers an automatic, mandatory suspension.
The onus is on the clerk to first determine whether the conviction is reportable to DDS, and then to report such conviction pursuant to O.C.G.A. § 40 5 54 (2016) to DDS. The responsibility then shifts to DDS to determine the period of the mandatory suspension required by O.C.G.A. § 40 5 54 (2016) in each instance reported by the clerk.
In addition, pursuant to O.C.G.A. § 40 5 151(e) (2016), a "person is disqualified from driving a commercial motor vehicle for life" if he or she "knowingly uses a motor vehicle in the commission of any felony involving the manufacture, distribution, cultivation, sale, transfer of, trafficking in, or dispensing of a controlled substance or marijuana, or possession with intent to manufacture, distribute, cultivate, sell, transfer, traffic in, or dispense a controlled substance or marijuana." As this code section places a lifetime disqualification on a convicted individual, a qualifying conviction must be reported to DDS in every such case, regardless of whether the person convicted currently holds a commercial driver's license. Every person has a commercial driving "privilege" that, in essence, lies dormant until such time as that person may apply for a commercial driver's license; every driver possesses the possibility of becoming a commercial driver if he or she is otherwise qualified and applies for such a license. See O.C.G.A. §§ 40 5 147 and 149 (2016). Thus, convictions which qualify pursuant to O.C.G.A. § 40 5 151(e) (2016) for disqualification from driving a commercial motor vehicle must be reported by the clerk to DDS in order to prevent a person who is so disqualified from obtaining a commercial driver's license at any point in the future. The responsibility lies with the clerk to determine if the offense qualifies pursuant to O.C.G.A. § 40 5 151(e) (2016) or § 40 5 54(a)(2) (2016), such that the clerk must report the conviction to DDS. See O.C.G.A. § 40 5 54 (2016). DDS then bears the responsibility for determining the length of any suspension or disqualification for the convicted individual based upon the report by the clerk. Id.
Therefore, it is my official opinion that convictions for violations of O.C.G.A. §§ 40 6 391(2), (4), (6), and 40 5 151 (2016) should be reported by the clerk to the DDS and violations of O.C.G.A. §§ 16 13 30(b), 16 13 31, and 16 13 31.1 (2016) should be reported to DDS pursuant to O.C.G.A. § 40 5 54(a)(2) only when the clerk determines that the requirements of O.C.G.A. § 40-5-54(a)(2) have been met. $170:
APPENDIX A
Automatic suspensions by virtue of conviction alone include: 1
O.C.G.A. § 40-6-391(a)(2) : Driving under the influence of drugs less safe
O.C.G.A. § 40-6-391(a)(4) : Driving under the combined influence of any two or more of the substances specified in paragraphs (1) through (3) of this statute to the extent that it is less safe for the person to drive
O.C.G.A. § 40-6-391(a)(6) : Driving under the influence of drugs per se (where there is any amount of a controlled substance, as defined in Code Section 16-13-21 , present in the person's blood or urine, or both, including the metabolites and derivatives of each or both without regard to whether any alcohol is present in the person's breath or blood).
APPENDIX B
Suspensions pursuant to O.C.G.A. § 40-5-54(a)(2) , by virtue of both a conviction of a felony and a determination by the clerk that a motor vehicle was used in the commission of said felony, include: 2
O.C.G.A. § 16-13-30(b) : Unlawful manufacture, delivery, distribution, administration, sale, or possession with intent to distribute any controlled substance.
O.C.G.A. § 16-13-31 : Trafficking in cocaine, illegal drugs, marijuana, or methamphetamine
O.C.G.A. § 16-13-31.1 : Trafficking in ecstasy
O.C.G.A. § 40-5-151(e) : Disqualification from operating a commercial motor vehicle for life is the person convicted of any felony involving the manufacture, distribution, cultivation, sale, transfer of, trafficking in, or dispensing of a controlled substance or marijuana, or possession with intent to manufacture, distribute, cultivate, sell, transfer, traffic in, or dispense a controlled substance or marijuana (and knowingly used a motor vehicle in the commission of said crime)
Footnotes
Footnotes

1 	 There are many statutes which provide for an automatic driver's license suspension upon conviction, but only these three were germane to the request.

2 	 There are many statutes which, upon conviction, may result in a driver's license suspension pursuant to the mandate of O.C.G.A. § 40-5-54(a)(2) , such as a felony conviction for carjacking, for kidnapping where a motor vehicle was used to confine or transport the victim, or for aggravated assault where the motor vehicle is the "weapon" used against the victim. Only the convictions pursuant to the statutes listed above were made part of the request.
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Request By: 		
 		Deputy Director for Georgia Crime Information Center
Opinion
Opinion by: 		Rebecca Dobras, Assistant Attorney General
You have requested, in your letter of August 16, 2017, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2017 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 26-5-58 (violation of the Narcotic Treatment Programs Enforcement Act); and O.C.G.A. § 42-4-13(d.1) (obtaining, procuring, or giving an inmate tobacco or any product containing tobacco).
The first misdemeanor offense is O.C.G.A. § 26-5-58 . This Code section provides that it shall be a misdemeanor to violate any provision of Article 2 of Chapter 5, Title 26. Article 2 ( O.C.G.A. § 26-5-40 et. seq.) establishes the requirements for governing bodies that seek to apply for and operate a narcotic treatment program. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 42-4-13(d.1) . This Code section provides that it shall be a misdemeanor for any person to obtain for, to procure for, or to give to an inmate tobacco or any product containing tobacco without the knowledge and consent of the jailer. This office previously designated offenses related to providing an inmate with alcoholic beverages and other items without the consent of the jailer as offenses for which those charged are to be fingerprinted. See O.C.G.A. §§ 42-4-13(d)(1)(B) , 42-4-13(e) . In order to promote consistency in the treatment of offenders, I hereby designate misdemeanor offenses arising under O.C.G.A. § 42-4-13(d.1) , specifically committed by offenders not already incarcerated within the facility, as offenses for which those charged are to be fingerprinted. To the extent the person charged is already incarcerated, it is unnecessary to designate this offense as one that requires fingerprinting, as O.C.G.A. § 35-3-33(a)(1)(C) already requires that persons confined in prisons, penitentiaries, or other prison institutions are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Request By: 		
 		Chairman, State Board of Dispensing Opticians
Opinion
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The State Board of Dispensing Opticians (hereinafter the "Board") has requested my official opinion regarding whether there is a conflict between O.C.G.A. § 31 12 12(c) (Supp. 2016), which prohibits dispensing contact lenses or spectacles without a prescription, and O.C.G.A. § 43 29 14(b) (2016), which authorizes a licensed dispensing optician to duplicate lenses without a prescription. Based on my review of the relevant statutes, I conclude that there is no conflict, and a licensed dispensing optician is still authorized to duplicate and dispense lenses without a prescription.
The current law regulating dispensing opticians is found in O.C.G.A. §§ 43 29 1 through 43 29 22 (2016). Under this law, a "dispensing optician" is defined as "an individual who is duly licensed to prepare and dispense lenses, spectacles, eyeglasses, contact lenses, and optical devices to the intended user thereof as specifically directed or authorized on the written prescription" of a physician or optometrist. O.C.G.A. § 43 29 2(2) (2016).
Previously, this office issued an opinion to the then Georgia State Board of Examiners of Optometry 1 advising that a dispensing optician has the authority to duplicate "a contact lens from an original contact lens, without [an] examination," and that "a dispensing optician may duplicate, replace or reproduce, without a prescription, only those lenses of a like character." 1980 Op. Att'y Gen. 80-19, at 43, 44. Shortly after issuance of this office's opinion, the General Assembly amended the law for dispensing opticians. That amendment reflects the current law,
O.C.G.A. § 43 29 14(b) (2016), regarding a dispensing optician's authority to duplicate lenses.
That provision states:
A dispensing optician may duplicate lenses without prescription, provided that a dispensing optician shall not substitute contact lenses for spectacles, eyeglasses, or other optical devices except as otherwise authorized in this chapter or engage in the diagnosis of diseases of the human eye or attempt to determine the refractive powers of the human eye or in any manner attempt to prescribe remedies for or treat diseases or ailments of human beings.
O.C.G.A. § 43 29 14(b) (2016).
In 1991, the General Assembly enacted O.C.G.A. § 31 12 12, commonly referred to as the "Contact Lens Law." 1991 Ga. Laws 1003. The Contact Lens Law prohibited the sale or dispensing of contact lenses by any person other than a licensed dispensing optician, an optometrist, or a licensed physician. 1991 Ga. Laws 1003. You have pointed out that a portion of the Contact Lens Law currently states that "[a] person shall not dispense or adapt contact lenses or spectacles without first receiving authorization to do so by a written prescription, except when authorized orally to do so by a person licensed and regulated by Chapter 30 [optometrists] or 34 [physicians] of Title 43." O.C.G.A. § 31 12 12(c) (Supp. 2016).
The question presented by your inquiry is whether O.C.G.A. § 31 12 12(c) (Supp. 2016), which prohibits dispensing or adapting contact lenses or spectacles without a prescription, and the language found in O.C.G.A. § 43 29 14(b) (2016), which authorizes a dispensing optician to duplicate lenses without a prescription, are in conflict or whether the two provisions can be read in pari materia. See Sutton v. Garmon, 245 Ga. 685, 687 (1980). Applying rules of statutory construction, I conclude that there is no conflict between the two aforementioned provisions, and a licensed dispensing optician may still duplicate and dispense lenses without a prescription.
First, "'[r]epeals by implication are not favored by law, and a subsequent statute repeals prior legislative acts by implication only when they are clearly and indubitably contradictory, when they are in irreconcilable conflict with each other, and when they cannot reasonably stand together.'" Id. at 687 (quoting Kilpatrick v. State, 243 Ga. 799 (1979)). Second, "'[w]hen a statute contains clear and unambiguous language, such language will be given its plain meaning . . . .'" McKinney v. Fuciarelli, 298 Ga. 873, 874 (2016) (quoting Opensided MRI of Atlanta v. Chandler, 287 Ga. 406, 407 (2010)). The plain language of O.C.G.A. § 31 12 12 (Supp. 2016) says nothing about a licensed dispensing optician's authority to duplicate and dispense lenses. In addition, the entire statute does not mention the term "duplicate" in any form or any similar term. Consequently, the last sentence in O.C.G.A. § 31 12 12(c) (Supp. 2016) does not address duplication of lenses or a licensed dispensing optician's authority to duplicate and dispense lenses without a prescription.
In contrast, Chapter 29 of Title 43, which is designed to regulate the practice of a licensed dispensing optician, expressly outlines the scope of a licensed dispensing optician's authority. As stated above, O.C.G.A. § 43 29 14(b) provides, in part, "a dispensing optician may duplicate lenses without prescription . . . ." O.C.G.A. § 43 29 14(b) (2016). This provision, without question, authorizes a licensed dispensing optician to duplicate lenses without a prescription. Although the question posed to this office by the Board is limited to the relationship between O.C.G.A. § 31 12 12(c) (Supp. 2016) and O.C.G.A. § 43 29 14(b) (2016), the authority of a licensed dispensing optician to duplicate lenses is not limited to the latter Code section. The authority to duplicate lenses is also found in O.C.G.A. § 43 29 18(e) (2016). That Code section states:
The services and appliances relating to optical dispensing shall be dispensed, furnished, or supplied to the intended wearer or user thereof only upon prescription issued by a physician or an optometrist; but duplications, replacements, reproductions, or repetitions may be done without prescription, in which event any such act shall be construed to be optical dispensing the same as if performed on the basis of an original prescription.
O.C.G.A. § 43 29 18(e) (2016) (emphasis added). When interpreting a statute using rules of statutory construction, "we must presume that the General Assembly [has] full knowledge of the existing state of the law and [enacts a] statute with reference to it." In the Interest of M.D.H., 300 Ga. 46, 53 (2016). Accordingly, with two separate statutes authorizing a licensed dispensing optician to duplicate lenses without a prescription, it would be unreasonable to attribute to the General Assembly an intention to repeal both provisions with merely the language found in the last sentence of O.C.G.A. § 31 12 12(c) (Supp. 2016). This is particularly so in light of the fact that O.C.G.A. § 31 12 12 (Supp. 2016) is silent on a licensed dispensing optician's authority to duplicate lenses. Furthermore, the last sentence in O.C.G.A. § 31 12 12(c) (Supp. 2016), which lays out the prohibition on dispensing without a prescription, does not specifically reference licensed dispensing opticians.
Accordingly, it is my official opinion that there is no conflict between O.C.G.A. § 31 12 12(c) (Supp. 2016), which prohibits dispensing contact lenses or spectacles without a prescription, and O.C.G.A. § 43 29 14(b) (2016), which authorizes a licensed dispensing optician to duplicate lenses without a prescription, and a licensed dispensing optician still has the authority to duplicate and dispense lenses without a prescription.
Footnotes
Footnotes

1 	 In 1994, the General Assembly changed the name to the "State Board of Optometry." 1994 Ga. Laws 853, 854.
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You have asked for my opinion whether Georgia law requires a person who is a master's level social work graduate from a program accredited by the Council on Social Work Education to be licensed before rendering or offering services under O.C.G.A. § 43 10A 12. As part of this request, you express specific concern that master's level social workers are practicing without licenses. My review of the applicable Licensing Law shows that individuals with master's degrees in social work may only provide services in the field of social work as master's social workers without licensure under the specific circumstances enumerated in O.C.G.A. § 43 10A 7(b).
While your question references the portion of O.C.G.A. § 43 10A 12(b) that provides the first two years of practice after licensure as a master's social worker shall be under direction and supervision, there are circumstances that permit the practice of social work without a license. Generally, O.C.G.A. § 43 10A 7(a) provides that a person shall not practice social work without licensure by the Georgia Composite Board of Professional Counselors, Social, Workers, and Marriage and Family Therapists. However, O.C.G.A. § 43 10A 7(b) provides a list of exceptions to this prohibition, as long as such person does not hold himself or herself out as being licensed or use words, letters, titles, images, or figures stating or implying licensure. For example, O.C.G.A. § 43 10A 7(b)(5) allows individuals with master's degrees in social work from a program accredited by the Council on Social Work Education to practice under direction and supervision while preparing to take the master's social work licensing examination, but only for a period of up to one year following the granting of such degrees. Similarly, the statute also expressly provides that individuals with Council on Social Work Education accredited master's degrees in social work who are engaged in the practice of community organization, policy, planning, research, or administration may practice without licensure. See O.C.G.A. § 43 10A 7(b)(13). There are additional exceptions to licensure for individuals engaged in social work, without specific reference to graduates of programs accredited by the Council on Social Work Education, under specific circumstances contained in the statute. See generally O.C.G.A § 43 10A 7 (b). While O.C.G.A. § 43 10A 12(b) does not pertain to the unlicensed practice of social work, it does add supervision requirements that apply in specific areas of social work after licensure. Violation of these license limitations may be grounds for disciplinary action, but would not constitute unlicensed practice.
Therefore, it is my unofficial opinion that a master's level social work graduate from a program accredited by the Council on Social Work Education may provide social work services without a license as long as such person does not hold himself or herself out as being licensed or use words, letters, titles, images, or figures stating or implying licensure. Practice without licensure by a master's program graduate social worker may include services that are provided under direction and supervision while the individual is preparing to take the master's social work licensing examination, but only for a period of up to one year following the granting of the degree, or that are provided by a graduate who is engaged in the practice of community organization, policy, planning, research, or administration or under other specified circumstances listed in O.C.G.A. § 43 10A 7 (b).
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You have asked for my opinion whether registered interior designers are authorized under 2010 Ga. Laws 748 (hereinafter sometimes referred to as House Bill 231) to submit plans under seal to local building authorities for permitting approval of nonstructural interior construction. For the reasons outlined below, registered interior designers are authorized to sign and seal documents related to nonstructural interior construction for their submission to building officials or fire marshals for permitting purposes to the extent that it does not conflict with the provisions of O.C.G.A. § 25 2 14 (2014).
In 2010, the General Assembly enacted legislation amending various sections of Chapter 4, Title 43 of the Official Code of Georgia, which regulates the professions of architecture and interior design. The amendment provided new guidance on what constitutes interior design:
"Interior design" means the rendering of or the offering to render designs, consultations, studies, planning, drawings, specifications, contract documents, or other technical submissions and the administration of interior construction and contracts relating to nonstructural interior construction of a building by a registered interior designer. Such term includes:
(i) Space planning, finishes, furnishings, and the design for fabrication of nonstructural interior construction within interior spaces of buildings;
(ii) Responsibility for life safety design of proposed or modification of existing nonstructural and nonengineered elements of construction such as partitions, doors, stairways, and paths of egress connecting to exits or exit ways; and
(iii) Modification of existing building construction so as to alter the number of persons for which the egress systems of the building are designed.
O.C.G.A. § 43 4 1(9)(A).[1] Under this definition, registered interior designers are authorized to render documents related to nonstructural interior construction, which is further defined as "the construction of elements which do not include a load-bearing wall, a load-bearing column, or other load-bearing elements of a building essential to the structural integrity of the building." O.C.G.A. § 43 4 1(10). Under O.C.G.A. § 43 4 1(8), it is expressly contemplated that these documents will be "sealed and signed by a registered interior designer certifying compliance with applicable current building codes, ordinances, laws, and regulations that define the work to be constructed in such form as is required for approval of a construction permit by a building official or fire marshal."
It appears that the General Assembly, in adopting HB 231, intended to authorize registered interior designers to submit construction documents for purposes of obtaining permitting approval of nonstructural interior construction. In further evidence of its intent, the General Assembly contemporaneously provided authority for a registered interior designer to maintain a seal separate from the seal of registered architects and mandated that the seal be affixed "to drawings or other documents prepared by or under the responsible control of the registered interior designer." O.C.G.A. § 43 4 33(b). Finally, HB 231 exempted nonstructural interior construction documents from requiring an architect's seal as long as a registered interior designer "who by sealing and signing such interior construction documents submits to the responsible building official certification that the plans and specifications as submitted are in compliance with the applicable current building codes and regulations in effect." O.C.G.A. § 43 4 14(b)(5).
However, other laws addressing building permitting requirements were not modified to reflect the changes to the authority granted to registered interior designers. In one such case, the professional engineering law poses a potential conflict. O.C.G.A. § 43 15 24(a) directs that no entity may "engage in the construction of any work or structures involving professional engineering which by the nature of their function or existence could adversely affect or jeopardize the health, safety, or welfare of the public unless the plans and specifications have been prepared under the direct supervision or review of and bear the seal of, and the construction is executed under the direct supervision of or review by, a registered professional engineer or architect." Subsection (c) of this Code section gives further direction to permitting authorities:
Any county, municipality, or other governing body in this state that issues building permits is required to maintain a permanent record of the permit application and issuance thereon, which record shall indicate the name of the professional engineer or architect, if any, that has sealed the plans, specifications, plats, or reports pursuant to which said building permit is issued, said record to include details on the size, type of building or structure, use for said building or structure, and estimated cost of construction.
O.C.G.A. § 43 15 24(c). The role of registered interior designers is not reflected in this statute, last amended in 1994. However, O.C.G.A. § 43 15 29(e) directs that the provisions in Chapter 15, Title 43 of the Official Code of Georgia are not to be "construed to affect the lawful practice of a person acting within the scope of a license granted by the state under any other law."
In reading these engineering statutes carefully, they ultimately do not pose a problem to the goals intended by the passage of HB 231. "'It is an elementary rule of statutory construction that a statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject-matter . . . are construed together and harmonized wherever possible so as to ascertain the legislative intendment and give effect thereto.' Ryan v. Commissioners of Chatham County et al., 203 Ga. 730, 731-732 (1948). " 1990 Op. Att'y Gen. 90 13. Moreover, "in the event of conflicting provisions, the statute later in time would govern as the last expression of the General Assembly's intent." Foster v. Brown, 199 Ga. 444, 451 (1945); Carroll & Co. v. Langford Construction Co., 182 Ga. App. 258, 260 (1987). " 2014 Op. Att'y Gen. 14 3. The later in time passage and the General Assembly's specific grant of authority to interior designers operating in the limited arena of nonstructural interior construction allows for the conclusion that the amendments contained in HB 231 can be read in harmony with the language in O.C.G.A. § 43 15 24 to allow registered interior designers to sign and seal documents regarding nonstructural interior construction for permitting purposes.
Another concern is the language contained in O.C.G.A. § 25 2 14(a)(1) (2014). This Code section, last amended in 2006, mandates that, prior to the issuance of a state, county or municipal building permit, the seal and registration number of a drafting architect or engineer must be on plans or specifications for proposed buildings or any substantial renovations[2] to existing buildings that present special hazards to persons or property, as described in O.C.G.A. § 25 2 13(b)(1) (Supp. 2016). This class of buildings includes larger occupancy buildings and certain specialty buildings such as schools, hospitals, theaters, department stores, day-care homes, and assisted living facilities. The General Assembly's specific designation of certain buildings as those presenting special hazards to persons or property must be given due weight and it necessarily controls over the general authority given to interior designers to submit plans and specifications for nonstructural interior construction. [3] "For purposes of statutory interpretation, a specific statute will prevail over a general statute, absent any indication of a contrary legislative intent." Goldberg v. State, 282 Ga. 542, 544 (2007). To the extent that the work or construction is connected to proposed buildings or any substantial renovations to existing buildings that present special hazards to persons or property, a permitting authority shall require the plans and specifications to be sealed by an architect or engineer. But for work or construction that falls outside the dictates of O.C.G.A. § 25 2 14(a)(1) (2014), there is no conflict and a permitting authority may issue a permit upon submission of plans rendered by an interior designer for nonstructural interior construction.
Therefore, it is my unofficial opinion that the changes to Chapter 4, Title 43 of the Official Code of Georgia that were instituted through the passage of HB 231, 2010 Ga. Laws 748, do authorize registered interior designers to submit plans under seal to local building authorities for permitting approval of nonstructural interior construction, so long as they do not involve construction that would trigger the restrictions as outlined in O.C.G.A. § 25 2 14(a)(1) (2014).
[1] All citations to Title 43 herein are to the 2016 edition of the Official Code of Georgia Annotated.
[2] "'Substantial renovation' means any construction project involving exits or internal features of such building or structure costing more than the building's or structure's assessed value according to county tax records at the time of such renovation." O.C.G.A. § 25 2 14(d) (2014).
[3] This office previously addressed the relationship between O.C.G.A. § 25 2 14 (2014) and O.C.G.A. § 43 4 15, another architectural profession-related statute. In that opinion, the Attorney General highlighted the supremacy of O.C.G.A. § 25 2 14 (2014) in the permitting context to the extent that the provisions there were in conflict. 1987 Op. Att'y Gen. 87 8.
2017 Ga. AG LEXIS 3::January 25, 2017
[Group:"2017 Ga. AG LEXIS 3"]LNI:5MTV-D8F0-003Y-Y4WR-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2017 Ga AG LEXIS 32017 Ga. AG LEXIS 3
No. U2017-2
January 25, 2017
Request By: 		
 		Senator, District 21
Opinion
Opinion by: 		W. Wright Banks, Jr., Deputy Attorney General; Sarah L. Crile, Assistant Attorney General
This responds to your request for an unofficial opinion regarding whether the conclusions stated in 1987 Op. Att'y Gen. U87 3 (hereinafter "the opinion" or "the 1987 opinion") remain valid under current law. In your request, you indicate that several municipalities within your district are attempting to collect license fees from wholesalers of alcoholic beverages that are not located within those municipalities, but that take orders for sales within those municipalities and then make deliveries within those municipalities. For reasons that follow, I conclude that local governments are not empowered to require licensing of wholesalers of alcoholic beverages that take orders for sales and make deliveries of alcoholic beverages within those local governments, but do not have locations or offices within the boundaries of those local governments.
Related to alcoholic beverages, O.C.G.A. § 3 3 2(a) provides that "the manufacturing, distributing, and selling by wholesale or retail of alcoholic beverages shall not be conducted in any county or incorporated municipality of this state without a permit or license from the governing authority of the county or municipality."[1] Therefore, at first glance, the answer to the question of whether local governments may require licenses appears to be addressed as a matter of statute. However, the conclusion is not so clear. 1987 Op. Att'y Gen. U87 3 addressed the question of whether a county may require a wholesaler of beer to obtain a county license to sell beer if the wholesaler is "doing business" in a county, but has its principal place of business in another county.[2] In concluding that a county where the wholesaler is doing business may require a license, the opinion analyzes a number of Georgia cases and statutes.
After discussing O.C.G.A. §§ 3 5 40, 3 5 41 and 3 5 43 which address distribution and licensing related to beer, 1987 Op. Att'y Gen. U87-3 sets forth a broad initial conclusion that
[t]he particular provisions of the Georgia Alcoholic Beverage Code referred to above demonstrate not only an intent to permit a wholesale license fee to be charged in the county where a wholesaler maintains a principal place of business, but also extends the license requirements to those who manufacture and distribute, as well as sell, beer in counties other than where their principal place of business is located.
The opinion then states that the relevant question to be addressed is
[w]hether wholesalers engaging in activities such as taking orders through traveling salesmen and making subsequent deliveries of beer may be said to be 'doing business' within the county such as would permit the imposition of the license fee now provided for in O.C.G.A. § 3 5 43.
The analysis in 1987 Op. Att'y Gen. U87-3 begins by discussing the Georgia Supreme Court's decision in City of Gainesville v. Georgia Crown Distributing Co., 231 Ga. 352 (1973). In Georgia Crown, the court interpreted former Ga. Code § 92 4105 and former Ga. Code § 58 739.5 and concluded that a local government is not authorized to require an alcoholic beverage wholesaler that sells distilled spirits and wine to obtain a local license and pay a local license fee unless the wholesaler actually "'does business'" in the local jurisdiction. 231 Ga. at 353. Former Ga. Code § 58 739.5 (1950 Ga. Laws 185, 186), quoted by the court, provided:
Where a wholesale dealer is licensed to do business in one city, or county and does business in other cities and counties, no city or county other than the city or county in which the business is located shall charge a license fee against said wholesaler to exceed $ 100.
231 Ga. at 353. [3] Regarding former Ga. Code § 58 739.5, the court said:
We interpret this statute to mean that when the license fee is authorized, it may not exceed $ 100. But the statute still requires, for imposition of the license fee, that the wholesaler "does business" in a city or county other than where the wholesaler's business is located.
231 Ga. at 353.
The opinion next discusses the Georgia Supreme Court's decision in Fruit Co. v. City of Dalton, 184 Ga. 277 (1937). In Fruit Co., the Georgia Supreme Court ruled that a distributor of beer was not required to obtain a local license from the City of Dalton where the wholesaler's business was located in the City of Rome and the wholesaler's salesmen took orders from retailers in Dalton that the wholesaler's personnel later delivered. 184 Ga. at 280. In doing so, the court relied on former Ga. Code § 92 4105 (1896 Ga. Laws 36) which at the time provided that "'[t]he authorities of any municipal corporation shall not levy or collect any tax or license from a traveling salesman engaged in taking orders for the sale of goods where no delivery of goods is made at the time of taking such orders.'" 184 Ga. at 278.
The opinion goes on to discuss the Georgia Supreme Court's decision in DeKalb County v. Empire Distributors, Inc., 229 Ga. 497 (1972). In Empire Distributors, the court ruled that wholesalers of distilled spirits that were based in Fulton County were not required to obtain licenses in DeKalb County where salesmen working for the wholesalers took the orders from retailers in DeKalb County, returned the orders to the wholesalers, and the wholesalers then delivered the orders separately. In interpreting a local ordinance and the local constitutional amendment authorizing the ordinance, the court concluded that the wholesalers were not actually "'doing business'" in DeKalb County and that no license was required from DeKalb County. 229 Ga. at 501.
After analyzing the Fruit Co., Georgia Crown, and Empire Distributors decisions as well as the relevant statutory authority, the 1987 opinion concluded "that counties may indeed require a wholesaler to hold county licenses in every county where it 'does business.'"
Therefore, the 1987 opinion requires a finding that the wholesaler "does business" in a particular county before a license may be required. In considering the question of what it means to "do business" in a particular locality, the Empire Distributors case concludes that a wholesaler is not "doing business" in a county by simply sending salesmen into the county to take orders, filling those orders from an office in another county, and then delivering the orders from that office by other employees of the wholesaler. 229 Ga. at 501. [4]
The language of former Ga. Code § 92 4105 does not appear in the current Code, but its prohibition is carried forward in another provision in the current Code. The successor to former Ga. Code § 92 4105 is O.C.G.A. § 48 5 354, which provides as follows:
The provisions of Article 1 of Chapter 13 of Title 48 shall govern municipal and county occupation taxes for the following: traveling salespersons engaged in taking orders for the sale of goods when no delivery of goods is made at the time of taking the order; a merchant or dealer, the situs of whose business is outside the taxing jurisdiction, who delivers goods previously ordered; and the employees of a merchant or dealer who are engaged in the delivery of the goods to customers.
Fruit Co. addresses licensing of a beer wholesaler and Georgia Crown addresses licensing of a wholesaler of beer and wine while Empire Distributors addresses licensing of a distilled spirits wholesaler. While the analysis and authorities relied upon are somewhat different, the legal conclusion of the three cases is the same and that conclusion is made clear under current law applicable to the levy of occupation taxes. Under Article 1 of Chapter 13 of Title 48, counties and municipalities are "authorized but not required to provide by local ordinance or resolution for the levy, assessment, and collection of occupation tax on those businesses and practitioners of professions and occupations with [or which have] one or more locations or offices in the . . . [county or municipality]." O.C.G.A. § 48 13 6(a), (b) (emphasis added). The term "location or office"
shall include any structure or vehicle where a business, profession, or occupation is conducted, but shall not include a temporary or construction work site which serves a single customer or project or a vehicle used for sales or delivery by a business or practitioner of a profession or occupation which has a location or office.
O.C.G.A. § 48 13 5(3) (emphasis added). Thus, O.C.G.A. § 48 13 5(3) expressly excludes delivery and sales vehicles of businesses from the definition of a "location or office" which is required to exist before a county or municipality is authorized to levy an occupation tax upon a business. In the absence of a location or office, sales and deliveries within a local jurisdiction, without more, do not constitute "doing business" within that jurisdiction as would trigger the requirement for a license from the jurisdiction.
Therefore, it is my unofficial opinion that the conclusions set forth in 1987 Op. Att'y Gen. U87-3 continue to be accurate under current law and that local governments are not empowered to require licensing of wholesalers of alcoholic beverages that do not have locations or offices within the boundaries of those local governments, but that take orders for sales and make deliveries of alcoholic beverages within those local governments.
[1]This language appears to have been in the Code since soon after the repeal of prohibition. Day v. State, 53 Ga. App. 487, 488 (1936) (citing 1935 Ga. Laws 73, § 15A).
[2]The powers of counties and municipalities are derived from the State. See 2004 Op. Att'y Gen. 04 10. In the area of alcoholic beverages the regulatory power of local governments is substantial. See Grovenstein v. Effingham Cty., 262 Ga. 45 (1992). However, the powers of local governments only extend so far as authorized by the General Assembly. Gebrekidan v. City of Clarkston, 298 Ga. 651 (2016).
[3]The language of former Ga. Code § 5 739.5 now appears in large part in O.C.G.A. § 3 5 43.
[4]In a 1953 opinion, the Attorney General concluded that wholesalers of alcoholic beverages that are located and licensed in one local jurisdiction may be required to obtain a license in another local jurisdiction. 1953 Op. Att'y Gen. 458. 1953 Op. Att'y Gen. 458 relies in part for this conclusion on McCullough Bros., Inc. v. City of Griffin, 181 Ga. 832 (1936). The Fruit Co. decision indicates that McCullough is not binding authority as only four justices concurred in the opinion. 184 Ga. 280. In addition, Fruit Co. indicates that McCullough conflicts with other unanimous decisions and should not be followed. Id. In light of subsequent decisions discrediting the McCullough decision relied upon in the 1953 opinion, the conclusion of 1953 Op. Att'y Gen. 458 is no longer a correct statement of the law in Georgia and should not be relied upon for guidance.
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You have requested by letter on October 5, 2016, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2016 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
These offenses include: O.C.G.A. § 15 6 67 (fraudulent certification of land surveyor); O.C.G.A. § 16 9 63(B) (intent to secure tangible benefit by making false, fictitious, or fraudulent statement or representation that such individual is a military veteran or recipient of a military decoration); O.C.G.A. § 16 9 63(c) (intent to deceive by appearing in a court of this state while wearing an armed services uniform or military decoration); O.C.G.A. § 16 10 28 (transmission of a false public alarm); O.C.G.A. § 16 11 37(d)(1) (terroristic threat); O.C.G.A. § 16 13 79 (knowingly distribute or resell any nonprescription injectable insulin which was first obtained through an over-the counter sale made to a patient from any pharmacy, practitioner, or other source); O.C.G.A. § 25 10 2.1 (ignite consumer fireworks or fireworks while under the influence of alcohol or drugs); O.C.G.A. § 31 12 12 (restrictions on sale or dispensing of contact lenses and spectacles); O.C.G.A. § 40 5 64.1 (violations of an ignition interlock device limited driving permit); O.C.G.A. § 50 27 78 (remove or deface sticker attached to a coin-operated machine without authorization of owner or corporation).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A.
§ 35 3 33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 15 6 67. This Code section provides that it will be a misdemeanor for any licensed surveyor to fraudulently certify that a plat of survey does not require approval as specified in this Code section. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 16 9 63(b). This Code section provides that it will be a misdemeanor for an individual, intending to secure a tangible benefit for himself or herself, to make a false, fictitious, or fraudulent statement or representation that such individual is a military veteran or recipient of a military decoration. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 9 63(b) as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16 9 63(c). This Code section provides that it will be a misdemeanor for an individual, with the intent to deceive, to appear in a court of this state while wearing a uniform of the armed forces of the United States or of the organized militia of this state if such individual is not authorized to wear such uniform or to appear in a court of this state while wearing any military decoration which was not awarded to the individual. O.C.G.A. § 16 9 63(d) provides that any person in violation of this Code section involving a military medal award shall be guilty of a misdemeanor of a high and aggravated nature. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 9 63(c) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16 10 28. This Code section provides that it will be a misdemeanor to knowingly transmit, without reasonable grounds, a false public alarm relating to a destructive device or hazardous substance located in such a place that its explosion, detonation, or release would endanger human life or cause injury to property, or, relating to an individual who has caused or threatened to cause physical harm to himself or another individual by using a deadly weapon or any object, device, or instrument that is likely to result in serious bodily injury. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 10 28 as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16 11 37(d)(1). This Code section provides that it will be a misdemeanor to commit the offense of terroristic threat as defined in this Code section and, further that if the threat suggested the death of the threatened individual, that the person convicted shall be guilty of a felony. I hereby designate misdemeanor offenses arising under O.C.G.A. § 16 11 37(d)(1) as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 16 13 79(e). This Code section provides that it will be a misdemeanor to knowingly distribute or resell any nonprescription injectable insulin product which was obtained through an over-the counter sale made to a patient from any pharmacy, practitioner, or other source and that all such injectable insulin distributed or sold in this manner is considered to be an adulterated dangerous drug and unsalable. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 13 79(e) as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 25 10 2.1. This Code section provides that it will be a misdemeanor to ignite fireworks while under the influence of alcohol or any drug or any combination of alcohol and drug to the extent that it is unsafe for such person to ignite fireworks. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 31 12 12. This Code section provides that it will be a misdemeanor to sell, dispense, or serve as a conduit for the sale or dispensing of contact lenses or spectacles except as otherwise authorized by law, or to write a prescription for contact lenses or spectacles unless an eye examination is performed. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 31 12 12 as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40 5 64.1. This Code section provides that it will be a misdemeanor for any person to use an ignition interlock device limited driving permit in violation of the terms of the permit, or when the permit has been revoked. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 40 5 64.1.1 as offenses for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 50 27 78. This Code section provides that it will be a misdemeanor to remove or deface a sticker which is attached to a coin operated amusement machine without authorization of the owner or the corporation. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 50 27 78 as offenses for which those charged are to be fingerprinted.
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Request By: 		
 		Director, Georgia Drugs and Narcotics Agency
Opinion
Opinion by: 		MAXIMILLIAN J. CHANGUS, Assistant Attorney General
You have asked for my official opinion on which persons are authorized to access the Georgia Prescription Drug Monitoring Program (hereinafter "GAPDMP") database and, in particular, whether registered nurses and licensed practical nurses are authorized to do so in their own rights as dispensers or as persons authorized to dispense under Title 16 of the Official Code of Georgia. For the reasons outlined below, I conclude that registered nurses and licensed practical nurses cannot access the GAPDMP database as dispensers or as practitioners authorized to dispense under the Georgia Prescription Drug Monitoring Program, but they may be able to access the GAPDMP database as delegates of physicians who do have the authority to prescribe or dispense.
The GAPDMP was authorized by the General Assembly in 2011 by legislation set out in Part 2, Article 2, Chapter 13, Title 16 of the Official Code of Georgia Annotated as the Electronic Data Base of Prescription Information. In this legislation, the General Assembly directed:
Subject to funds as may be appropriated by the General Assembly or otherwise available for such purpose, the agency shall, in consultation with members of the Georgia Composite Medical Board, establish and maintain a program to electronically record into an electronic data base prescription information resulting from the dispensing of Schedule II, III, IV, or V controlled substances and to electronically review such prescription information that has been entered into such data base. The purpose of such program shall be to assist in the reduction of the abuse of controlled substances, to improve, enhance, and encourage a better quality of health care by promoting the proper use of medications to treat pain and terminal illness, and to reduce duplicative prescribing and overprescribing of controlled substance practices.
O.C.G.A. § 16 13 57(a) (2011). Pursuant to this directive, the Georgia Drugs and Narcotics Agency established the Georgia Prescription Drug Monitoring Program, with an initiation date of July 26, 2013. In addition to authorizing this program, the legislation requires dispensers to submit specific information regarding each prescription dispensed for a Schedule II, III, IV, or V controlled substance for inclusion in the GAPDMP database. O.C.G.A. § 16 13 59 (Supp. 2016).
For purposes of the GAPDMP, "dispenser" is defined as
a person licensed under the laws of this state, or any other state or territory of the United States, to dispense or deliver a Schedule II, III, IV, or V controlled substance to the ultimate user in this state but shall not include:
(A) A pharmacy licensed as a hospital pharmacy by the Georgia State Board of Pharmacy pursuant to Code Section 26-4-110 ;
(B) An institutional pharmacy that serves only a health care facility, including, but not limited to, a nursing home, an intermediate care home, a personal care home, or a hospice program, which provides patient care and which pharmacy dispenses such substances to be administered and used by a patient on the premises of the facility;
(C) A practitioner or other authorized person who administers such a substance; or
(D) A pharmacy operated by, on behalf of, or under contract with the Department of Corrections for the sole and exclusive purpose of providing services in a secure environment to prisoners within a penal institution, penitentiary, prison, detention center, or other secure correctional institution. This shall include correctional institutions operated by private entities in this state which house inmates under the Department of Corrections.
O.C.G.A. § 16 13 21(10) (Supp. 2016) (emphasis added). This definition appears to contemplate that only those persons who are licensed to practice pharmacy outside of an institutional setting, i.e., non-institutional pharmacists, qualify as dispensers for purposes of the GAPDMP. See generally Title 26, Chapter 4 of the Official Code of Georgia Annotated. Three of the four exclusions from the above definition are institutional pharmacies. In the fourth exclusion, practitioners who administer controlled substances are expressly excluded as dispensers. Thus, registered nurses and licensed practical nurses, even to the extent that they administer medications in their duties, are not dispensers for purposes of the GAPDMP.
In addition, O.C.G.A. § 16 13 60(c) (Supp. 2016)[1] limits the persons who may access the GAPDMP database to those authorized to prescribe or dispense controlled substances and to their delegates under limited conditions. It is certainly clear and commonly understood that registered nurses[2] and licensed practical nurses do not have authority to prescribe controlled substances. See generally Title 43, Chapter 26 of the Official Code of Georgia Annotated. More specifically, the General Assembly has definitively identified those who are authorized to dispense prescriptions for controlled substances. It has provided that only pharmacists or pharmacy interns acting under the immediate and direct personal supervision of licensed pharmacists or registered physicians, veterinarians, or podiatrists may dispense prescriptions for controlled substances. O.C.G.A. § 16 13 41(g) (2011).[3] Registered nurses and licensed practical nurses are not individuals authorized to dispense prescriptions for controlled substances and therefore may not access the GAPDMP database as persons authorized to dispense prescriptions for controlled substances.
As noted above, however, O.C.G.A. § 16 13 60(c) (Supp. 2016) allows delegates of those practitioners authorized to prescribe or dispense to access the GAPDMP database. Under the language of that provision, in order to qualify as delegates:
(A) Such delegates are members of the prescriber or dispenser's staff and retrieve and review information and reports strictly for purposes of determining misuse, abuse, or underutilization of prescribed medication;
(B) Such delegates are licensed, registered, or certified by the state regulatory board governing the delegating prescriber or dispenser, and the delegating prescriber or dispenser shall be held responsible for the use of the information and data by their delegates; and
(C) All information and reports retrieved and reviewed by delegates shall be maintained in a secure and confidential manner in accordance with the requirements of subsection (f) of this Code section[.]
O.C.G.A. § 16 13 60(c)(1) (Supp. 2016). Thus, individuals authorized to prescribe or dispense may delegate their authority to access the GAPDMP database to members of their staff, so long as the delegates are licensed, registered, or certified by the state regulatory board governing the delegating prescriber or dispenser. Although physicians are principally governed by the Georgia Composite Medical Board, under O.C.G.A. § 16 13 35(g)(2) (2011), physicians are automatically registered with the Georgia Board of Pharmacy for purposes of the Georgia Controlled Substances Act. Likewise, an employee, agent, or representative of a physician, acting in the usual course of his or her employment or occupation and not on his or her own account, is also automatically deemed registered with the Georgia Board of Pharmacy for purposes of the Act. O.C.G.A. § 16 13 35(g)(3) (2011). Under these provisions, a registered professional nurse or licensed practical nurse who is a member of a physician's staff is deemed registered for purposes of GAPDMP, and therefore may access the database as a delegate of the physician if it is in accordance with his or her duties as a member of the physician's staff.
Therefore, it is my official opinion that registered nurses and licensed practical nurses do not have access to the GAPDMP database specifically as dispensers or as individuals authorized to dispense a prescription for controlled substances, but may be able to access the GAPDMP database as delegates of physicians who have the authority to prescribe or dispense such prescriptions.
[1] Because the General Assembly did not specify a different effective date in Act No. 354, 2016 Ga. Laws 202, the effective date of the legislation is July 1, 2016. See O.C.G.A. § 1 3 4.
[2] As used here, "registered nurses" means "registered professional nurse[s]" as that term is defined in O.C.G.A. § 43 26 3(9). This designation is not intended to apply to an "advanced practice registered nurse," as that term is defined in O.C.G.A. § 43 26 3(1.1), who is authorized to prescribe certain controlled substances pursuant to the provisions of O.C.G.A. § 43 34 25 and who is considered a "prescriber" under the definition of O.C.G.A. § 16 13 21 (23.1). When so authorized, an advanced practice registered nurse is eligible to access the GAPDMP as a prescriber.
[3] O.C.G.A. § 16 13 41(g) provides that
[n]o person shall fill or dispense a prescription for a controlled substance except a person who is licensed by this state as a pharmacist or a pharmacy intern acting under the immediate and direct personal supervision of a licensed pharmacist in a pharmacy licensed by the State Board of Pharmacy, provided that this subsection shall not prohibit a registered physician, dentist, veterinarian, or podiatrist authorized by this state to dispense controlled substances as provided in this article . . . .
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Opinion by: 		Wylencia Hood Monroe, Senior Assistant Attorney General
A physician licensed by the Georgia Composite Medical Board is required to report to the Board a payment made as a result of a high-low agreement in a medical malpractice case, even if there is a judgment in favor of the physician.
The Georgia Composite Medical Board (hereinafter the "Board") has requested my official opinion regarding whether a physician who is licensed by the Board has a duty to report to the Board a payment made as a result of a high-low agreement in a malpractice case when there is a judgment in favor of the physician, and, if the physician is not required to report such a payment in this circumstance but reports the payment to the Board, whether the Board then is required to conduct an investigation into the facts of the malpractice case. The high-low agreement that is described in information accompanying your letter is a high-low agreement in a medical malpractice action in which the plaintiff and the defendant's insurance carrier agree that in the event of a plaintiff's verdict, the plaintiff will accept a certain amount, usually the policy limits, in exchange for the physician's insurance carrier's agreement to pay a sum certain, usually less than the policy limits, in the event of a defense verdict. Subject to this understanding, and based on my review of the relevant statutes, I conclude that a physician is required to report a payment under a high-low agreement, even in the case of a defense verdict.
The physician's duty to report a settlement to the Board is set out in the same statute as the Board's duty to investigate in connection with a malpractice judgment or settlement, which states:
The board shall investigate a licensee's, certificate holder's, or permit holder's fitness to practice pursuant to this chapter if the board has received a notification, pursuant to Code Section 33 3 27, regarding that licensee, certificate holder, or permit holder of a medical malpractice judgment or settlement in excess of $ 100,000.00 or a notification pursuant to Code Section 33 3 27 that there have been two or more previous judgments against or settlements with the licensee, certificate holder, or permit holder relating to practice pursuant to this chapter involving an action for medical malpractice. Every licensee, certificate holder, or permit holder shall notify the board of any settlement or judgment involving the licensee, certificate holder, or permit holder involving an action for medical malpractice.
O.C.G.A. § 43 34 8(j) (2016) (emphasis added). The plain language of the last sentence of the aforementioned paragraph clearly provides that a physician licensee has a duty to report to the Board "any settlement." O.C.G.A. § 43 34 8(j). See McKinney v. Fuciarelli, 298 Ga. 873, 874 (2016) ("When a statute contains clear and unambiguous language, such language will be given its plain meaning and will be applied accordingly.") Although the term "settlement" is not defined in these statutes, the meaning of "settlement," in a legal context, includes "an agreement ending a dispute or lawsuit." Black's Law Dictionary 1405 (8th ed. 2004). Furthermore, a "high-low agreement" is defined as "a settlement in which a defendant agrees to pay the plaintiff a minimum recovery in return for the plaintiff's agreement to accept a maximum amount regardless of the outcome of the trial." Black's Law Dictionary 747 (8th ed. 2004) (emphasis added). Consequently, the answer to the question whether a high-low agreement is a "settlement" is yes. While litigation may continue after a high-low agreement is entered, it continues within the confines of the agreement and is sure to terminate at the conclusion of the trial on the agreed upon terms. Thus, a physician is required to report a high-low agreement in a malpractice action to the Board because it is an agreement to pay money on behalf of the physician that ends a dispute or lawsuit involving a claim for medical malpractice.
This interpretation is reinforced by the language found in subsection (b) of O.C.G.A. § 33 3 27 (2016), which is referenced in O.C.G.A. § 43 34 8(j). Subsection (b), which identifies and describes the insurer's duty to notify the Board with respect to medical malpractice cases, states:
Every insurer providing medical malpractice insurance coverage in this state shall notify in writing the Georgia Composite Medical Board when it pays a judgment or enters into an agreement to pay an amount to settle a medical malpractice claim against a person authorized by law to practice medicine in this state. Such judgments or agreements shall be reported to the board regardless of the dollar amount. Such notice shall be sent within 30 days after the judgment has been paid or the agreement has been entered into by the parties involved in the claim.
O.C.G.A § 33 3 27(b) (2016) (emphasis added). As provided above, an insurer has a duty to report to the Board when the insurer "pays a judgment or enters into an agreement to pay an amount to settle a medical malpractice claim" against a physician. O.C.G.A. § 33 3 27(b). The insurer's duty to report is triggered by the payment made or entering an agreement to pay in order to settle or resolve a medical malpractice claim.
Additionally, when O.C.G.A. § 33 3 27(b) is construed with O.C.G.A. § 43 34 8(j), it is clear that they are intended to establish a system of information referral to the Board concerning malpractice actions to enable the Board to identify cases where an investigation is warranted or may be required. Under O.C.G.A. § 43 34 8(j), the physician must report any settlement or any agreement ending a dispute or lawsuit involving an action for medical malpractice, and, under O.C.G.A. § 33 3 27(b), the physician's malpractice carrier must report any agreement to pay any amount to settle a medical malpractice claim. Thus, the two statutes establish a system of dual reporting to insure that the Board receives information regarding the payment of money on behalf of a physician or the existence of an agreement involving the payment of money on behalf of the physician in a medical malpractice case.
Because I have answered the first question in the affirmative, it is unnecessary to address the second question.
Therefore, it is my official opinion that, pursuant to O.C.G.A. § 43 34 8(j), a physician is required to report to the Board a payment made as a result of a high-low agreement in a medical malpractice case, even if there is a judgment in favor of the physician.
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Opinion by: 		Julia B. Anderson, Senior Assistant Attorney General
On behalf of the Council of Superior Court Judges, you have asked my opinion whether a person appointed pursuant to O.C.G.A. § 15 6 25 as a state paid full-time judicial secretary may also serve the same court at the same time as an official court reporter. It is my opinion that state law prohibits such an arrangement.
Georgia's superior court judges are authorized to appoint both a secretary and a court reporter. O.C.G.A. §§ 15 6 25 and 15 14 1. Judicial secretaries are state employees of the judicial branch of government who receive full-time pay and the same benefits as other state employees. See O.C.G.A. § 15 6 27(d), (e), and (f). County governing authorities may also supplement the salary or fringe benefits of any state-paid person appointed pursuant to this statute. O.C.G.A. § 15 6 27(h). Alternatively, a judicial secretarial position may be filled by a county employee, but the county is to be reimbursed from appropriated state funds available for the operation of the superior court. O.C.G.A. § 15 6 27(j).
Similarly, a judge of the superior courts has the power to appoint and remove a court reporter for the courts of his or her circuit. O.C.G.A. § 15 14 1. However, court reporters are compensated pursuant to a fee schedule established by the Judicial Council and the Board of Court Reporting. See, e.g., Website of the Georgia Board of Court Reporting, Fees for Official Court Reporters, http://bcr.georgiacourts.gov/sites/default/files/BCR/BCR_Fees_for_Services_Criminal_and_Civil_Cases_2015_updated.pdf (last visited September 30, 2016). A reporter may also receive travel and expense allowances as established by law in O.C.G.A. § 15 14 6, but may receive only one contingent expense and travel allowance regardless of whether he or she is appointed in one or more judicial circuits.
These statutes demonstrate that these two court-related positions are very different in nature, and contemplate distinct duties and responsibilities. A judicial secretary is a state employee who is required by law to dedicate the entirety of his or her working time to the state and the court for which he or she works because this is a full-time position. If the secretary is not performing his or her job during regular work hours, then O.C.G.A. § 15 6 27(d) contemplates that the employee will otherwise be accounting for his or her time through the use of annual, sick, or other authorized leave. This is not the same for an official court reporter, whose position is not defined in terms of work hours, but is instead task-based, and contemplates that the reporting duties will be performed on an "as needed" basis. It is also apparent as a matter of practicality that the distinct duties and responsibilities of each position may need to be performed at the same time, i.e., a court reporter may need to be in a hearing or a trial while the judicial secretary may be required to be performing necessary administrative tasks at the same time.
The Code of Ethics for Government Service requires that any person in government service should "[g]ive a full day's labor for a full day's pay and give to the performance of his duties his earnest effort and best thought." O.C.G.A. § 45 10 1(III). Thus, both O.C.G.A. § 15 6 27 and O.C.G.A. § 45 10 1(III) reinforce the understanding that the job of judicial secretary is a full time job to which the employee is expected to give his "earnest effort and best thought." O.C.G.A. § 45 10 1(III). A judicial secretary cannot comply with this requirement should he or she also be attempting to perform court reporting duties at the same time for the same court.
In 1998 the Attorney General was asked whether a state judicial employee could contract with the county to perform certain administrative work during the same forty hour work week that he was performing his job as a state judicial employee. 1998 Op. Atty. Gen. U98 12. The Attorney General opined that "a state employee who contracts to perform separate duties for a non state entity during the same work time cannot provide a full day's work to the state." Id. Similarly, a judicial secretary cannot contract with the judge for whom he or she is employed to work also as his or her court reporter and still be able to give "a full day's labor for a full day's pay" as required under the Code of Ethics for Government Service. O.C.G.A. § 45 10 1(III).
I note that in 1974 the Attorney General opined that nothing in the law prohibited a judge from appointing the same person to serve as both his judicial secretary and court reporter. 1974 Op. Atty. Gen. U74 1. The opinion did not address O.C.G.A. § 45 10 1 and the requirement that a state employee's obligation is to provide a full day's work for a full day's pay. To the extent that 1974 Op. Att'y Gen. U74 1 reached a different conclusion from the one presented herein, that opinion is withdrawn and the opinion itself is modified in accordance with the law as outlined above.
Therefore, it is my unofficial opinion that a judicial secretary appointed pursuant to O.C.G.A. § 15 6 25 may not simultaneously serve the same court as an official court reporter because such an arrangement would prevent the secretary from complying with O.C.G.A. § 45 10 1(III) and providing the state with a full day's work for a full day's pay.
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I. BACKGROUND
Forest Land Protection Act
The Forest Land Protection Act of 2008, 2008 Ga. Laws 297 (House Bill 1211), was enacted by the General Assembly pursuant to an amendment passed by the voters to Article VII, Section I, Paragraph III of the Georgia Constitution. See Ga. Const. Art. VII, Sec. I, Para. III(f), 2008 Ga. Laws 1209 (House Resolution 1276). That amendment authorizes a special assessment for "forest land conservation use property" from ad valorem taxation. Id. at Art. VII, Sec. I, Para. III(f)(1). Under FLPA, taxpayers can apply to designate a minimum of 200 acres they own as forest land conservation use property and be specially assessed at a lower valuation. O.C.G.A. § 48 5 7.7 (Supp. 2016). In exchange for the special assessment, taxpayers must place the subject land into a 15-year covenant and agree that the land will be used only for specified purposes. Id. § 48 5 7.7(d) (Supp. 2016). If a taxpayer breaches the covenant either by changing land use or subdividing the land into smaller parcels, penalties are imposed against the taxpayer which can equal three times the tax savings the taxpayer received for each year of the covenant period depending on when the breach occurred. Id. § 48 5 7.7(m), (n) (Supp. 2016).
"Forest land conservation use value" is determined based on a set of tables published annually by the Department. Id. §§ 48 5 2(5) (Supp. 2016); 48 5 271 (2010); 48 5A 1(5) (2010); Ga. Comp. R. & Regs. r. 560 11 11 .12. The value from the tables is called the "exemption value" of forest land conservation use property in a given local taxing jurisdiction. This "exemption value" is then subtracted from the current fair market value of the property to determine the "forest land conservation use value." Because forest land conservation use value is assessed instead of the fair market value of the land, taxpayers thus receive a reduced tax bill under FLPA. Additionally, the total property tax digest of a local taxing jurisdiction with forest land conservation use property is lower than it would be if assessed under fair market value principles.
As property tax digests are reduced due to land specially assessed under FLPA, the Act also provides for assistance grants to local taxing jurisdictions to offset any revenue loss. Ga. Const. Art. VII, Sec. I, Para. III(f)(3)(A); O.C.G.A. §§ 48 5A 1 through 48 5A 4 (2010). Assistance grants are calculated by a three step process. First, a local taxing jurisdiction must "subtract[] the aggregate forest land conservation use value of qualified properties from the aggregate forest land fair market value of qualified properties for the applicable tax year." Ga. Const. Art. VII, Sec. I, Para. III(f) (4); O.C.G.A. § 48 5A 3(b) (2010). Second, the calculated valuation loss is multiplied by the millage rate of the local taxing jurisdiction. Ga. Const. Art. VII, Sec. I, Para. III(f)(4); O.C.G.A. § 48 5A 3(b) (2010). Third, the determined revenue reduction is subject to a 3% threshold whereby revenue reductions of 3% or less are issued a grant worth 50% of the reduction, and revenue reductions above 3% are issued a grant worth 50% for the first 3% of reduction and then 100% of the remaining reduction. Ga. Const. Art. VII, Sec. I, Para. III(f)(3); O.C.G.A. § 48 5A 3(c)(1) (2010).
Notably, however, instead of using the current year aggregate forest land fair market value in step one of the calculation, FLPA uses the "2008 fair market value of the forest land" subject to certain adjustments. Ga. Const. Art. VII, Sec. I, Para. III(f)(4) (emphasis added); O.C.G.A. § 48 5 2(6) (2010). Thus, if the current year fair market value of land is substantially less than the 2008 base year value, a local taxing jurisdiction's grant could exceed its actual revenue reduction for the current year.
To provide an example, assume a local taxing jurisdiction had forest land property worth $ 150 million of 2008 fair market value, forest land property worth $ 100 million of current fair market value, and forest land property worth $ 80 million of current exemption value. The "aggregate forest land conservation use value" of the property would be $ 20 million ($ 100 million less $ 80 million) and the actual current year revenue reduction value would be $ 80 million. However, because FLPA uses the 2008 base year for fair market value, the local taxing jurisdiction would receive a grant based on a $ 130 million revenue reduction value loss instead of $ 80 million ($ 150 million less $ 20 million). Hence, due to the 2008 base year for fair market value, the value loss is $ 50 million greater than the actual current year loss.
Distortions Arising From 2008 Fair Market Value Of Forest Land And The Department's Administrative Cap Proposal
After FLPA became law, State authorities discovered that the assistance grant formula created significant distortions in distributions of grants depending on when a local taxing jurisdiction had revalued its land prior to the 2008 base year. See Georgia Department of Audits and Accounts Special Examination Report No. 13-23 (2013). For example, if a local taxing jurisdiction had revalued its land in 2007 or 2008, the jurisdiction often received grants exceeding its actual revenue loss because 2008 was a high value year. Id. at pages 10-13. However, if a local taxing jurisdiction had not revalued its land in the years directly preceding 2008, the grant was low or nonexistent because values had not been increased prior to the 2008 base year. Id. To correct this problem, the Department is considering an administrative cap on assistance grants whereby grants cannot exceed a local taxing jurisdiction's actual revenue reduction from the total exemption value of forest land conservation use property. Hence, using the example above, the local taxing jurisdiction's grant would not be calculated on a $ 130 million value loss but would be limited to the actual loss of $ 80 million of value because that is the total exemption value of the forest land conservation use property for the current year.
II. ANALYSIS
It is my official opinion that the Department could not impose an administrative cap on assistance grants under FLPA in the above manner because neither the Georgia Constitution nor the FLPA statutes provide for such a limitation. Ga. Const. Art. VII, Sec. I, Para. III(f)(4); O.C.G.A. § 48 5A 3(b) (2010).
"In construing a constitutional provision, the ordinary signification shall be applied to words." Blum v. Schrader, 281 Ga. 238, 239 (2006) (quoting Thomas v. MacNeill, 200 Ga. 418, 424 (1946)). Therefore,
[a] Court must honor the plain and unambiguous meaning of a constitutional provision. Our duty is to construe and apply the Constitution as it is now written. Where the natural and reasonable meaning of a constitutional provision is clear and capable of a natural and reasonable construction, courts are not authorized either to read into or read out that which would add to or change its meaning.
Id. at 239-40 (quoting Lowry v. McDuffie, 269 Ga. 202, 206 (1998) and Service Emps. Int'l. Union v. Perdue, 280 Ga. 379, 380, 382 (2006)). Similarly, the cardinal rule of statutory construction "look[s] diligently for the intention of the General Assembly," Judicial Council v. Brown & Gallo, LLC, 288 Ga. 294, 296-97 (2010), and "the 'golden rule' of statutory construction . . . requires us to follow the literal language of the statute 'unless it produces contradiction, absurdity, or such an inconvenience as to insure that the legislature meant something else.'" Telecom* USA v. Collins, 260 Ga. 362, 363 (1990) (quoting Dept. of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985) (Clarke, J., concurring specially)).
It is well-settled that "[w]here rights are conferred by the Constitution or by statutes, mere rules of administrative bodies cannot amend or repeal those constitutional or statutory rights." TEC Am., Inc. v. DeKalb Cty. Bd. of Tax Assessors, 170 Ga. App. 533, 536 (1984) (quoting O'Neal v. Ga. Real Estate Comm'n, 129 Ga. App. 211, 212 (1973)). Further,
administrative agencies . . . are not authorized to enlarge the scope of, or supply omissions in, a properly-enacted statute. Nor may administrative agencies change a statute by interpretation, or establish different standards within a statute that are not established by a legislative body. Rather, [] an administrative body . . . is authorized only to adopt and implement rules "sufficient to administer" [an] Act's provisions . . . .
North Fulton Med. Ctr. v. Stephenson, 269 Ga. 540, 543-44 (1998) (footnotes omitted).
The amendment to the Constitution authorizing FLPA clearly sets forth the assistance grant calculation formula:
Such revenue reduction shall be calculated by utilizing forest land fair market value. For purposes of this subparagraph, forest land fair market value means the 2008 fair market value of the forest land. Such 2008 valuation may increase from one taxable year to the next by a rate equal to the percentage change in the price index for gross output of state and local government from the prior year to the current year as defined by the National Income and Product Accounts and determined by the United States Bureau of Economic Analysis and indicated by the Price Index for Government Consumption Expenditures and General Government Gross Output (Table 3.10.4). Such revenue reduction shall be determined by subtracting the aggregate forest land conservation use value of qualified properties from the aggregate forest land fair market value of qualified properties for the applicable tax year and the resulting amount shall be multiplied by the millage rate of the county, municipality, or county or independent school district.
Ga. Const. Art. VII, Sec. I, Para. III(f)(4) (emphasis added). Additionally, the FLPA statutes contain the same calculation formula:
The revenue reduction to each county, municipality, and county or independent school district shall be calculated by subtracting the aggregate forest land conservation use value of qualified properties from the aggregate forest land fair market value of qualified properties for the applicable tax year and the resulting amount shall be multiplied by the millage rate of the county, municipality, or county or independent school district.
O.C.G.A. § 48 5A 3(b) (2010). "Forest land fair market value" also has a nearly identical definition to that found in Ga. Const. Art. VII, Sec. I, Para. III(f)(4) and uses the 2008 fair market value of forest land as the base year. See O.C.G.A. § 48 5 2(6) (Supp. 2016) ("'Forest land fair market value' means the 2008 fair market value of the forest land . . . .").
Here, although the Department's proposed cap is eminently reasonable and would likely prevent windfall assistance grants due to the high value 2008 base year, neither the Constitution nor the FLPA statutes authorizes such a limitation. The Constitution unambiguously states that "revenue reduction shall be determined by subtracting the aggregate forest land conservation use value of qualified properties from the aggregate forest land fair market value of qualified properties for the applicable tax year." Ga. Const. Art. VII, Sec. I, Para. III(f)(4) (emphasis added). The Constitution also specifically defines "aggregate forest land fair market value" to mean "the 2008 fair market value of the forest land." Id. Hence, the Constitution does not contemplate a cap based on the exemption value of forest land nor does it appear to limit the calculation from the 2008 base year.
Like the Constitution, the FLPA statutes provide that revenue reduction "shall be calculated by subtracting the aggregate forest land conservation use value of qualified properties from the aggregate forest land fair market value of qualified properties for the applicable tax year." O.C.G.A. § 48 5A 3(b) (2010) (emphasis added). The FLPA statutes further provide that "'[f]orest land fair market value' means the 2008 fair market value of the forest land." O.C.G.A. § 48 5 2(6) (Supp. 2016). Thus, the FLPA statutes also do not authorize a cap or limit the calculation from the 2008 base year. In essence, the proposed cap nullifies the constitutional and statutory requirement of using "the 2008 fair market value of the forest land" in the calculation of assistance grants whenever the grant amount is too high. An administrative agency is not permitted to change the Constitution or a statute by interpretation. North Fulton Med. Ctr., 269 Ga. at 543-44; TEC Am., Inc., 170 Ga. App. at 536.
Therefore, it is my official opinion that because neither the Constitution nor the FLPA statutes authorize or contemplate a cap on assistance grants based on the total exemption value of forest land conservation use property, the Department of Revenue would not be authorized to impose an administrative cap on assistance grants issued pursuant to the Forest Land Protection Act of 2008 in the manner proposed.
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The Georgia Board of Nursing (hereinafter "the Board") has requested my official opinion regarding the scope of O.C.G.A. § 43 26 5(17) (Supp. 2016), which provides that the Board "shall approve the selection of a qualified person to serve as executive director." Based upon my review of the applicable law, I conclude that the Secretary of State and the Board have related but separate, distinguishable roles with respect to the selection of the executive director of the Board. The Secretary of State has the authority to select which candidate or candidates to submit to the Board for its approval, and the Board has the authority to approve who may be appointed to serve as its executive director. Only a qualified person who has been submitted for approval by the Secretary of State and approved by the Board can be appointed to serve as its executive director.
Under the framework of Title 43 of the Georgia Code, the general provisions of Chapter 1 (hereinafter "the General Provisions") apply to all professional licensing boards, most of which are created and more particularly governed by a specific chapter in Title 43 for that individual profession, business, or trade. 1 See O.C.G.A. § 43 1 1 through 33 (2011 and Supp. 2016); see also O.C.G.A. § 43 26 1 through 13 (2011 and Supp. 2016) (the Georgia Registered Professional Nurse Practice Act, hereinafter "the Nurse Practice Act"). Inasmuch as the Board is governed by both the General Provisions and the Nurse Practice Act, both statutory schemes must be considered in determining the scope of O.C.G.A. § 43 26 5(17) (Supp. 2016). Further, as statutes that address the same issue, they must be construed together and harmonized. Hartley v. Agnes Scott College, 295 Ga. 458, 462 (2014).
Under the General Provisions, the Secretary of State has the following authority:
The Secretary of State, notwithstanding any other provisions of law to the contrary, shall employ personnel as deemed necessary to carry out this chapter and to provide for all services required by each of the professional licensing boards and shall establish within the guidelines provided by the laws and rules and regulations of the State Personnel Board the qualifications of such personnel.
* * *
The Secretary of State, notwithstanding any other provisions of law to the contrary, shall have the power to employ and shall set the qualifications and salary for a deputy division director and shall appoint executive directors as required who shall act in the absence of the division director and who shall perform such other functions of the division director under this chapter as the division director may designate. The deputy division director and executive directors as appointed shall be in the unclassified service and shall be excluded from the classified service as defined in Article 1 of Chapter 20 of Title 45.
O.C.G.A. § 43 1 2(c) and (e) (Supp. 2016) (emphasis added). Under the Nurse Practice Act, in addition to other powers and responsibilities, the Board is given the authority to "[a]pprove the selection of a qualified person to serve as executive director." O.C.G.A. § 43 26 5(17) (Supp. 2016).
It is a fundamental rule of statutory construction that "when a statute contains clear and unambiguous language, such language will be given its plain meaning and will be applied accordingly." McKinney v. Fuciarelli, 298 Ga. 873, 874 (2016). The "ordinary, logical and common meaning" of "approve" is "to consent to officially or formally; confirm or sanction." The American Heritage Dictionary 122 (2d ed. 1985). Thus, pursuant to O.C.G.A. § 43 26 5(17) (Supp. 2016), the Board has the authority to consent to the selection of a qualified person to serve as its executive director. The authority to "approve" necessarily carries with it the discretion to withhold approval.
To the extent the Secretary of State's authority to appoint executive directors appears to conflict with the Board's authority to approve its executive director, a review of the historical development of the applicable law is instructive in resolving the apparent conflict. In 1931, the legislature conferred upon the Secretary of State the authority "to appoint" and "to employ" personnel. 2 In 1975, the Nurse Practice Act was amended to authorize the Board
[i]n conjunction with the Joint-Secretary, State Examining Boards, [to] appoint, employ, fix compensation for, and define duties of a registered professional nurse with the qualifications specified in Code section 84-1005 to serve as Executive Director to the Board.
1975 Ga. Laws 501, 506 (former Ga. Code Ann. § 84 1004 (i)). In 1981, the General Provisions were amended to provide that
[t]he joint secretary, with the approval of the Secretary of State, notwithstanding any other provisions of law to the contrary, shall employ . . . such employees . . . as deemed necessary to carry out the provisions of this Chapter and for all services required by each of the state examining boards. The joint secretary, with the approval of the Secretary of State, notwithstanding any other provision of law to the contrary, shall . . . appoint executive directors as required. The qualifications and appointment of an executive director for the support of a state examining board with an executive director established by legislation prior to January 1, 1981, shall be subject to the approval of said board.
1981 Ga. Laws 1898, 1899 3 (emphasis added). In 1990, the General Assembly amended the Nurse Practice Act to provide authority to the Board for its approval of the selection of its executive director. 1990 Ga. Laws 747, 752 53. In 2013, the General Assembly again conferred this authority upon the Board when the Board was reconstituted. See 2013 Ga. Laws 643, 644 45. 4
These statutory changes are instructive because they illustrate not only that the Board's authority to approve the selection of its executive director is a distinct authority from the Secretary of State's authority to appoint executive directors, but also that, with respect to the selection of the Board's executive director, the General Assembly deliberately separated the authority between the Secretary of State and the Board. See, e.g., 1982 Op. Att'y Gen. 82 4. "For purposes of statutory interpretation, a specific statute will prevail over a general statute, absent any indication of a contrary legislative intent." Goldberg v. State, 282 Ga. 542, 544 (2007). Here, the General Provisions are the "general statutes" and the Nurse Practice Act is the "specific statute" as it relates to the position of the executive director of the Board. Thus, the specific authority given to the Board in the Nurse Practice Act to approve the selection of a qualified person to serve as its executive director in 1990 and in 2013 prevails over the administrative authority of the Secretary of State found in the General Provisions to appoint executive directors unilaterally.
Further, the General Assembly's inclusion of the Board's authority to approve the selection of its executive director in the Nurse Practice Act when the Board was reconstituted in 2013 is the General Assembly's "last expression on [the] subject." This means that, notwithstanding the Secretary of State's general authority to appoint executive directors, the General Assembly intended for the Board to have approval over which "qualified person" would serve as its executive director. See Tippins Bank & Trust Co. v. Southern Gen. Ins. Co., 266 Ga. 97, 98 (1995) ("Indeed, the courts are not only to be guided by the General Assembly's last expression on a subject, but the latest declaration controls.")
The Board's authority under O.C.G.A. § 43 26 5 (Supp. 2016), however, "can extend no further than [its] statutorily authorized purpose." 2005 Op. Att'y Gen. 05-3, at 22. "As an administrative body created by the legislature, [a professional licensing board] has only such powers as the legislature has expressly, or by necessary implication, conferred upon it." Id., quoting Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922). Inasmuch as the Board's authority is limited to the "approv[al] of the selection of a qualified person," the statute contemplates that the Board may approve only candidates that have been proposed (selected) by the Secretary of State. Accordingly, when the statutes are read in harmony, the Secretary of State has the authority to select which candidates to submit to the Board for its approval to serve as the executive director, the Board has the authority to approve which qualified person will serve as its executive director, and the Secretary of State has the authority to appoint the Board's approved selection as the Board's executive director. 5
Since the Board's approval of its executive director is required, the Board's disapproval of a candidate precludes that candidate from serving as the Board's executive director. To interpret O.C.G.A. § 43 26 5(17) (Supp. 2016) in any other way would render meaningless the Board's unique authority. See State v. C.S.B., 250 Ga. 261, 263 (1982) ("where possible, we construe language used by the General Assembly in a manner that will not render it meaningless or mere surplusage"). Similarly, to avoid contravening the Board's authority to approve, the Board's approval must be secured before the Secretary of State appoints the Board's executive director. Further, given that the Nurse Practice Act contemplates that the Board will have an executive director and the General Provisions contemplate that the Secretary of State is to appoint executive directors "as required," it is implicit in O.C.G.A. § 43 26 5(17) (Supp. 2016) that the Secretary of State will submit qualified persons to the Board for its approval until the Board approves a candidate to serve as its executive director.
Therefore, it is my official opinion that, pursuant to O.C.G.A. §§ 43-26-5(17) (Supp. 2016) and 43-1-2(c) and (e) (Supp. 2016), the Secretary of State and the Board have related but separate, distinguishable roles with respect to the selection of the executive director of the Board. The Secretary of State has the authority to select which candidate or candidates to submit to the Board for its approval, and the Board has the authority to approve from the submitted candidate or candidates who may be appointed to serve as its executive director. Only a qualified person who has been approved by the Board can be appointed to serve as its executive director
Footnotes
Footnotes

1 	 "Professional licensing board means any board, bureau, commission, or other agency of the executive branch of state government which is created for the purpose of licensing or otherwise regulating or controlling any profession, business, or trade and which is placed by law under the jurisdiction of the director of the professional licensing boards division within the office of the Secretary of State." O.C.G.A. § 43 1 1(3).

2 	 See 1931 Ga. Laws 1, 35-36:
The Secretary of State is hereby empowered to employ such assistants to discharge the functions herein-above imposed on him as may be necessary . . . .
The Secretary of State is hereby authorized and directed to appoint one secretary to serve as such for the several examining board, to-wit: . . . 5. State Board of Examiners of Nurses . . . .
This authority has, at times, been vested in the joint secretary with the approval of the Secretary of State. See 1981 Ga. Laws 1898, 1899. However, in 2000, the General Assembly returned this authority specifically to the Secretary of State. See 2000 Ga. Laws 1706, 1707. In its 2000 amendment the General Assembly removed the language from the General Provisions requiring approval by the boards.

3 	 This amendment to the General Provisions was interpreted as "consolidating all personnel appointment powers for the examining boards." 1982 Op. Att'y Gen. 82-4, at 6.

4 	 The Board is the only Title 43 professional licensing board that currently has the authority to approve the selection of its executive director.

5 	 Following the appointment, the Secretary of State as the appointing authority and employer retains decision-making authority over the employment of the executive director, an unclassified employee. O.C.G.A. § 43 1 2(c) and (e).
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Opinion by: 		Joseph Drolet, Senior Assistant Attorney General
In 2002 your predecessor requested an opinion on the propriety of using federal forfeiture funds to pay overtime to law enforcement officers. Based on prohibitions in O.C.G.A. § 16 13 48.1 and O.C.G.A. § 16 13 49 at the time, this office issued 2002 Op. Att'y Gen. 2002-5 opining that federal forfeiture funds could not be used to pay overtime to law enforcement officers. The Code sections upon which 2002 Op. Att'y Gen. 2002-5 was based have been amended and, in some instances, repealed.
Last year the General Assembly enacted the Georgia Uniform Civil Forfeiture Procedure Act, which substantially revised civil forfeiture procedure in Georgia. 2015 Ga. Laws 693. Former O.C.G.A. § 16 13 48.1 was repealed, and O.C.G.A. § 16 13 49 was amended to delete language prohibiting the use of forfeited assets to pay for law enforcement salaries. The distribution of property subject to federal forfeiture is now governed by O.C.G.A. § 9 16 21, enacted in the 2015 Uniform Act. Id. That Code section provides that such property may be utilized by law enforcement agencies "as authorized by . . . federal law and regulations or guidelines promulgated thereunder." If such federal law and regulations or guidelines promulgated thereunder permit the use of the proceeds of federal forfeitures for overtime pay, such use would be permitted under Georgia law. To the extent 2002 Op. Att'y Gen. 2002-5 is inconsistent with O.C.G.A. § 9 16 21, it is hereby withdrawn.
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Questions have repeatedly been raised by cases before the State Election Board ("Board") whether possession of another voter's absentee ballot constitutes a violation of either O.C.G.A. § 21 2 385(a) or § 21 2 574. My opinion is that the mere possession of another voter's absentee ballot does not constitute a violation of either statute.
The statute containing directives on how voters are to return their absentee ballots, O.C.G.A. § 21 2 385, instructs voters to place their absentee ballot inside the secure envelope which is marked "Official Absentee Ballot." O.C.G.A. § 21 2 385(a). The voter then puts that ballot envelope inside another envelope which contains an oath for the voter and anyone assisting the voter with the ballot. The statute then provides:
Such envelope shall then be securely sealed and the elector shall then mail or personally deliver same to the board of registrars or absentee ballot clerk, provided that delivery by a physically disabled elector may be made by any adult person upon satisfactory proof that such adult person is such elector's mother, father, grandparent, aunt, uncle, brother, sister, spouse, son, daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-law, father-in-law, brother-in-law, sister-in-law, or an individual residing in the household of such disabled elector.
O.C.G.A. § 21-2-385(a) (emphasis added).
In the past, cases have been considered by the Board where individuals have aided voters, typically the elderly or disabled, by transporting the absentee ballots of those voters to a designated mail receptacle. Other cases have addressed situations involving a person carrying a single ballot to be mailed to well over a dozen ballots being carried to a mail receptacle. Similarly, cases have been considered when the possession consists of walking down the sidewalk or driveway to place the ballot in the voter's own mailbox as well as when the ballots have been carried into the local post office for mailing. None of those situations, however, violate the express statutory terms of O.C.G.A. § 21 2 385(a) for two distinct reasons. First, the statute draws a distinction between mailing and delivery of the absentee ballot, modifying only delivery with the adverb "personally." This distinction is evidenced both by the limitation on those who can deliver the ballot of a disabled voter and grammatical construction. Second, the statute is directed only at the elector and does not expressly proscribe the conduct of others.
While O.C.G.A. § 21 2 385(a) provides that, in the event of a physical impairment, certain specified persons may deliver the envelope "upon satisfactory proof that such adult person is [one of the persons permitted by statute]," the statute is silent as to how voters permissibly may have their ballots mailed, i.e., by personally walking to the mailbox or by asking someone else to place the ballot in the U.S. mail. Id. The statute clearly contemplates personal delivery when discussing delivery to the election office by anyone other than the voter because proof of the person's identity as someone permitted by statute to deliver the ballot is required. Therefore, "mailing" an absentee ballot cannot be considered "delivery" under the statute.
Rules of grammatical construction also support this reading of O.C.G.A. § 21 2 385(a). The adverb "personally" follows the disjunctive "or" but immediately precedes the verb "deliver." Therefore, the word "personally" modifies the word deliver and not mail. See Chicago Manual of Style § 5 155 (15th ed. 2003) (describing proper placement of adverb as "near as possible to the word it is intended to modify."); 30 (3d ed. 1979). The Georgia Supreme Court has instructed that we are to read statutory text "in its most natural and reasonable way, as an ordinary speaker of the English language would." Deal v. Coleman, 294 Ga. 170, 172-73 (2013). Applying rules of grammatical construction, "if the statutory text is 'clear and unambiguous,' we attribute to the statute its plain meaning, and our search for statutory meaning is at an end." Deal, 294 Ga. at 173 (quoting Opensided MRI of Atlanta v. Chandler, 287 Ga. 406, 407 (2010)). Here, the plain meaning of the statute is clear: the modifier "personally" describes only the manner of hand delivery to election officials and not the antecedent steps necessary to use the postal service.
Finally, the statute instructs only the voter casting an absentee ballot to mail the envelope containing the absentee ballot; it does not expressly prohibit others from any conduct. There is no language in this statute expressly prohibiting others from holding, possessing, or mailing the absentee ballot. Therefore, administrative actions against persons for "possessing" or "mailing" another voter's absentee ballot find no textual support in O.C.G.A. § 21-2-385(a) .
A related statute, O.C.G.A. § 21 2 574, makes it a felony to possess a ballot outside of the polling place. The statute provides:
Any person, other than an officer charged by law with the care of ballots or a person entrusted by any such officer with the care of the same for a purpose required by law, who has in his or her possession outside the polling place any official ballot shall be guilty of a felony.
O.C.G.A. § 21 2 574 (emphasis added). This statute uses only the term ballot and does not include the term absentee ballot.
The cardinal rule of statutory construction requires . . . [c]ourt[s] to look diligently for the intention of the General Assembly [O.C.G.A. § 1 3 1], and the golden rule of statutory construction requires us to follow the literal language of the statute unless it produces contradiction, absurdity, or such an inconvenience as to [e]nsure that the legislature meant something else. Absent clear evidence that a contrary meaning was intended by the legislature, we assign words in a statute their ordinary, logical, and common meanings.
Turner v. Ga. River Network, 297 Ga. 306, 308 (2015) (quoting Judicial Council of Georgia v. Brown & Gallo, LLC, 288 Ga. 294, 296-97 (2010)). Here, the plain meaning of the words in the statute does not support a reading of the term ballot to include an absentee ballot. Additionally, the legislature uses the term absentee ballot throughout the election code when referring to absentee voting and the fact that it does not use that term in O.C.G.A. § 21 2 574 further supports construing the statute more narrowly to refer only to ballots at the polling place. "[U]nder the rules governing statutory construction, 'statutes in pari materia, i.e., statutes relating to the same subject matter, must be construed together.'" Lue v. Eady, 297 Ga. 321, 326 (2015) (quoting Willis v. City of Atlanta, 285 Ga. 775, 776 (2009)); see also Zaldivar v. Prickett, 297 Ga. 589, 605 (2015) (same).
Moreover, the prohibition against possession of a ballot outside of the polling place applies to anyone "other than an officer charged by law." O.C.G.A. § 21 2 574. The statute makes no exception for absentee voters to possess their own ballots outside of the polling place. Since absentee voters necessarily lawfully possess their ballots outside of the polling place, the word "ballot" in this statute cannot include an absentee ballot. Such a reading is likewise supported by two of the main canons of statutory construction:
'expressio unius est exclusio alterius (expression of one thing implies exclusion of another) and expressum facit cessare tacitum (if some things are expressly mentioned, the inference is stronger that those not mentioned were intended to be excluded).'
Turner v. Ga. River Network, 297 Ga. 306, 308 (2015) (quoting Hammock v. State, 277 Ga. 612, 615 (2004)). The relevant statutory language lists only the officer charged by law or someone entrusted by that same officer as permissibly possessing a ballot outside of the polling place. Notably absent from the list of individuals exempted from criminal liability under an impermissibly expansive reading of O.C.G.A. § 21 2 574 are the absentee voter or, in the case of a disabled elector, an individual entrusted by the elector with delivery of the absentee ballot. See O.C.G.A. § 21 2 385(a) ("delivery by a physically disabled elector may be made by any adult person" who is one of a delineated set of relatives or who lives in the household of the disabled elector). The statutory language simply makes no sense if the word ballot is construed to include an absentee ballot. Likewise, the inclusion of the term "outside the polling place" gives further evidence that the General Assembly intended that this provision does not apply to absentee ballots under the canon of noscitur a sociis, where the meaning of a word can be known from the accompanying words in the statutory provision. See, e.g., Warren v. State, 294 Ga. 589, 590-91 (2014) (the terms in statutory provisions "should be understood in relation to each other, since '[w]ords, like people, are judged by the company they keep.' (quoting Hill v. Owens, 292 Ga. 380, 383 (2013))).
The historical use of the term official ballot in Georgia's election code also weighs against expanding the term to include absentee ballots. In 1964 the Georgia legislature enacted a comprehensive election code. 1964 Ga. Laws 26. The 1964 law included the nearly identical statutory language currently codified at O.C.G.A. § 21 2 574. 1 See 1964 Ga. Laws 26, 189. This comprehensive Act included a provision for "official absentee ballots" to "be in substantially the form for ballots required by Chapter 34-11," which governed the form of official ballots. Ga. Code Ann. § 34 1403 (1980). The legislature's distinction between official ballot and official absentee ballot in the 1964 legislation is important because the language making it a felony to possess an "official ballot" outside of the polling place has not substantively changed since 1964. The 1964 legislation clearly prohibited only the possession of an official ballot, not an official absentee ballot.
Additionally, O.C.G.A. § 21 2 574 is a criminal statute, with violations punishable as felonies. In interpreting O.C.G.A. § 21 2 574, then, one must read the statute narrowly, construing any ambiguity against the state and in favor of the individual accused of violating the statutory provisions. See Mitchell v. State, 239 Ga. 3 (1977) ("It has always been the law that criminal statutes must be strictly construed against the state."). Additionally, "[s]tatutes should be read according to the natural and most obvious import of the language, without resorting to subtle and forced constructions, for the purpose of either limiting or extending their operation, and this principle is particularly compelling when interpreting criminal statutes." State v. Johnson, 269 Ga. 370, 371 (1998). Here, the most natural reading of the statute, based on both the plain language of the statute as well as the historical evolution of the election code, makes clear that the appropriate interpretation of O.C.G.A. § 21 2 574 is that it applies only to official ballots issued, and cast, at the polling place, rather than a forced construction that is read to include absentee ballots within the statute's ambit.
Finally, the voting assistance provisions in section 208 of the Voting Rights Act also provide guidance on who may assist a disabled or illiterate elector in federal elections, including assisting for purposes of mailing or delivering the absentee ballot of the disabled or illiterate voter. 52 U.S.C. § 10508, formerly 42 U.S.C. § 1973aa-6; see also Holton v. Hollingsworth, 270 Ga. 591, 593 (1999) (explaining that O.C.G.A. § 21 2 385, which sets forth who may assist a disabled or illiterate voter, may not be enforced in a federal election, and that compliance with the statute is not a "mandatory condition of the counting of the absentee ballot"); 1984 Op. Att'y Gen. 84-15 (O.C.G.A. § 21 2 385, to extent it limits the class of persons that may assist a voter with an absentee ballot, may not be enforced in Presidential Preference Primary). The terms of O.C.G.A. § 21 2 574 likewise cannot be construed to prevent voters from receiving assistance, including assistance in mailing or delivering an absentee ballot, from anyone of their choosing and not otherwise prohibited by section 208 of the Voting Rights Act.
There may be circumstances where, with proof of additional facts, individuals can be charged for their conduct in relation to interaction with an absentee voter and that voter's absentee ballot. An individual marking an elector's absentee ballot in contravention of that elector's expressed desire would violate the felony provisions of O.C.G.A. § 21 2 568(b), which prohibits "any person . . . [from] register[ing] a vote in any other way than that requested by the voter." In the same manner, it would follow that marking another voter's absentee ballot unbeknownst to that other elector may support, depending on the particular facts, a violation of O.C.G.A. §§ 21 2 568(b) (influencing a voter), 21 2 568(a)(2) (interfering with a voter marking the voter's ballot), or 21 2 573 (voting absentee by "any person . . . who knows that he or she is not qualified to vote").
I am also aware that compelling policy justifications may exist for preventing a person from possessing the absentee ballot of another voter. However, those policy reasons, regardless of how compelling they might well be, cannot create a case for imposition of criminal or civil liability on a person where the actual text of the statutes does not support a finding of a violation.
Therefore, it is my official opinion that the simple possession of another voter's absentee ballot does not constitute a violation of either O.C.G.A. § 21 2 385(a) or § 21 2 574.
Footnotes
Footnotes

1 	 The only changes between the 1964 law and the current statute is that the phrase "or ballot cards" was deleted immediately after the word ballots and the phrase "or ballot card" was deleted immediately following the term "official ballot." Compare Ga. Code Ann. § 34 1912 (1980), with O.C.G.A. § 21 2 574.
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You have requested my opinion regarding whether the Georgia Government Transparency and Campaign Finance Act of 2010 1 (the "Act") allows for local governments and municipalities to issue late fee notices or keep late fees for campaign contribution disclosure reports and personal financial disclosure statements. In addition, you have inquired whether any local filing officers have the power to enforce the Act against any candidate, officer, or campaign committee through administrative or civil action, and whether they can waive or otherwise forgive amounts due from a candidate or campaign committee for late-filed reports. While local governments may independently establish and determine whether a filing by candidates is late under the Act, those governments are not authorized otherwise to enforce the provisions of the Act through either administrative or civil actions, nor may those governments retain any portion of the late fees imposed by the law. Similarly, no local government entity may waive, alter, or otherwise forgive any late fee assessed against a candidate or campaign committee under the Act.
The applicable law
Under the Act, candidates for public office and candidate campaign committees are required to file campaign contribution disclosure reports. However, there are different requirements and related penalties for noncompliance. For state-level candidates and campaign committees, the Act provides:
The candidate or the chairperson or treasurer of each campaign committee organized to bring about the nomination or election of a candidate for any office and the chairperson or treasurer of every campaign committee designed to bring about the recall of a public officer or to oppose the recall of a public officer or designed to bring about the approval or rejection by the voters of any proposed constitutional amendment, state-wide proposed question, or state-wide referendum shall electronically sign and file with the commission the required campaign contribution disclosure reports . . . . 2
O.C.G.A. § 21 5 34(a)(1)(A) (Supp. 2015). The separate requirements for county candidates and committees are:
A candidate for [an elected county office and every elected member of a local board of education] or the chairperson or treasurer of such candidate's campaign committee shall sign and file the required disclosure reports with the election superintendent in the county of election. . . . The election superintendent shall transmit a copy of each such report to the commission, electronically by eFiling or eFax, not later than 30 days after the end of the grace period.
O.C.G.A. § 21 5 34(a)(3) (Supp. 2015). Finally, for municipal candidates and committees, the Act provides:
A candidate for [every elected municipal office] or the chairperson or treasurer of such candidate's campaign committee shall sign and file the required disclosure reports with the municipal clerk in the municipality of election or, if there is no clerk, with the chief executive officer of the municipality; provided, however, that a municipality and a county may enter into an agreement whereby such candidates, chairpersons, or treasurers shall file the required disclosure reports with the county election superintendent instead. . . . The municipal clerk, chief executive officer of the municipality, or county election superintendent, as applicable, shall transmit a copy of each such report to the commission, electronically by eFiling or eFax, not later than 30 days after the end of the grace period.
O.C.G.A. § 21 5 34(a)(4 )(Supp. 2015).
Similarly, the Act requires public officials at the state, county, and municipal level to file personal financial disclosure statements. For state-wide elected public office, those candidates shall file with the commission a financial disclosure statement from the preceding calendar year. O.C.G.A. § 21 5 50(a)(1) (Supp. 2015). Elected county officials, however, including every elected member of a local board of education, are required to file personal financial disclosure statements with the election superintendent of that county. O.C.G.A. § 21 5 50(a)(3.1) (Supp. 2015). Every elected municipal official is required to file personal financial disclosure statements with the municipal clerk in the municipality of the election or, if there is no clerk, with the chief executive officer of the municipality. Id. As with campaign contribution disclosure reports, those personal financial disclosure reports filed with the election superintendent, municipal clerk, or chief executive officer must be transmitted electronically by eFiling or eFax to the commission not later than 30 days after the close of the reporting period. Id.
For campaign contribution disclosure reports, the deadlines for reports to be filed are set forth at O.C.G.A § 21 5 34(c) (Supp. 2015). For covered public officers, a personal financial disclosure report for the preceding calendar year shall be filed "not before the first day of January nor later than July 1 of each year in which such public officer holds office other than an election year . . . ." O.C.G.A. § 21 5 50(a)(1) (Supp. 2015).
Analysis
If a candidate is late filing either the campaign contribution disclosure report or personal finance disclosure statement to the Commission, county election superintendent, or municipal clerk, the candidate is subject to the fees and fines set forth in O.C.G.A. §§ 21 5 34(k)(1) (Supp. 2015) and 21 5 50(f)(1) (Supp. 2015). These sections set out the applicable late fees for campaign contribution disclosure reports and personal financial disclosure statements, and they incorporate the same fee schedule for late-filed reports and statements. The statute for campaign contribution disclosure reports at issue provides:
In addition to other penalties provided under this chapter, a late fee of $ 125.00 shall be imposed by the person or entity with which filing is required for each report that is filed late, and notice of such late fee shall be sent to the candidate and the candidate's committee in the same manner by which the penalized report was filed with the commission. However, if the report in question was not filed or was filed with the commission in a manner other than electronic filing or certified mail, return receipt requested, the commission shall utilize certified mail, return receipt requested, to notify the candidate and the candidate's committee of the late fee due. The notice shall include the schedule of increasing late fees for late filing and the dates upon which such late fees shall be increased. In addition, a later fee of $ 250.00 shall be imposed on the fifteenth day after the due date for such report if the report has not been filed by such date. A late fee of $ 1,000.00 shall be imposed on the forty-fifth day after the due date for such report if such report has not been filed. Notice by electronic means does not satisfy the requirements of this paragraph; and any increased late fees shall be stayed until at least ten days after proper notice has been given as specified in this paragraph.
O.C.G.A. § 21 5 34(k)(1) (Supp. 2015) 3 (emphasis added).
Your question focuses on the meaning and intent of the phrase "shall be imposed" in both § 21 5 34(k)(1) (Supp. 2015) and its companion statute for personal financial disclosure filings, § 21 5 50(f)(1) (Supp. 2015). Since the Act only gives three places to file, the "person or entity" referred to in § 21 5 34(k)(1) (Supp. 2015) is either the Commission, the county election superintendent, or the municipal clerk, depending on the office held or sought. However, it is my opinion that the language "shall impose," in this context, does not denote the ability to seek civil or administrative action against another. Elsewhere in the Act, the General Assembly uses the word "enforce" to signify the actual ability to seek civil or administrative penalties. In O.C.G.A. § 21 5 6 (b)(14)(C)(iv) (Supp. 2015), for example, the Attorney General is given the authority to "enforce" any civil penalties provided for in the rulings of the Commission. Given the use of the different terminology within the same set of statutes, the rules of statutory construction mandate that the General Assembly intended to describe two separate kinds of actions or authority. The word "impose," as used in § 21 5 34(k)(1) (Supp. 2015), cannot have the same meaning as "enforce," otherwise § 21 5 34(k)(1) (Supp. 2015) would read persons or entities "shall enforce." See Carringer v. Rogers, 276 Ga. 359, 363 (2003) ("[T]he cardinal rule in construing a legislative act, is to ascertain the legislative intent and purpose in enacting the law, and then to give it that construction which will effectuate the legislative intent and purpose.").
The word "impose" in O.C.G.A. §§ 21 5 34(k)(1) (Supp. 2015) and 21 5 50(f)(1) (Supp. 2015) means "to establish or apply by authority." Impose, Merriam-Webster Dictionary (2015), http://www.merriam-webster.com/dictionary/impose (last visited May 26, 2016); see also The American Heritage Dictionary 646 (2nd College ed. 1985) ("Impose: To establish or apply as compulsory; to apply or make prevail by or as if by authority."). "In all interpretations of statutes, the ordinary signification shall be applied to all words . . . ." O.C.G.A. § 1 3 1(b); see generally Spence v. Rowell, 213 Ga. 145, 150 (1957) ("it is well settled in this jurisdiction that all statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it; that they are to be construed in connection and in harmony with the existing law; and that their meaning and effect will be determined in connection, not only with the common law and the Constitution, but also with reference to other statutes and the decisions of the courts."); accord Wigley v. Hambrick, 193 Ga. App. 903, 905 (1989). Giving the word "impose" its ordinary and common meaning and looking at its usage in the Act itself, the General Assembly's intent was that when a report is filed in a county or municipal election, the county election superintendent or the municipal clerk only has the ability to establish whether a filing is late and then determine the amount of the corresponding statutory late fee. Once a local authority decides that a report is late and establishes the amount of the statutory late fee due, the Act gives no further power to that local authority in the actual collection of the fee.
In sending notice of an imposed late filing penalty to the candidate or candidate's committee, if a candidate or committee files directly with the Commission, the Commission notifies the candidate of the imposition of the late filing penalty in the same fashion as the candidate's or committee's report was filed with the Commission. O.C.G.A. § 21 5 34(k)(1) (Supp. 2015). However, if a candidate or committee files with a county election superintendent or municipal clerk, then, in accordance with subsection (k)(1), "notice of such late fee shall be sent to the candidate and the candidate's committee in the same manner by which the penalized report was filed with the commission." Id. (emphasis added). 4 "[I]f the report in question was not filed or was filed with the commission in a manner other than electronic filing or certified mail, return receipt requested, the commission shall utilize certified mail, return receipt requested, to notify the candidate and the candidate's committee of the [imposed] late fee due." Id. (emphasis added). In the context of collection of campaign contribution disclosure reports and personal finance disclosure statements, the Act only empowers local governments to determine whether a candidate or committee has filed a report late and the corresponding late fee. Id. 5
As for the disposition of the late fees, there is no statutory authority for any other body than the Commission to retain any portion of the late fees imposed. Both O.C.G.A. § 21 5 34(k)(2) (Supp. 2015) and O.C.G.A. § 21 5 50(f)(2) (Supp. 2015) provide that "[t]he commission shall retain $ 25.00 of the first late fee received by the commission for processing pursuant to the provisions of Code Section 45 12 92.1." The regulatory framework adopted by the General Assembly provides that the Commission retains a portion of the late fee for processing. The balance of the collected monies is paid into the general fund of the state treasury as required by the Georgia Constitution. Ga. Const. Art. VII, Sec. III, Para. II. There also is no statutory authority for any local government entity to waive, alter, or otherwise forgive any portion of any late fee that is due under the Act.
Therefore, it is my official opinion that while local governments may impose the statutory late fees due for late filings by candidates or committees under the Georgia Government Transparency and Campaign Finance Act of 2010, those governments are not authorized otherwise to enforce the provisions of the Act through either administrative or civil actions, nor may those local governments retain any portion of the late fees imposed under the Act. Local governments are likewise without any statutory authority to waive, alter, or otherwise forgive any statutorily-imposed late fee.
Footnotes
Footnotes

1 	 2010 Ga. Laws 1173.

2 	 The Code specifically defines the term "commission" as the Georgia Government Transparency and Campaign Finance Commission (hereinafter "Commission"). O.C.G.A. §§ 21 5 3(5) (Supp. 2015), 21 5 4 (Supp. 2015).

3 	 Note the use of the same language for the late fee schedule for personal financial disclosure statements. See O.C.G.A. § 21 5 50(f)(1) (Supp. 2015).

4 	 Reports first filed with local government officials are transmitted to, rather than filed with, the commission; the local government official receiving such a report transmits a copy of such report to the commission by eFiling or eFax. O.C.G.A. § 21 5 34(a)(3) and (4) (Supp. 2015).

5 	 The provision regarding late fee notices is inconsistent in assigning responsibility for who informs a candidate or committee of a late fee owed and who formally sends notice to the candidate or committee of monies owed to the Commission. While I am providing my opinion on how this provision is to be interpreted under the canons of statutory construction, I would be remiss were I to fail to point out that this section would benefit from clarification by the General Assembly of the role local governments should play in providing initial notification to a late filer of both the existence of, and the amount of a fine resulting from, a late filing.
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 		Senators
Opinion
Opinion by: 		DENNIS R. DUNN, Deputy Attorney General
You have requested my opinion whether an appointment made to the DeKalb County Audit Oversight Committee may be rescinded by the appointing authority. It is my unofficial opinion that such an appointment, which is made to a position for a term of years and where the incumbent may be removed only for cause or through a specific statutory procedure, may not be rescinded. The incumbent may be removed from the position only through compliance with the established legal procedures, which may include providing the incumbent with notice and an opportunity for a hearing on the reasons for removal.
BACKGROUND
1. The Statute -- 2015 Ga. Laws 3826 (Act 206, H.B. 599)
On May 12, 2015, Governor Nathan Deal signed into law Act 206, H.B. 599, after its passage by the House on March 19 and the Senate on March 24. Website of the General Assembly of Georgia, http://www.legis.ga.gov/legislation/en-US/Display/20152016/HB/599 (last visited February 4, 2016); 2015 Ga. Laws 3826. This Act is local legislation and as such it became effective immediately upon the Governor's signature because there is no separate effective date specified in the Act. O.C.G.A. § 1 3 4(b). The Act provides for the creation of a DeKalb County Office of Internal Audit that is independent of county government control. 2015 Ga. Laws at 3827. The office is to be headed by a Chief Audit Executive (the Auditor) who is appointed by a majority vote of the county commission and who serves for a five-year term of office. Id.
To "ensure the independence of the audit function," the local legislation also provides for the creation of an Audit Oversight Committee (the Committee). 2015 Ga. Laws at 3830. One of the functions of the Committee is to provide a list of two or three candidates from which the county commission must select the Auditor. 2015 Ga. Law at 3827, 3831. Additionally, if the county commission cannot agree on a selection within 30 days of receipt of the list of nominees, a majority of the Committee itself may appoint the Auditor. Id. The Committee is also empowered to perform a number of other supervisory functions in relation to the functions of the county and the Auditor, including conducting evaluations of the audit functions, ensuring that audit results are communicated to the county governing authority and the public, and acting as an integral part of the process for obtaining the county's annual financial statement audits. 2015 Ga. Laws at 3831-32. The Committee has the authority to hire outside experts, including legal counsel, and to propose the budget for the Auditor. 2015 Ga. Laws at 3832. The administrative support for the Committee is to be provided by the county commission. Id.
Given the wide range of responsibilities provided to the Committee, the General Assembly established a number of statutory qualifications for its members. These include the requirements that:
(a) All members must be "residents of DeKalb County";
(b) All members must "have expertise in performance auditing"; and,
(c) All members must "have a minimum of five years' experience as a certified public accountant, a certified internal auditor, a certified performance auditor, a certified management account, or ten years of other relevant professional experience."
2015 Ga. Laws at 3830. As additional qualifications, the legislature incorporated by reference the requirements of O.C.G.A. § 45 2 1, a general state statute identifying issues which would render a person ineligible to serve as a public officer. 1 2015 Ga. Laws at 3831. Essentially this means that in order to be qualified to serve on the Committee, the appointee must meet all of the requirements of O.C.G.A. § 45 2 1. Id.
The Committee comprises five individuals. 2015 Ga. Laws at 3830. One member is appointed by the chairperson of the DeKalb County delegation for the House of Representatives, one member is appointed by the chairperson of the Senate delegation, one is appointed by the chief executive officer (the CEO) of DeKalb County, and two members are appointed by the county commission itself. 2015 Ga. Laws 3830. The members of the Committee have five-year terms of office, with the expiration of those terms being staggered. Id. The staggering of the terms is created by providing for terms of varying length for the initial appointees. Id. The first appointee of the Commission receives a one-year term of office, while its second appointee has a four-year term of office. Id. The House delegation initial appointee has a two-year term of office and the Senate initial appointee has a five-year appointment. Finally, the CEO's initial appointee has a three-year term of office. 2015 Ga. Laws at 3830-31.
While the Act does not specify when the terms of office of the initial appointees begin, it does provide that a Committee member's term of office will expire on January 1 of the year following the appointment of the member's successor in office and, thereafter, each member will serve for the full five years. 2015 Ga. Laws at 3831. For future appointments, the appointing authorities must make these new appointments no later than 30 days before the end of an incumbent's term. Id. The DeKalb legislative delegation is authorized to appoint persons to fill the balance of an unexpired term in the event of a vacancy, and those appointments must be made within 60 days of the occurrence of the vacancy. Id.
Vacancies on the Committee can be caused by "death, resignation, incapacity to serve for 90 days or longer, or loss of residency." Id.; see also O.C.G.A. § 45 5 1(a). However, the Act also provides that a Committee member's loss of residency creates a vacancy only if contested and then determined by a court of competent jurisdiction. Id. Under certain limited circumstances, a Committee member may be removed from his or her position "if a member becomes ineligible to hold civil office within the meaning of [O.C.G.A. § 45 2 1] and that ineligibility is established by decision of a court of competent jurisdiction which declares the office vacant because of such ineligibility." 2015 Ga. Laws at 3831. Alternatively, a Committee member may be removed from his or her position by a two-thirds vote of the members of the legislative delegation. Id. There is no provision in the Act permitting one of the appointing authorities to rescind an appointment.
2. The applicable facts
As a part of the implementation of the Act, the initial appointments to the Committee were required to be made no later than October 31, 2015. 2015 Ga. Laws at 3830. From the information provided to our office, it appears that on September 23, 2015, Senator Butler, as the chairperson of the DeKalb Senate legislative delegation, through her administrative assistant informed the county commission of her appointment of Harmel Codi to the Audit Oversight Committee. 2 A copy of Ms. Codi's resume was attached to that communication. On November 17, a staff member for the Commission sent an email to Ms. Codi congratulating her on her recent appointment to the Committee. He wrote that "[y]ou have been appointed to serve a five (5) year term scheduled to begin on January 1, 2016." He also informed Ms. Codi that the Committee would hold its first meeting on November 20. Ms. Codi has indicated that this email was the only official notice of her appointment that she received from the CEO's office.
The Committee did in fact meet on November 20, with Ms. Codi present and identified as a member in the minutes of the meeting. The Committee discussed its authorizing legislation and selected Mr. Harold Smith as its chairperson and Ms. Gina Major as the vice-chair. The Committee discussed what resources it would need to operate and a general schedule for meeting; it also began to discuss efforts to hire the Auditor as envisioned under the Act. The Committee next met on December 7 and Ms. Codi was again present. The Committee set an agenda for a third meeting to be held on December 18, when it would address matters such as bylaws and a mission statement for the Committee. No information has been provided regarding whether the December 18 meeting was held.
On December 28, Senator Butler wrote to the "Members of the DeKalb County Governing Authority" stating:
I submit this correspondence to you rescinding my appointment of Harmel Codi, to the DeKalb County Oversight Committee, effective immediately.
Senator Butler then indicated that she was appointing another individual to the Committee in the place of Ms. Codi. Senator Butler acknowledged in her request letter to this office that she recognizes the statutory requirements for Committee members established under the Act, including the professional background and experience requirements for members. However, the Senator has also indicated a number of factors for moving to rescind Ms. Codi's appointment, including:
I felt that Ms. Codi did not possess [the required] professional qualifications and would not be able to perform her duties as a member of the Audit Oversight Committee.
An Audit Oversight Committee member should also conduct themselves in an objective [and] nonpartisan manner.
Soliciting signatures on a petition in an open meeting asking for the CEO (Lee May) to step down from office does not reflect the guidelines of an objective nonpartisan member.
The question has been posed whether this appointment may now be rescinded based on these reasons.
ANALYSIS
The first question presented is whether Ms. Codi has in fact been appointed to the Committee, given that the appointment and Senator Butler's rescission letter both pre-date the January 1, 2016, date referred to in the congratulatory email received by Ms. Codi. The answer to that question is yes; the appointment has been made and is effective.
The Act itself was effective upon the signature of the Governor. While the General Assembly chose to designate the date when future terms of office would begin, it did not do so for the initial terms of office. Instead, the legislation appears to invite action at least by October 31, 2015. "Pursuant to the principle of statutory construction, 'Expressum facit cessare tacitum' (if some things are expressly mentioned, the inference is stronger that those omitted were intended to be excluded) and its companion, the venerable principle, 'Expressio unius est exclusio alterius' ('The express mention of one thing implies the exclusion of another'), the list of actions [in a statute] is presumed to exclude actions not specifically listed . . . and the omission of [a provision] is regarded by the courts as deliberate." 2014 Op. Att'y Gen. 2014-3, citing Alexander Properties Group v. Doe, 280 Ga. 306, 309 (2006) (internal citations omitted); 2010 Op. Att'y Gen. 2010-3. Here the exclusion of a beginning date for the terms of the initial appointees can be deemed deliberate and an expression that the General Assembly intended for the Committee and its members to undertake their responsibilities within a reasonable time after the October 31 appointment deadline. Consistent with this interpretation, the Committee did in fact meet on at least two occasions prior to January 1 and began its preliminary planning work, with Ms. Codi participating as a member of the Committee on those occasions. S
The Act authorizes the direct appointment of Committee members. Giving the words of the Act their ordinary and common meaning, the only action required to complete this process is for the authorized person or entity to exercise that authority and for the appointee to accept that appointment. See O.C.G.A. § 1 3 1(b). Those actions have occurred and the appointing process has been complied with and completed.
This conclusion is not altered even if the January 1 date were deemed to be the formal beginning of the appointees' terms of office because, under Georgia law, an appointing authority may exercise its powers to make a prospective appointment to an office or position. "As a general rule, an appointing authority may make a prospective appointment, that is, an appointment that fills a prospective vacancy before the vacancy occurs." Murphy v. Pearson, 284 Ga. 296, 297 (2008); see also 1999 Op. Att'y Gen. U99-8. The appointing authority has acted and the appointee has accepted the appointment. The appointment has been completed.
Given that the appointment of Ms. Codi was effective, the second issue you have posed is whether that appointment can be rescinded by Senator Butler. The answer to that question is no.
The members of the Committee are appointed for fixed terms of office. The initial appointees have terms of varying lengths, but future appointees all will serve for five years. The Act also specifies the circumstances under which a Committee member may be removed. 2015 Ga. Laws at 3831. There is no allegation, let alone the required showing, that Ms. Codi is not a resident of DeKalb County, or that any of the other conditions specifically prescribed in the Act exist at this time. Id. Additionally, there is no showing or determination that Ms. Codi has been rendered ineligible to serve pursuant to O.C.G.A. § 45 2 1(1) (8). Id. Finally, two thirds of the members of the DeKalb County legislative delegation have not acted to remove Ms. Codi from the Committee. Id.
The Supreme Court of Georgia has long recognized:
It may therefore be considered as settled beyond all doubt or peradventure, that a public officer who has under the law a fixed term of office, and who is removable only for definite and specified causes, can not be removed without notice and a hearing on the charge or charges preferred against him, with an opportunity to make defense. It follows necessarily that a statute providing for the removal from office of such an officer for inefficiency, incapacity, neglect of duty, or other cause, and which makes no provision for giving him notice, or for allowing him to be heard in his defense, is contrary to the constitutional guaranty which declares that no person shall be deprived of life, liberty or property without due process of law.
Coleman v. Glenn, 103 Ga. 458, 461 (1898); accord Holder v. Anderson, 160 Ga. 433, 437-38 (1925). Alternatively, if the term and tenure of office is not fixed by law, and there are no other statutory provisions made for removal of a person from an office, then the appointing authority does have the authority to remove an appointee. Kautz v. Powell, 297 Ga. 283, 284 (2015), citing Holder v. Anderson, 160 Ga. at 437.
Here the Act prescribes a term of office for the appointees and specific reasons for which they can be removed. The Act also requires the same level of due process protection for allegations that an incumbent has become ineligible to hold office under O.C.G.A. § 45 2 1. Not only have none of those statutory reasons for removal been cited, but there has been no judicial review of the removal process. Finally, the reasons cited in part for the removal of Ms. Codi are whether she meets the professional experience criteria outlined in the statute. That is not one of the reasons enumerated in the statute which would permit removal of an appointee.
CONCLUSION
Therefore, it is my opinion that the appointment in question, which is made for a term of years and provides for the incumbent to be removed only for cause or through a specific statutory procedure, may not be rescinded. The incumbent may be removed from the position only through compliance with the established statutory procedures, which may include providing the incumbent with notice and an opportunity for a hearing on the reasons for removal.
Footnotes
Footnotes

1 	 The factors that would render someone ineligible to hold public office include not being a Georgia citizen; not meeting the age or residency requirements of the law; being an improper holder of public money; being convicted of a felony involving moral turpitude without a restoration of rights; holding an office of profit or trust under the governments of the United States, another state, or a foreign country; being of unsound mind or unfit to discharge the duties of the office; or someone who is otherwise constitutionally disqualified. O.C.G.A. § 45 2 1(1) (8).

2 	 This communication was by email from Sen. Butler's administrative assistant to Demetrius McCoy, a policy analyst on the staff of DeKalb CEO Lee May. The email erroneously referred to this as a "nomination" of Ms. Codi. As noted above, the Committee members are appointed by the authorized individuals - Sen. Butler in this instance. There is no nomination or subsequent approval process involved.
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 		Deputy Director
 		Georgia Crime Information Center
Opinion
Opinion by: 		Rebecca Dobras, Assistant Attorney General
You have requested, in your letter of September 18, 2015, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2015 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A § 3 3 34 (manufacturing, using, purchasing, selling, and possessing powdered alcohol); O.C.G.A. § 9 16 8 (failure of a trustee with notice that a forfeiture lien has been filed against property to furnish the required information to the state attorney); O.C.G.A. § 16 11 107(c) (harming a law enforcement animal in the third degree, by use of a deadly weapon and which causes or is likely to cause serious physical injury to such animal); O.C.G.A. § 16 11 107(b) (harming a law enforcement animal in the fourth degree, by causing physical harm to such animal); O.C.G.A. § 16 11 40.1 (causing a minor to be identified as the individual in an obscene depiction); O.C.G.A. § 16 12 191 (possessing or controlling 20 fluid ounces or less of low THC oil without complying with the statute); O.C.G.A. § 20 2 317 (improperly encouraging and rewarding student athletes); O.C.G.A. § 36 60 25 (staging a vehicle for hire in the loading or curbside area of any business for the purpose of soliciting a fare); O.C.G.A. § 40 1 192 (failure of a transportation referral service or referral service provider to register with the department); O.C.G.A. § 40 1 193 (registration and additional requirements for ride share network services); O.C.G.A. § 40 1 194 (contracting with or referring carriers or drivers that are not properly insured, registered, or licensed); O.C.G.A. § 40 1-195 (failure of ride share drivers to display the required sign in their vehicle while active on the ride share service's network); O.C.G.A. § 40 1 196 (rates and bills charged by transportation services); O.C.G.A. § 40 5 121 driving while license is suspended or revoked); O.C.G.A. § 40 5 39 (requirements for operating a motor vehicle for hire); O.C.G.A. § 42 3 50 (use by an agency or community service officer of an offender for any purpose resulting in private gain); O.C.G.A. § 42 8 109 (specification by entities providing probation services to particular alcohol or drug use programs); O.C.G.A. § 3 3 23.1(d) (custodial arrest of person for furnishing alcoholic beverages to a minor that is so intoxicated he poses a danger to himself or others).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35 3 33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 3 3 34. This Code section provides that it shall be a misdemeanor to manufacture, use, offer for use, purchase, offer to purchase, sell, offer to sell, or possess powdered alcohol or to use it as an alcoholic beverage or to create an alcoholic beverage. This office previously designated offenses related to purchasing, selling, using or possessing vaporized alcohol as offenses for which those charged are to be fingerprinted. In order to promote consistency in the treatment of offenders, I hereby designate any misdemeanor offenses arising under O.C.G.A. § 3 3 34 as offenses for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 9 16 8. This Code section provides that it shall be a misdemeanor for a trustee of property, who has notice that a forfeiture lien, a notice of pending forfeiture, or a complaint for forfeiture has been filed against the property or the against any person that holds tittle or appears as the owner of the property, to fail to furnish, within ten days of receiving such notice, contact information of the person or entity for the whom the property is being held, contact information of all the beneficiaries, and copy of the applicable trust agreement or instrument to the state attorney. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16 11 107(c), which is committed when an individual knowingly and intentionally and with a deadly weapon, or with any object, device, instrument, or body part, is likely to cause or actually does cause serious physical injury to a law enforcement animal while it is in the performance of its duties. This offense is a misdemeanor of a high and aggravated nature and any person convicted of this offense shall be punished by imprisonment for not less than six nor more than 12 months, a fine not to exceed $ 5,000, or both. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 11 107(c) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16 11 107(b), which is committed when an individual knowingly and intentionally causes physical harm to a law enforcement animal while it is in the performance of its duties. This offense is a misdemeanor of high and aggravated nature and any person convicted of this offense shall be punished by imprisonment not to exceed 12 months, a fine not to exceed $ 5,000, or both. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 11 107(b) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16 11 40.1. This Code section makes it illegal to intentionally cause a minor to be identified as the individual in an obscene depiction in such a manner that a reasonable person would conclude that the image depicted was that of such minor. A person convicted of a first offense shall be guilty of a misdemeanor, but a person convicted of second or subsequent violation will be guilty of a felony. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 11 40.1 as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 16 12 191. This Code section establishes when it is lawful to possess 20 fluid ounces or less of low THC oil, but provides that it is a misdemeanor to possess 20 fluid ounces or less of low THC oil without complying with the statute. Georgia law provides that any offense involving marijuana or narcotics requires fingerprinting. O.C.G.A. § 35 3 33. In order to promote consistency in the treatment of offenders, I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16 12 191 as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 20 2 317. This Code section provides that it shall be a misdemeanor of a high and aggravated nature to give, offer, or promise to give any money or other thing of value to a student-athlete or a member of his or her immediate family, or to enter into or solicit a transaction with a student athlete if such person has knowledge that the transaction would likely cause the athlete to lose his athletic scholarship or the ability to participate on the athletic team or at competitions. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 20 2 317 as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 36 60 25. This Code section provides that it shall be a misdemeanor for a vehicle for hire to stop or park in the loading or curbside area of any business for the purpose of soliciting a fare when such vehicle is not engaged in a prearranged round-trip or prearranged one-way fare. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40 1 192, which makes it a misdemeanor for a transportation referral service or a transportation referral service provider to fail to register with the department. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 40 1 193. This Code section requires that ride share network services register with the department, maintain a list of all drivers, ensure that all drivers possess required permits or licenses and are acting in compliance with the laws. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 40 1 194. The Code section makes it a misdemeanor for a transportation referral service or transportation referral service provider to contract with or refer carriers or drivers that are not properly registered or licensed with the state, and for a person to contract with any such transportation referrals services without the proper licensing. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 40 1-195. This Code section provides that it shall be a misdemeanor for a ride share driver to fail to display a consistent and distinctive signage or emblem that is approved by the Department of Public Safety in the driver's vehicle at all times while the driver is active on the ride share service's network and that sufficiently identifies the vehicle as being associated with the ride share service. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 40 1 196, which concerns calculating rates and fares for transportation services and providing bills to customers. A violation of the Code Section is a misdemeanor. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourteenth misdemeanor offense is O.C.G.A. § 40 5 121. This Code section makes it unlawful to drive with a suspended or revoked driver's license. As this office has previously designated offenses arising from violations of this Code section as offenses for which those charged are to be fingerprinted, I hereby designate any misdemeanor offenses arising under the amended version of O.C.G.A. § 40 5 121 as offenses for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 40 5 39, which provides that a person operating a motor vehicle for hire has a for-hire license endorsement and liability insurance, has completed a background check, and complies with all requirements in the statute. The Code section provides that any person violating the statute will be guilty of a misdemeanor. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The sixteenth misdemeanor offense is O.C.G.A. § 42 3 50. This Code section provides that it shall be a misdemeanor for an agency or community service officer to use an offender for any purpose resulting in private gain to any individual. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 42 3 50 as offenses for which those charged are to be fingerprinted.
The seventeenth misdemeanor offense is O.C.G.A. § 42 8 109. This Code section provides that it is a misdemeanor for any private corporation, enterprise, or agency contracting to provide probation services to specify particular DUI Alcohol or Drug Use Risk Reduction Programs which a probationer may attend. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 42 8 109 as offenses for which those charged are to be fingerprinted.
The eighteenth misdemeanor offense is O.C.G.A. § 3 3 23.1(d). This Code section provides that an officer may make a custodial arrest of a person violating O.C.G.A. § 3 3 23, related to furnishing alcohol to a minor, if he or she is intoxicated to the extent that he or she poses a danger to himself or herself or to the person or property of another. As this office has previously designated offenses arising from violations of this O.C.G.A. § 3 3 23 as offenses for which those charged are to be fingerprinted, I hereby designate any misdemeanor offenses arising from the O.C.G.A. § 3 3 23.1(d) amendment as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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 		Governor
Opinion
Opinion by: 		SAMUEL S. OLENS, Attorney General
You have asked for my Official Opinion regarding Executive Order 11.16.15.02, which relates to the resettlement of Syrian refugees in Georgia. In your request, you note that the executive order "prohibits state agencies from facilitating the resettlement of Syrian refugees in Georgia pending a thorough review of the federal resettlement program." You also request that I "examine the content of the Executive Order as it relates to governance of the State of Georgia."
I note first that the executive order responds to serious concerns about recent terrorist attacks linked to the ongoing conflict in Syria, concerns that legitimately extend to the current federal process for reviewing and accepting refugees from Syria into the United States and, more specifically, into the State of Georgia. I share those concerns and similarly hope that the federal government will take all necessary and appropriate steps to assure that all refugees, regardless of country of origin, be carefully scrutinized to ensure the safety of our citizens.
I also recognize your responsibility as Governor to do everything within your power to protect the health and public welfare of all Georgians, particularly to prevent violence and maintain order. See O.C.G.A. §§ 45-12-29 to 45-12-34 . Given recent actions both at home and abroad, it is vital for a governor to request, as you have done, additional information from the federal government related to the process that it uses in both the vetting of potential refugees and their placement in a state. The federal government, in turn, should provide the information to you and your counterparts in other States. Indeed, the federal agencies most directly involved with refugee resettlement, the Office of Refugee Resettlement at the Department of Health and Human Services and the State Department's Bureau of Population, Refugees, and Migration, are required by law to consult with state and local governments about the intended distribution of refugees among the states and localities before the placement of refugees in those states and localities. See 8 U.S.C. § 1522 (a)(2)(A).
The executive order essentially orders three things: (1) that all state agencies "halt any involvement in accepting refugees from Syria for resettlement in the State of Georgia until such time as the United States Department of State has re-examined the security concerns and established new processes for accepting refugees from Syria; (2) that "no agency of the State of Georgia shall accept any refugees from Syria for resettlement in this State until such time as Congress has approved of the new processes for accepting refugees from Syria"; and (3) that "the Georgia Emergency Management Agency (GEMA) shall confirm that any refugees from Syria who have been resettled in this State do not pose a public safety risk." With respect to the latter, the executive order also provides that GEMA shall prepare a report to the Governor "as soon as practicable."
Notwithstanding the significant concerns addressed in the executive order, the decision to place refugees in a particular state is a federal decision reached as a result of federal law, the Immigration and Nationality Act, as amended by the Refugee Act of 1980. See 8 U.S.C.
§§ 1157, 1521-24. The President of the United States determines the total number of refugees that will be permitted into the country each fiscal year. 8 U.S.C. § 1157 (a)(2) and (3). The State Department's Bureau of Population, Refugees, and Migration assigns admitted refugees to one of nine national resettlement agencies, and those agencies in turn decide specifically where those refugees will be placed, subject to final approval from the Bureau. Despite the apparent lack of confidence in the current federal refugee resettlement process among a majority of this country's governors - not to mention a majority of the American people if recent polls are accurate - this is clearly a problem that requires a federal solution, one that the President or, if he continues to decline, Congress should address.
As a matter of federal law, and particularly constitutional Supremacy Clause principles of preemption, the states do not have any authority to unilaterally interfere in congressionally authorized federal immigration programs. See, e.g., Arizona v. United States, 567 U.S. , , 132 S. Ct. 2492, 2498 (2012) ("The federal power to determine immigration policy is well settled.") See also Op. Tenn. Att'y Gen. 15-77 (Nov. 30, 2015) (it would be a violation of the Supremacy Clause for either the legislative or executive branch of the State of Tennessee to refuse to accept for resettlement individuals whom the federal government has processed and admitted to the United States as refugees).
In addition to the federal rules of preemption that limit state action with respect to refugees resettled in Georgia, the State has entered into a formal agreement with the federal government to operate the refugee resettlement program, which includes the provision of myriad benefits that are 100 percent federally funded. The Georgia Refugee Resettlement Program operates pursuant to a "state plan" submitted to and approved by the federal Office of Refugee Resettlement. The contents of that plan are governed by extensive federal regulations. See 45 C.F.R. § 400.5 . In particular, the plan must provide that the state will "(1) Comply with the provisions of title IV, Chapter 2, of the Act and official issuances of the Director; (2) Meet the requirements in this part; (3) Comply with all other applicable Federal statutes and regulations in effect during the time that it is receiving grant funding; and (4) Amend the plan as needed to comply with the standards, goals, and priorities established by the Director." 45 C.F.R. § 400.5(i) .
The most recent Georgia Department of Human Services Refugee Resettlement State Plan (FY2015) was approved by the federal office in January of 2015. That plan, among other things, provides the following "assurances" in section I(C):
c. The Georgia DHS assures the Office of Refugee Resettlement (ORR) that the goals and objectives of the Department's Refugee Resettlement Program comply with all other applicable Federal Statutes in effect during the time that it is receiving grant funding. ( § 400.5(i)(3)
* * * *
e. The State assures that assistance and services funded under the Plan will be provided to refugees without regard to race, religion, nationality, sex or political opinion. ( § 400.5(g))
Refugee Resettlement State Plan (FY2015) at 3. I have reviewed the pending plan for FY2016 and note that it makes the same assurances.
If the State no longer wants to function as the federally-designated refugee resettlement program, it may cease participation after giving 120 days advance notice to the Director of the Office of Refugee Resettlement. See 45 C.F.R. § 400.301(a) . Such withdrawal, however, would not relieve the State of providing benefits to refugees as required under federal law.
Essentially, and to the extent it is read most broadly, the scope of the executive order is limited by two things: (1) federal law and the Supremacy Clause and (2) the terms of its voluntary agreement with the federal government to participate in, and accept federal funding relating to, the Refugee Resettlement Program. I am unaware of any law or agreement that would permit a state to carve out refugees from particular countries from participation in the refugee resettlement program, no matter how well-intended or justified the desire to carve out such refugees might be.
Accordingly, it is my official opinion that both federal law and the State's agreement to act as the state refugee resettlement coordinator prevent the State from denying federally-funded benefits to Syrian refugees lawfully admitted into the United States.
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Opinion
Opinion by: 		Mindy Park, Assistant Attorney General
You have requested, in your letter of July 11, 2014, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2014 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 16-11-130.2 (entering a restricted area of airport possessing a weapon or long gun); O.C.G.A. § 16-11-90(b) (electronic transmission/post of video or photo depicting nudity or sexually explicit conduct without consent); O.C.G.A. § 16-8-14.1(a)(1) (refund fraud $ 500 or less); O.C.G.A. § 16-8-22(B) (cargo theft, value less than $ 1500); O.C.G.A. § 33-24-53 (healthcare owner/professional paid by attorney to solicit clients, patients, for asserting claims); O.C.G.A. § 7-1-696 (regulation of the sale/cashing of checks/money orders/drafts --violation of Title 7, Chapter 1, Article 4 or Title 7, Chapter 1, Article 4A); O.C.G.A. § 7-1-709 (regulation of the sale/cashing of checks/money orders/drafts--violation of Title 7, Chapter 1, Article 4 or Title 7, Chapter 1, Article 4A).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33 (a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 16-11-130.2 . That Code section provides that it shall be a misdemeanor to enter the restricted access area of a commercial service airport, in or beyond the airport security screening checkpoint, knowingly possessing or knowingly having under his or her control a weapon or long gun. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-130.2 as offenses for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 16-11-90(b) , which prohibits nude or sexually explicit electronic transmissions. That Code section provides that one violates it if he or she, knowing the content of a transmission or post, knowingly and without the consent of the depicted person, electronically transmits or posts or causes the electronic transmission or posting, in one or more transmissions or posts, a photograph or video which depicts nudity or sexually explicit conduct of an adult when the transmission or post is harassment or causes financial loss to the depicted person and serves no legitimate purpose to the depicted person. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-90(b) as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-8-14.1(a)(1) . However, I will address O.C.G.A. § 16-18-14.1(a), including both subsections that address refund fraud of $ 500 or less. That Code section provides it shall be unlawful for a person to give a false or fictitious name or address or to give the name or address of another person without that person's approval or permission for the purpose of obtaining a refund from a store or retail establishment for merchandise. That Code section also provides it shall be unlawful for a person to obtain a refund in the form of cash, check, credit on a credit or debit card, a merchant gift card, or credit in any other form from a store or retail establishment using a driver's license not issued to such person, a driver's license containing false information, an identification card containing false information, an altered identification card, or an identification card not issued to such person. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-18-14.1(a) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-8-22 , cargo theft of $ 1,500 or less. That Code section provides that a person commits the offense of cargo theft when he or she unlawfully takes or, being in lawful possession thereof, unlawfully appropriates, any vehicle engaged in commercial transportation of cargo or any appurtenance thereto, including, without limitation, any trailer, semitrailer, container, or other associated equipment, or the cargo being transported therein or thereon, which is the property of another with the intention of depriving such other person of the property, regardless of the manner in which the property is taken or appropriated; or any trailer, semitrailer, container, or other associated equipment, or the cargo being transported therein or thereon, which is deployed by or used by a law enforcement agency, which is the property of another with the intention of depriving such other person of the property, regardless of the manner in which the property is taken or appropriated. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-8-22 as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 33-24-53 . That Code section provides that it is unlawful for any person in an individual capacity or in a capacity as a law enforcement officer, law enforcement records staff member, wrecker services staff member, emergency staff member, physician, hospital employee, or attorney to solicit, release, or sell any information relating to the parties of a motor vehicle collision for personal financial gain. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 33-24-53 as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense you list is O.C.G.A. § 7-1-696 , violation of regulations for the sale of payment instruments. That Code section sets penalties for violation of Article 4 of Title 7, Chapter 1. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 7-1-709 , violation of regulations for the cashing of payment instruments. That Code section sets penalties for violation of Article 4A of Title 7, Chapter 1. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Opinion by: 		DENNIS R. DUNN, Deputy Attorney General
You have requested my opinion as to the standards that would be applicable in evaluating the propriety of payroll deduction programs established by local political subdivisions within the State to permit the purchase by public employees of a variety of items, which might include personal electronics, furniture or educational classes. 1 It is my unofficial opinion that such payroll deductions may be permissible provided that there is statutory authority to do so and that the programs are not unconstitutional gratuities.
As recognized in your letter, general state law provides a number of instances permitting the use of payroll deductions for state employees. These include, for example, payroll deductions for the purchase of United States savings bonds (O.C.G.A. § 45-7-50), optional life insurance programs established by individual agencies (O.C.G.A. § 45-7-51), payments to department or agency credit unions (O.C.G.A. § 45-7-52), parking and van pool fees (O.C.G.A. § 45-7-53), voluntary contributions to "not for profit organizations, associations, or corporations providing tangible services and benefits to state government or its employees" (O.C.G.A. § 45-7-54) 2 , transit passes and fare media (O.C.G.A. § 45-7-55), personal computing and computer related equipment through programs facilitated by the Georgia Technology Authority (GTA) (O.C.G.A. § 45-7-56), savings trust accounts as defined under the Georgia Higher Education Savings Plan 3 , retirement contributions (O.C.G.A. § 47-6-60), contributions to deferred compensation plans (O.C.G.A. § 45-18-36), payments for flexible employee benefit plans (O.C.G.A. § 45-18-53), and contributions to defined compensation plans (O.C.G.A. § 47-22-8).
While most of these authorized programs are directed towards payroll deductions only for state employees, there are some exceptions. Municipalities, counties and other political subdivisions are permitted to establish payroll deduction plans for the purchase of savings bonds under O.C.G.A. § 45-7-50. Additionally, payroll deductions for purchasing personal computing and computer related equipment facilitated through the GTA are also authorized for "local units of administration" within the State, meaning "any county or independent board of education." O.C.G.A. § 45-7-56(a) and (c). "Instrumentalities of the state" are authorized to establish deduction programs for Higher Education Savings Plans. O.C.G.A. § 45-7-57(a). The Firefighters' Pension Fund and local school systems are authorized to provide for deductions to purchase insurance under flexible employee benefit plans. O.C.G.A. § 45-18-53(a). Local political subdivisions such as cities or counties are permitted to participate in deferred compensation plans administered by the state Employees' Retirement System, including paying for the cost of any employee payroll deduction plans. O.C.G.A. § 45-18-35.
Each of the authorizing statutes generally establishes criteria outlining how the payroll deduction programs must operate, including defining the employees who may be authorized to participate and the threshold levels of employee participation which may be required. While the various statutes may have differing specific criteria under which they operate, they also have a number of similarities, such as requiring written authorizations from the participating employees and the agencies involved. Any liability on the part of the deducting agency or department regarding the deduction program is generally disclaimed and, for contributions by state employees to certain nonprofit organizations which are "providing tangible services and benefits to state government or its employees," pursuant to O.C.G.A. § 45-7-54(f) the deducting agency must collect an administration fee from the deductions, not to exceed one percent (1%) of the total deduction collected.
This office has also repeatedly acknowledged all such payroll deduction plans must be authorized by statute and the deduction cannot be a gratuity in violation of the state constitution. See 1996 Op. Att'y Gen. U96-11, citing Ga. Const. Art. III, Sec. VI, Para. VI; 1982 Op. Att'y Gen. 82-79 (deductions for voluntary charitable contributions permitted); 1976 Op. Att'y Gen. 76-119 (deductions for union dues not authorized); 1976 Op. Att'y Gen. 76-114 (deductions for parking fees not authorized); 1974 Op. Att'y Gen. U74-62 (deductions for charitable organizations not authorized.) As held by the Supreme Court of Georgia:
The Georgia Constitution prohibits the General Assembly from granting any donation or gratuity. This court has adopted the ordinary definition of "gratuity" as "something given freely or without recompense; a gift." Thus, there is no gratuity when the state receives substantial benefits in exchange for the use of public property.
Garden Club of Georgia, Inc. v. Shackelford, 266 Ga. 64 (1995) (footnotes omitted) (emphasis added); 1996 Op. Att'y Gen. U96-11 n.1. In interpreting what a "substantial benefit" may be, this office has previously concluded that where there are tangible services and benefits to the state or its employees as shown through the meeting of statutory standards and the payment of an administration fee, then a payroll deduction program is clearly not a gratuity. See 1996 Op. Att'y Gen. U96-11; 1982 Op. Att'y Gen. 82-79. See also Garden Club of Georgia v. Shackelford, 272 Ga. 653, 654 n.4 (2002); Smith v. Bd. of Comm'rs of Rds. & Revenues, 244 Ga. 133, 140-41 (1979).
These same standards would apply to payroll deduction plans implemented by local political subdivisions. A city, county, school district or other political subdivision may only act in accordance with the powers provided to it through the state constitution or by statute. See, e.g., Bd. of Comm'rs v. Callan, 290 Ga. 327, 328-29 (2012) (counties and their officers may act only in accordance with an express grant of power or one necessarily implied by an express power), citing Channell v. Houston, 287 Ga. 682, 683 (2010); Krieger v. Bd. of Comm'rs, 269 Ga. 678, 679 (1998); Stephenson v. Bd. of Comm'rs, 261 Ga. 399, 400 (1991). Therefore, there must be a specific grant of authority to local governments to permit such programs.
Furthermore, the constitutional restriction against the granting of gratuities applies to local political subdivisions. See Smith v. Bd. of Comm'rs, 244 Ga. at 140-41; Swannberger v. Tybee Island, 271 Ga. 23, 26 (1999); Kennedy v. State, 205 Ga. App. 152, 153 (1992); 2004 Op. Att'y Gen. 2004-3 (acknowledging the application of the Garden Club standard to cities and counties); 2002 Op. Att'y Gen. U2002-8 (hospital authorities subject to the gratuities prohibition); 1998 Op. Att'y Gen. 98-10 (county development authority subject to the gratuities clause); 1998 Op. Att'y Gen. U98-14 (school system suggestion program was not an unconstitutional gratuity); 1995 Op. Att'y Gen. U95-12 (city and county recreation department subject to the gratuities clause); 1986 Op. Att'y Gen. 86-28 (county development authority subject to the prohibition against gratuities). This means that any local payroll deduction program would also need to provide a tangible service or substantial benefit to the political subdivision.
It also appears that the authority to implement such a plan for a local political subdivision would need to come from the General Assembly itself through the enactment of general laws. As noted above, the legislature has already enacted a number of specific authorizing provisions for payroll deduction plans, only some of which apply to differing types of local political subdivisions.
Pursuant to the principle of statutory construction, "Expressum facit cessare tacitum" (if some things are expressly mentioned, the inference is stronger that those omitted were intended to be excluded) and its companion, the venerable principle, "Expressio unius est exclusio alterius" ("The express mention of one thing implies the exclusion of another"), the list of actions [in a statute] is presumed to exclude actions not specifically listed . . . and the omission of [a provision] is regarded by the courts as deliberate.
Alexander Properties Group v. Doe, 280 Ga. 306, 309 (2006) (internal citations omitted); 2010 Op. Att'y Gen. 2010-3. Applying these principles, it appears the General Assembly, by acting in this area through various general statutory provisions, intended to permit local governments to utilize payroll deduction plans only in limited circumstances as outlined in those kinds of general laws.
Finally, there is no general law authorizing local governments to undertake payroll deduction programs either through the passage of local law or through local ordinances. See Ga. Const. Art. III, Sec. VI, Para. IV(a) ("Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws."), Franklin County v. Fieldale Farms Corp., 270 Ga. 272, 274 (1998); 2014 Op. Att'y Gen. 2014-1. See also Callan, 290 Ga. at 328-29, citing Ga. Const. Art. IX, Sec. II, Para. I(a) ("The governing authority of each county shall have legislative power to adopt clearly reasonable ordinances, resolutions, or regulations relating to its property, affairs, and local government for which no provision has been made by general law and which is not inconsistent with this Constitution or any local law applicable thereto.") Absent authority to engage in such programs through the enactment of local laws, then it seems the most appropriate method for their implementation would be through the passage of general laws.
Therefore, it is my unofficial opinion that generally payroll deductions programs instituted by local political subdivisions may be permissible provided that there is statutory authority to do so and that the programs are not unconstitutional gratuities.
Footnotes
Footnotes

1 	 There is no specific proposal or program described in your request. This opinion makes no determination regarding whether any current or future payroll deduction programs meet these standards.

2 	 Specifically, O.C.G.A. § 45-7-54(a) provides, "Where 2,500 or more full-time employees of the state request payroll deduction services to any not for profit organization, association, or corporation having among its objectives educational, legislative, or professional development activities related to promoting and enhancing the efficiency, productivity, and welfare of state government services or of state government employees, then the state shall provide such deductions as an additional employment benefit to its employees."

3 	 See O.C.G.A. §§ 20-3-630 through 20-3-642.
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You have asked whether there is any constitutional or statutory impediment to a member of the General Assembly serving as a municipal court judge. For the reasons explained below, it is my opinion that a legislator may not simultaneously serve in the General Assembly and as a municipal court judge.
Municipal Courts
Under the Georgia Constitution, the judicial power of the state is vested in its magistrate, probate, juvenile, state, and superior courts, as well as in the appellate courts. Ga. Const. Art. VI, Sec. I, Para. 1. As a part of that same constitutional provision, the General Assembly is given the authority to establish municipal courts which have jurisdiction over ordinance violations and "such other jurisdiction as provided by law." Id. Therefore, the scope of a municipal court's jurisdiction and its structure are defined within a city's charter as well as through general state law because municipal courts may be granted the authority "by law" to try state offenses. Id.
The General Assembly has exercised this authority through the passage of a number of general law provisions establishing municipal courts and their jurisdiction. O.C.G.A. §§ 36-32-1 through 36-32-13 . The law permits each city, unless otherwise altered by local law, "to establish and maintain a municipal court having jurisdiction over the violation of municipal ordinances and over such other matters as are by general law made subject to the jurisdiction of the municipal courts." O.C.G.A. § 36-32-1(a) . Recognizing that such local courts have been called by a variety of names in Georgia law, the General Assembly further provided:
Any reference in this Code or in any local law to a corporate court, police court, recorder's court, mayor's court, or any such court known by any other name which has jurisdiction over the violation of municipal offenses shall be deemed to mean a municipal court.
Id. The use of those names for the various courts was stricken from all general and local laws and in their place the terms "municipal court" or "municipal courts" was to be substituted. Id. The local law creating a city may also permit the local governing authority to appoint municipal judges. O.C.G.A. §§ 36-32-1(d) , 36-32-2(a) . As of June 30, 2011, such appointed judges must be licensed to practice law in Georgia and be active members in good standing with the State Bar. O.C.G.A. § 36-32-1.1 . 1
Municipal courts are, by general law, given the same power and authority as magistrates in relation to criminal cases, which includes (1) the issuance of arrest and search warrants, (2) the trial of ordinance violations, (3) the granting of bail unless that power is exclusively reserved to another court, and (4) the trial and sentencing of matters involved with the issuing of bad checks. See O.C.G.A. §§ 36-32-3 , 15-10-2 . In addition to this, municipal courts are given the authority to try and dispose of cases involving possession of one ounce or less of marijuana, transactions in drug object cases as identified under O.C.G.A. § 16-13-32 , misdemeanor offenses of operating or authorizing the operation of a vehicle without proper insurance or the operation of a motor vehicle without a certificate of emission inspection, misdemeanor theft by shoplifting, and furnishing alcoholic beverages to or possession of alcoholic beverages by persons under 21 years of age. O.C.G.A. §§ 36-32-6 , 36-32-6.1 , 36-32-7 , 36-32-8 , 36-32-9 , and 36-32-10 . See also 2005 Op. Att'y Gen. 2005-4 (a municipal court has broad enforcement powers in relation to enforcing the state's "traffic laws").
Where there is no state court in the county with jurisdiction to try and dispose of criminal trespass cases, municipal courts may do so for offenses occurring within the city limits. O.C.G.A. § 36-32-10.1(a) . In handling each of these matters, a municipal court is limited in its sentencing to any specific provisions contained in the city charter. Otherwise "[e]ach municipal court of this state . . . shall be authorized to impose any punishment up to the maximums specified by general law, including the maximums specified in" the laws dealing with Municipal Home Rule powers which includes the ordering of confinement for up to 6 months or the imposition of a $ 1,000 fine. O.C.G.A. §§ 36-32-1(c) , 36-35-6(a)(2)(B) and 36-35-6(a)(2)(B) . See also 1999 Op. Att'y Gen. U99-11 (general state law regarding the home rule powers of cities limits the penalties that may be imposed by a municipal court).
The General Assembly
I have previously noted in relation to another question regarding a member of the General Assembly serving in a county position that:
The legislative power of the State is vested in the General Assembly. Ga. Const. Art. III, Sec. I, Para. I. The General Assembly comprises two chambers, the House of Representatives and the Senate. Ga. Const. Art. III, Sec. II, Para. I. The members of each of these chambers are elected from individual districts. Id. The legislature is authorized to make all laws of the state, consistent with the provisions of the Constitution. Ga. Const. Art. III, Sec. VI . . . .
There are specific qualifications for a person to serve in the General Assembly, including the provision that "[n]o person holding any civil appointment or office having any emolument annexed thereto under the United States, this state, or any other state shall have a seat in either house." Ga. Const. Art. III, Sec. II, Para. IV (b). An emolument of office is "[a]ny advantage, profit, or gain received as a result of one's employment or holding of office." Black's Law Dictionary 563 (8th ed. 2004). Emoluments may include retirement benefits and even the accrual of annual and sick leave credits to be used in relation to calculating retirement benefits. Amerson v. Bd. of Trustees of the Ret. Sys. of Georgia, 257 Ga. 579, 581 (1987).
2009 Op. Att'y Gen. U2009-2 (footnote omitted). 2 The law also provides that "[n]o elected county or municipal official shall be eligible to serve as a member of the General Assembly." O.C.G.A. § 28-1-13 (emphasis added). However, there is no prohibition on appointed local government officials serving in the legislature. 3 Cf. 1997 Op. Att'y Gen. U97-11 (legislator may serve on a local city-county planning commission); 1991 Op. Att'y Gen U91-4 and 1984 Op. Att'y Gen. U84-34 (legislator may serve as a city or county attorney) 4.
Separation of Powers
In the same 2009 opinion noted above, I addressed the State's doctrine of the "separation of powers" of the three branches of government, stating:
The Constitution of Georgia provides that
[t]he legislative, judicial, and executive powers shall forever remain separate and distinct; and no person discharging the duties of one shall at the same time exercise the functions of either of the others except as herein provided.
Ga. Const. Art. I, Sec. II, Para. III. "This provision distinguishes our state Constitution from the federal Constitution, which has no express provision 'prohibit[ing] the officials of one branch of government from exercising the functions of the other branches.'" Sentence Review Panel v. Moseley, 284 Ga. 128, 129 (2008).
In addressing the application of the separation of powers doctrine, it is evident that under the plain language of the Constitution any analysis of whether the doctrine has been violated must look both at the legal designation of the branch of government to which a particular position is assigned as a matter of law and at the underlying duties and responsibilities that are being performed.
2009 Op. Att'y Gen. U2009-2. As noted below, these principles have been applied in analyzing questions regarding the State's "separation of powers" doctrine, even where one of the offices involved may ostensibly be considered a local, not state, office.
This office has previously opined that a member of the General Assembly may not serve as a judge pro tem of the Recorder's Court of Chatham County because that office had been given the "authority to adjudicate state offenses," such as accepting "guilty and nolo contendere pleas in cases involving misdemeanor offenses against the laws of the state," and was therefore an office that "would appear to be an office in which state judicial powers are discharged." 1983 Op. Att'y Gen. U83-58. The Attorney General concluded there that such service in both the General Assembly and as a judge exercising this kind of state judicial authority was a violation of the "separation of powers" provision of the State's Constitution. Id.
As noted above, "recorder's courts" are now "municipal courts." O.C.G.A. § 36-32-1(a) . Under general state law, municipal courts have been authorized to exercise state judicial powers in relation to a wide variety of criminal laws (e.g., O.C.G.A. §§ 16-13-30 , 16-13-32 , 40-6-10 , 12-9-55 , 16-8-14 , 3-3-23 , 16-7-21 , 32-6-51 , 40-6-248.1 ) and to impose penalties and fines for those offenses. See O.C.G.A. §§ 36-32-1 , 36-32-3 , 36-32-4 , 36-32-5 , 36-32-6 , 36-32-6.1 , 36-32-7 , 36-32-8 , 36-32-9 , 36-32-10 , 36-32-10.1 , 36-32-10.2 , 36-32-10.3 . Such courts are "adjudicating state offenses" and discharging "state judicial powers." Therefore, notwithstanding that the office is a local office, the exercise of those powers is still a state law function and it would be a violation of the "separation of powers" doctrine for that to be undertaken by a member of the General Assembly.
This conclusion is consistent with decisions of the Georgia Supreme Court and Court of Appeals. In Brown v. Scott, 266 Ga. 44 (1995), the court held that a juvenile intake officer was performing state judicial functions. Given that, a county police officer, who was exercising executive powers, could not also act as an intake officer because that violated the constitutional separation of powers requirement. Scott at 46. The court concluded that "one cannot exercise both executive and judicial functions," citing Vaughn v. State, 160 Ga. App. 283 (1981) 5, and Hawkins v. State, 130 Ga. App. 426 (1973) 6, in explaining its holding.
Defendants assert that the separation of powers doctrine set forth in our Constitution cannot be applied in this case because they are not officers of the State. This assertion misses the mark. Defendants have assumed the duties and obligations of State officers. They are officers of the State. As the Court of Appeals noted in Hawkins v. State [130 Ga. App. at 428]: "While separation of powers may not always obtain within a political subdivision such as a municipality [Cit.], we are dealing here not with municipal but with state judicial functions." Thus, the separation of powers doctrine is applicable.
Scott, 266 Ga. at 46.
This explanation by the court distinguishes the taking of an action based upon the exercise of state judicial authority from an action which involves only a decision or action based solely upon authority provided for under a city's charter. For example, in Ward v. City of Cairo, 276 Ga. 391 (2003), a municipal court judge challenged the city's oversight of his handling of a private probation contract, claiming that it violated the "separation of powers" doctrine by permitting the city's executive and legislative branches to interfere in the municipal court's judicial functions. Ward at 391-92. In rejecting this claim, the court explained that the situation in Ward dealt only with the exercise of municipal, not state, powers. Id. This was contrasted with Brown v. Scott, which did implicate the constitutional "separation of powers" doctrine, because the issue there "'[related] to State legislative, judicial and executive powers, and has no relation to municipal offices, created by the legislature in the discharge of strictly municipal functions.' [quoting Ford v. Mayor and Council of Brunswick, 134 Ga. 820, 821 (1910).] " Ward at 392-93, quoting Building Auth. of Fulton County v. State, 253 Ga. 242, 247 (1984). See also Tendler v. Thompson, 256 Ga. 633, 634 (1987) (Act requiring disclosure by county commissioners of personal interests in a zoning matter did not violate the separation of powers doctrine.); 1983 Op. Att'y Gen. U83-55 (a city councilman may also serve as a magistrate).
Conclusion
Therefore, while the "separation of powers" doctrine does not apply where the issues relate solely to municipal officials utilizing municipal powers, it does apply where it concerns a municipal court judge exercising state judicial powers. Because of that, the exercise of those state judicial powers by a legislator would be a violation of the constitutional prohibition against a member of one branch exercising the powers of another branch of government. Therefore, it is my opinion that a member of the Georgia General Assembly may not serve as a municipal court judge.
Footnotes
Footnotes

1 	 Judges serving prior to that date are not required to meet those qualifications, provided that the judge meets the training requirements set out in the law. O.C.G.A. §§ 36-32-1.1 , 36-32-27 .

2 	 As in the 2009 opinion, there is no indication in your current inquiry that this provision is applicable or whether there are any emoluments attached to this office that may be implicated in relation to Ga. Const. Art. III, Sec. II, Para. IV (b). If this was an issue "that question could be raised and decided by either chamber of the General Assembly, both of which are empowered to be the 'judge of the election, returns and qualifications of its members.' Ga. Const. Art. III, Sec. IV, Para. VII; 1975 Op. Att'y Gen. 75-109 (House of Representatives may determine whether one of its members who was a federal civil servant was qualified to serve)." See 2009 Op. Att'y Gen. U2009-2, n.3.

3 	 "Pursuant to the principle of statutory construction, 'Expressum facit cessare tacitum' (if some things are expressly mentioned, the inference is stronger that those omitted were intended to be excluded) and its companion, the venerable principle, 'Expressio unius est exclusio alterius' ('The express mention of one thing implies the exclusion of another'), the list of actions in [a statute] is presumed to exclude actions not specifically listed . . . , and the omission of [additional actions] from [the statute] is regarded by the courts as deliberate." 2010 Op. Att'y Gen. U2010-3.

4 	 The 1991 opinion correctly reiterated that there is no per se conflict in a member of the General Assembly simultaneously serving as a city attorney. See 1984 Op. Att'y Gen. U84-34. However, the opinion also concluded that there was no conflict thereafter if the legislator, in his capacity as city attorney, also served as the solicitor and prosecutor of the municipal court. The critical question here is whether the solicitor of the municipal court prosecutes violations of state law, as opposed to violations of municipal ordinances only. If the former, as explained in this opinion, then the exercise of state judicial powers by a member of the legislative branch does create an impermissible conflict. This is true regardless of whether those powers are exercised in the role of a judge or as a prosecutor. Therefore, to the extent that 1991 Op. Att'y Gen. U91-4 concludes otherwise, that portion of the opinion is withdrawn and the opinion itself is modified in accordance with the law as outlined herein.

5 	 In Vaughn, a justice of the peace (who would now be considered a municipal judge) also served as a deputy sheriff when he issued a search warrant. Vaughn, 160 Ga. App. at 283-84. In addition to concluding he was not a neutral and detached magistrate, the Court of Appeals found a violation of the "separation of powers" doctrine because he was exercising both executive and judicial functions at the time of the issuance of the warrant. Id. at 284. See also Buttrum v. Black, 721 F. Supp. 1268, 1295-96 (N.D. Ga. 1989), aff'd, 908 F.2d 695 (11th Cir.), cert. denied, 459 U.S. 1156 (1990) (A justice of the peace cannot be a neutral and detached magistrate if he is also serving in an executive position as a deputy sheriff.)

6 	 In Hawkins, a justice of the peace and magistrate issuing a search warrant was also a lieutenant in the local county police force. Hawkins, 130 Ga. App. at 427. In concluding he was not a neutral and detached magistrate, the Court of Appeals also held that this violated the "separation of powers" doctrine because the magistrate was engaging in a state, not municipal, judicial function and, therefore, exercising both executive and judicial functions simultaneously. Id. at 428.
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You have requested my opinion on the proper procedure for filling a temporary vacancy on the Harris County commission should you suspend a member of the commission pursuant to O.C.G.A. § 45-5-6 . Because the local laws governing the operation of the commission do not have a provision for the filling of such a temporary vacancy created by a suspension, then, pursuant to O.C.G.A. § 45-5-6(d)(1) , only you as the Governor have the authority to appoint the temporary replacement commissioner.
General State Law
Georgia law provides under O.C.G.A. § 45-5-6 that, upon the felony indictment of a covered official, either the prosecuting district attorney or the Attorney General shall transmit a certified copy of the indictment to the Governor. After waiting 14 days from when the indictment is received, during which time the indicted officer may request in writing that the Governor suspend him from office, the Governor must then appoint a review commission consisting of the Attorney General and two public officials who then have 14 days in which to submit a written report to the Governor indicating whether the indictment "relates to and adversely affects the administration of the office of the indicted public official and that the rights and interests of the public are adversely affected thereby." O.C.G.A. § 45-5-6(b) , (c), and (e). 1 If the review commission makes such a finding, then it must recommend to the Governor that the official be suspended from office. Id. If the review commission makes a recommendation for suspension, then the Governor may accept that recommendation after reviewing the commission's record and report. Id.
The Governor may order such a suspension immediately and it remains in effect until the criminal case is finally disposed of or the officer's term of office ends, whichever comes first. Id. The suspension is "with pay" and is otherwise only temporary and can be ended by the prosecutor dropping the charges in the case, by the official being acquitted, or if the conviction is reversed on appeal. Id.; 1991 Op. Att'y Gen. 91-14. If any of those circumstances occurs, then the official is immediately reinstated to his office. Additionally, the officer must be tried at the next regular or special term of court or the suspension is also automatically lifted, unless the delay in the trial is caused by the official requesting a continuance of his case. O.C.G.A. § 45-5-6(i) . The suspended officer may also petition the Governor to review the suspension through the reappointment of the review commission and, if the review commission recommends reinstatement, then the law provides the reinstatement occurs immediately. O.C.G.A. § 45-5-6(f) .
In the meantime, a temporary replacement may be appointed to fill the suspended official's office. O.C.G.A. § 45-5-6(d)(1) . This appointment is made as authorized by general or local law, ordinance, or resolution providing for the filling of a temporary vacancy or, if there is no such authority, by appointment by the Governor. Id. That person serves for the balance of the suspension, which is until either the charges are finally disposed of or the suspended official's term of office ends. Id. There is no general state law that provides a mechanism for the appointment of a temporary replacement for a member of a county commission where he has been temporarily suspended pursuant to these statutes. See, e.g., O.C.G.A. § 36-5-21 (provisions for filling permanent vacancies in county commissions or other governing authorities.)
If the official is ultimately convicted of any felony, regardless of whether the official was previously suspended, the official is then immediately suspended by operation of law and without any further action by the Governor. O.C.G.A. § 45-5-6.1(b) . This suspension is "without pay," but if the conviction should later be reversed, then the official would be entitled to any compensation that had been withheld. O.C.G.A. §§ 45-5-6(c) , 45-5-6.1(b) . If so suspended, then a temporary appointment of a replacement is made to the office in the same manner as described above. O.C.G.A. § 45-5-6(c)(1) .
In any case, once a felony conviction is final by virtue of all direct appeals having been completed and the conviction upheld, then the officer is removed permanently from office by operation of law. O.C.G.A. § 45-5-6.1(c)(2) ; see also O.C.G.A. § 45-5-6(d)(2) . The vacancy in the office may then be filled in the manner provided by law. O.C.G.A. § 45-5-6.1(c)(2) .
The existence of a "permanent vacancy" as defined under general state law should not be confused with the creation of a "temporary vacancy" as described in O.C.G.A. § 45-5-6(d)(1) . 2 As is made clear throughout O.C.G.A. § 45-5-6 , the "temporary vacancy" is, by definition, really created only by the suspension of an elected member of a governing authority. The suspended officer continues to be the incumbent office holder, continues to receive his salary, and may in fact be returned to active service in his office by any number of actions, including reinstatement by the Governor, failure to be tried within the statutory time limits, acquittal at trial, or reversal of any conviction on appeal. O.C.G.A. § 45-5-6(c) , (f), and (i). The office of the suspended official is not "vacant" as otherwise defined under Georgia law and the provisions for filling an actual vacancy are not implicated.
Harris County
On May 12, 2014, a member of the Harris County commission was indicted in the Superior Court of Harris County on three counts of bribery and three counts of a violation of the oath of office by a public officer. The indictment was transmitted to and then received in the Office of the Governor on May 15. Pursuant to O.C.G.A. § 45-5-6(b) , on June 16 the Governor appointed a review commission consisting of the Attorney General and county commissioners from Bleckley and Lumpkin Counties "to determine whether the indictment relates to and adversely affects the administration of the office of" the Harris County commissioner and whether the "rights and interests of the public are adversely affected thereby." O.C.G.A. § 45-5-6(c) . The review commission subsequently met and then transmitted its confidential recommendation to the Governor.
The General Assembly has enacted a number of provisions creating and governing the Harris County commission. See 2012 Ga. Laws 3677 (local redistricting), 2002 Ga. Laws 3888 (local redistricting), 1994 Ga. Laws 3682 (local redistricting), 1993 Ga. Laws 3682(local redistricting) , 1993 Ga. Laws 3552 (local redistricting), 1988 Ga. Laws 3567 (compensation), 1984 Ga. Laws 3534 (local redistricting and charter amendments), 1972 Ga. Laws 3468 (amendment to the number of commissioners), 1951 Ga. Laws 2453 (charter amendments), 1894 Ga. Laws 205 (compensation), 1869 Ga. Laws 170 (charter enactment.) However, none of these enactments deals with the appointment of a temporary replacement of a commissioner suspended through the process outlined in O.C.G.A. § 45-5-6 .
Section 3 of the county's charter, as amended in 1984, does contain provisions for the filling of permanent vacancies on the commission. It states:
In the event of a vacancy in the office of a member of the board whose unexpired term exceeds 180 days, it shall be the duty of the judge of the Probate Court of Harris County to call a special election for the filling of such vacancy, which election shall be governed by the provisions of the "Georgia Election Code" relative to special elections for the filling of vacancies. The special election shall be conducted within 60 days of the date of the occurrence of the vacancy. In the event the unexpired term does not exceed 180 days, it shall be the duty of the remaining members of the board to fill the vacancy by appointment. All persons elected or appointed to fill vacancies pursuant to the provisions of this section shall serve for the remainder of the unexpired term of any such office and until their successors are elected and qualified.
1984 Ga. Laws 3534, 3539, § 3. It is clear that this portion of the local laws is applicable only to permanent vacancies of the type contemplated in O.C.G.A. § 45-5-1 , and not to a temporary replacement for a person who is suspended under O.C.G.A. § 45-5-6 .
The local law describes the selection of a person to serve the balance of an unexpired term, but as noted above the duration of a suspension under O.C.G.A. § 45-5-6 is indeterminate. By the very terms of O.C.G.A. § 45-5-6 , the suspended official's office is not in fact "vacant" under the law. The incumbent still holds that office. The Governor's suspension may be ended prior to the expiration of a term of office by any number of events such as the dropping of the criminal charges, acquittal at trial, reversal by an appellate court, or even just the passage of the prescribed period of time in which the trial must be held. O.C.G.A. § 45-5-6(c) . Because the suspension is not for the "balance of the unexpired term," then the 1984 provisions of the local law to that effect are not applicable to the process mandated under O.C.G.A. § 45-5-6 .
If the local law were applied in this situation so as to elect a "temporary" replacement for the suspended officer, then under the local law that person would be elected for the balance of the unexpired term and could not be removed from office if one of the conditions described in O.C.G.A. § 45-5-6(c) were to occur. There are restrictions in the law regarding cutting short an elected official's term of office. Under O.C.G.A. § 1-3-11 , "[n]o office to which a person has been elected shall be abolished nor the term of the office shortened or lengthened by local or special Act during the term for which such person was elected unless the same shall be approved by the people of the jurisdiction affected in a referendum on the question." Otherwise there are limited statutory circumstances under which an elected official may be removed from office prior to the expiration of a term. See, e.g., Ga. Const. Art. II, Sec. II, Para. IV and O.C.G.A. § 21-4-1 through 21-4-21 (Recall); Ga. Const. Art. II, Sec. III and O.C.G.A. §§ 45-5-6 , 45-5-6.1 (Removal for felony conviction.) There is no indication that the Harris County local law would supersede any of these provisions to permit the removal of a person elected as a "temporary" replacement for a suspended official.
In interpreting the meaning of both the local law and O.C.G.A. § 45-5-6 in this situation:
The cardinal rule of statutory interpretation is to ascertain the intent of the General Assembly, giving words their ordinary signification unless they are words of art or words connected with a particular trade or subject matter. O.C.G.A. § 1-3-1 . It is also fundamental that the duties and powers of public officers and agencies are limited to those defined by law. O.C.G.A. § 45-6-5 ; Bentley v. State Bd. of Medical Examiners, 152 Ga. 836 (1922).
1999 Op. Att'y Gen. U99-9, quoting 1997 Op. Att'y Gen. U97-21, p. 168 (emphasis added). "'It is an elementary rule of statutory construction that a statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject-matter . . . are construed together and harmonized wherever possible so as to ascertain the legislative intendment and give effect thereto.' Ryan v. Commissioners of Chatham County et al., 203 Ga. 730, 731-732 (1948). " 1990 Op. Att'y Gen. 90-13. "A statute which specifically relates to the very conduct in question . . . controls over more generalized legislation, such as we have in this case of broad legislation about nonprofit corporations in general . . . . See Georgia Mental Health Institute v. Brady, 262 Ga. 591, 592 (1993). " 1995 Op. Att'y Gen. 95-36. "All valid statutes should be reconciled and implemented consistently whenever possible. However, in the event of conflicting provisions, the statute later in time would govern as the last expression of the General Assembly's intent. Foster v. Brown, 199 Ga. 444, 451 (1945); Carroll & Co. v. Langford Construction Co., 182 Ga. App. 258, 260 (1987). " 1990 Op. Att'y Gen. 90-17. Finally:
Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws.
Franklin County v. Fieldale Farms Corp., 270 Ga. 272, 275 (1998); accord, Bd. of Comm'rs v. Callan, 290 Ga. 327, 332-33(2012).
Applying the specific words of the statutes involved in the context of the other appropriate laws as noted above, and determining the intent of the General Assembly in these circumstances, it is my official opinion that the Harris County local law does not have a provision for the appointment or replacement of a county commissioner who has been suspended by the Governor pursuant to O.C.G.A. § 45-5-6 . Therefore, the authority to appoint a temporary replacement commissioner during the pendency of the suspension rests with the Governor.
Footnotes
Footnotes

1 	 In the event the indictment is brought by the Attorney General, a retired appellate judge is to be appointed in lieu of the Attorney General. O.C.G.A. § 45-5-6(b) .

2 	 Under Georgia law, an office becomes permanently vacant: "(1) By the death of the incumbent; (2) By resignation, when accepted; (3) By decision of a competent tribunal declaring the office vacant; (4) By voluntary act or misfortune of the incumbent whereby he is placed in any of the specified conditions of ineligibility to office; (5) By the incumbent ceasing to be a resident of the state or of the county, circuit, or district for which he was elected; (6) By failing to apply for and obtain commissions or certificates or by failing to qualify or give bond, or both, within the time prescribed by the laws and Constitution of Georgia; or (7) By abandoning the office or ceasing to perform its duties, or both." O.C.G.A. § 45-5-1(a) . The occurrence of each of these events creates by operation of law a permanent vacancy where the office holder finally and irrevocably leaves office. That determination is made by the officer or body authorized to fill the vacancy, recognizing that there is no longer an incumbent for that office, and the office is to be filled in accordance with the applicable law. O.C.G.A. § 45-5-1(b) .
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As the City Attorney for the City of Roswell, you have asked for this office's opinion about the scope of authority that the Roswell Historic Preservation Commission (hereinafter "HPC") has to regulate the "alteration in exterior paint color of a building within [Roswell's] historic district." 1 As legal counsel for the City, you have already opined to the City Administrator that "state law prohibits the HPC from regulating color within the historic district." Memorandum from David Davidson and Bob Hulsey to Kay Love (July 19, 2013). After reviewing the statutory basis for the creation of such a commission, I agree with your legal conclusion.
I. Statutory Background
A. The National Historic Preservation Act
The National Historic Preservation Act of 1966 (16 U.S.C. § 470, hereinafter "the National Act") was enacted based, in part, on Congress' declarations that "historic properties significant to the Nation's heritage are being lost or substantially altered, often inadvertently, with increasing frequency," and that "the preservation of this irreplaceable heritage is in the public interest so that its vital legacy of cultural, educational, aesthetic, inspirational, economic, and energy benefits will be maintained and enriched for future generations of Americans." 16 U.S.C. § 470 (b)(3) and (4). In order to encourage the preservation of historic properties, the National Act established a policy and program to "assist State and local governments . . . to expand and accelerate their historic preservation programs and activities." 16 U.S.C. § 470-1 (6).
To accomplish this, the National Act provides for the approval of State Historic Preservation Programs. 16 U.S.C. § 470a (b). Approval under the National Act gives states access to federal aid in the form of grants and other assistance from the U.S. Department of the Interior for the purpose of maintaining historic preservation programs. Similarly, the National Act authorizes the State Historic Preservation Officer to certify "local governments to carry out the purposes of [the National Act]." 16 U.S.C. § 470a (c)(1).
B. Georgia's Historic Preservation Statutes
In 1980 Georgia enacted its own Historic Preservation Act ("the State Act"). 1980 Ga. Laws 1723. The State Act authorizes Georgia's counties and municipalities to enact "ordinances providing for the protection, enhancement, perpetuation, and use of places, districts, sites, buildings, structures, and works of art having a special historical, cultural, or aesthetic interest or value." Id. at 1724-25. The State Act, codified at O.C.G.A. §§ 44-10-1 through -31 (2002 and Supp. 2013), requires a local government desiring to enact an ordinance providing for the protection of historic properties or districts to establish a historic preservation commission. O.C.G.A. § 44-10-24 . For a local government to become certified under the National Act, it must obtain certification from the Georgia Department of Natural Resources' Division of Historic Preservation ("the Division"). 16 U.S.C. § 470a (c)(1).
The Division has developed an application procedures manual entitled "Georgia Certified Local Government Program: Application and Procedures," and a "Checklist for the Review of Local Historic Preservation Ordinances." The Procedures Manual identifies the two primary requirements for a local government to become certified: the appointment of a qualified historic preservation commission, and the enactment of a historic preservation ordinance. (Manual at 6.) The ordinances adopted by the local government are to be consistent with the State Act and a Model Ordinance developed by the Division. (Manual at 8.)
Under the State Act, owners of properties designated as historic, whether the designation is for a specific historic property or for properties within a designated historic district, must obtain "a certificate of appropriateness [from the local commission] prior to undertaking any material change in the appearance of the historic property designated or within the historic district designated." O.C.G.A. § 44-10-26(c) . "Material change in appearance" is defined as
a change that will affect only the exterior architectural features of a historic property or of any structure, site, or work of art within a historic district and may include any one or more of the following:
* * *
(E) The erection, alteration, restoration, or removal of any building or other structures within a designated historic district, including walls, fences, steps, and pavements, or other appurtenant features, except exterior paint alterations.
O.C.G.A. § 44-10-22(9) (emphasis added). The State Model Ordinance defines the term in exactly the same manner. 2
C. City of Roswell Historic Preservation Ordinance
Roswell's Historic Preservation program has been certified under the State and National Acts since January 15, 1992. 3 The provisions that comprise Roswell's historic preservation ordinance can be found in the city's Zoning Ordinance. The City of Roswell established its Historic Preservation Commission ("the Commission") pursuant to the authorization contained in the State Act. Roswell Zoning Ordinance ("RZO") § 30.4.1. Under the ordinance, the Commission was "designated, pursuant to the authority set forth in O.C.G.A. § 44-10-24 of the Georgia Historic Preservation Act, to exercise all of the powers and duties authorized in said act for said commissions." Id. Consistent with the State Act and DNR's Model Ordinance, the Roswell ordinance requires that a person must first obtain a Certificate of Appropriateness from the Commission in order to make a material change in the appearance of a historic property. RZO § 31.3.4(a). Also consistent with the State Act and DNR's Model Ordinance, the Roswell ordinance defines a "material change in appearance" to mean, among other things, "[t]he erection, alteration, restoration, or removal of any building or other structures, including walls, fences, steps, and pavements, or other appurtenant features, except exterior paint alterations." RZO § 3.2 (emphasis added).
II. Analysis
It is clear from the plain language used in the State Act, DNR's Model Ordinance, and Roswell's Zoning Ordinance that exterior paint alterations are expressly excluded from the definition of "material change in appearance" and, therefore, do not require a certificate of appropriateness in order to be carried out. Consequently, my response to your question is that the Commission does not have the authority to regulate alteration of the exterior paint color of a building within the historic district under Roswell's existing ordinance, as you had already concluded. However, it is possible that the question was being asked with an eye toward changing the ordinance itself to expressly allow for regulation of exterior paint colors. Assuming that to be the case, however, my response would still be the same because a local government does not have the power to enact an ordinance that conflicts with a general law. Pursuant to the Georgia Constitution:
Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws.
Ga. Const., Art. III, Sec. VI, Para. IV(a). This provision is the basis for a preemption analysis of local ordinances by state law. As was opined in a previous unofficial opinion:
From the court decisions commencing with the Fieldale Farms case [ Franklin County v. Fieldale Farms Corp., 270 Ga. 272 (1998)], it is apparent that a preemption analysis involves the following sequence of inquiries. Is there a general law that covers the same subject matter being addressed by the local ordinance? If not, there is no preemption issue. If such a general law exists, the next question posed is whether the legislature has allowed local law on the same subject by way of a general law. If not, the local law is barred by the uniformity clause. If there is general law authorization for concurrent local law, the final question is whether the local law conflicts with the general law.
2009 Op. Att'y Gen. U09-1.
In this case, it is the final question quoted above that would be applicable. Should a local government attempt to enact an ordinance that includes exterior paint alterations as a material change in appearance and, thus, subject to regulation, such an ordinance would be in direct conflict with state law which expressly excludes exterior paint alterations from the definition of material change in appearance. Such an ordinance would be preempted by state law.
III. Conclusion
Therefore, it is my unofficial opinion that neither the City of Roswell's Historic Preservation Commission, nor any other local historic preservation commission established pursuant to the State Act, has the authority under existing state law to require that a certificate of appropriateness be applied for and approved by the Commission before a person may alter an exterior paint color of a building within a historic district.
Footnotes
Footnotes

1 	 The Office of the Attorney General by law provides legal opinions only to state agencies or officers. However, an exception is made in this case because the issue presented involves a matter of statewide application and concern.

2 	 The model ordinance for the creation of a local commission can be found at http://georgiashpo.org/sites/ uploads/hpd/pdf/modelhpo.pdf.

3 	 http://grants.cr.nps.gov/CLG_NEW/CLG_REVIEW/Get_All_CLG.cfm
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Question: 		This responds to your request for an official opinion regarding several questions related to whether local governments have the authority to require the Georgia State Financing and Investment Commission ("GSFIC") to comply with post-development stormwater obligations contained in local ordinances, to enter stormwater facility maintenance agreements, or to pay stormwater impact fees. 1 Specifically you ask:
 		1. Can a local government in the State of Georgia require GSFIC or its contractors to seek and obtain permits from that local government for post-development stormwater handling or treatment?
 		2. If a local government can require GSFIC or its contractors to obtain permits for post-development stormwater handling or treatment, can the local government also require GSFIC to enter into a Stormwater Facility Maintenance Agreement?
 		3. Can a local government condition the issuance of a Land Disturbance Permit or other permits on compliance with its post-development stormwater regulations?
 		4. Can a local government require payment of an impact fee (or tap fee) or compliance with its post-development stormwater regulations before allowing a GSFIC construction project to connect to its local storm sewer?
Opinion
Opinion by: 		Denise E. Whiting-Pack, Senior Assistant Attorney General; Helen Pope Taylor, Assistant Attorney General
The answers to all of these questions depend on whether the General Assembly has granted local governments the authority to impose such obligations on the State of Georgia, its departments, agencies, and authorities, including GSFIC (collectively, "the State"). As a rule, the State is "not bound by the passage of a law unless it is named therein or unless the words of the law are so plain, clear, and unmistakable as to leave no doubt as to the intention of the General Assembly." O.C.G.A. § 1-3-8 . Thus, a general power granted to a local government does not apply to the State or its instrumentalities in the absence of express language 2 or "without the use of words which, by necessary implication, would bring [the State] within" the terms of the statute. City of Atlanta v. Smith, 99 Ga. 462, 466-67 (1896) (emphasis added); see also 1971 Op. Att'y Gen 71-113. It follows that the projects and public property of the State are not subject to local regulation, or to local permit requirements, absent express or implicit statutory language to the contrary. 3
The State, however, is subject to the National Pollutant Discharge Elimination System ("NPDES") program, which requires anyone, including the State, discharging pollutants into waters of the United States to obtain an NPDES permit. 4 Stormwater discharge associated with construction activity is a pollutant subject to NPDES requirements; thus NPDES permits are required for State construction projects. 5 The Environmental Protection Agency ("EPA") delegated the implementation and enforcement of the NPDES program in Georgia to the Georgia Environmental Protection Division ("EPD"). 6 Pursuant to that delegation, EPD issued the state general permit for stormwater runoff from construction activities. 7 To provide for appropriate resources for the implementation of the NPDES program and to assure compliance with the requirements of the state general permit, the Georgia General Assembly enacted the Erosion and Sedimentation Act of 1975, O.C.G.A. §§ 12-7-1 through -22 ("Erosion and Sedimentation Act"). 8 The Erosion and Sedimentation Act authorizes EPD to certify qualifying local governments as local issuing authorities. 9 In turn, local issuing authorities are also authorized to issue land-disturbing permits that mandate compliance with the minimum requirements of the NPDES program. 10 Local issuing authorities are authorized to enact stricter stream buffer standards than those contained in the NPDES minimum requirements as well as to integrate the NPDES minimum requirements "with other local ordinances relating to land development including but not limited to tree protection, flood plain protection, stream buffers, or storm-water management." 11 The Erosion and Sedimentation Act does not include express or implicit language empowering local issuing authorities to impose these additional local requirements on State projects. 12 Accordingly, although many local governments have expanded the obligations imposed by their land-disturbance permits, the State is required to comply only with the NPDES minimum requirements. While the State is subject to the land disturbance permitting requirement as mandated by the NPDES program, it is not subject to additional local requirements, including any requirement for post-construction stormwater management, that the local government has incorporated into its land disturbance permits. The Erosion and Sedimentation Act does not mandate a post-development regulatory framework and it cannot serve as a basis for local governments to assert regulatory authority over the State in a post-development capacity.
There is, however, another aspect of the federal NPDES program that more directly involves local governments and post-development stormwater management. Municipalities and counties operating municipal separate storm sewer systems (or "MS4s") are required to obtain an MS4 permit. 13 As a condition of the MS4 permit, the local government must implement a stormwater management program designed to reduce the discharge of pollutants from the MS4 to the maximum extent practicable in order to protect water quality. 5B5WMH40003YY3F40000000:ob:fnr1414 Certain local governments may include the requirement for post-development stormwater handling and treatment in their land disturbance permits in order to implement their obligations under their MS4 permit. However, while the MS4 permit anticipates local governments utilizing facility maintenance agreements as an implementation tool, it does so only in the context of an agreement between the local government and the owner or operator of a privately-owned structure. 15 The MS4 permit makes clear that local government ordinances or other regulatory mechanisms may address post-construction runoff only to the extent allowable under state and local law, 16 and state law, specifically the Georgia Water Quality Control Act, does not confer local government control over the State. Accordingly, since neither the State nor the federal law regarding post-construction stormwater runoff applies to the State, the MS4 permit cannot give local governments the authority to regulate the State with regard to post-construction stormwater handling or treatment. 17
Local issuing authorities may argue that they are not imposing local ordinances on the State but are instead requiring the State to assume by a contract the obligations contained in their local ordinances. By entering into such an agreement, however, GSFIC would be providing the local issuing authorities with a contractual right to enforce obligations where no governmental regulatory right exists. "'What can not be done by an ordinance can not be done by a contract.'" City of Jonesboro v. Clayton County Water Auth., 136 Ga. App. 768, 773 (1975) (quoting Screws v. City of Atlanta, 189 Ga. 839, 843 (1940)). Thus, local governments may not by contract or as a condition for connecting to the local storm sewer require the State to comply with local ordinances that do not otherwise apply to the State.
Local governments, however, are authorized to charge the State for stormwater management services pursuant to the home rule section of the Georgia Constitution and general statutory law. McLeod v. Columbia County, 278 Ga. 242, 243 (2004). So long as such charges are "fees" and not "taxes," local governments are authorized to require payment of such charges by the State as a condition of connecting to the local storm sewer. 18 A tax is defined as "'an enforced contribution exacted pursuant to legislative authority for the purpose of raising revenue to be used for public or governmental purposes, and not as payment for a special privilege or a service rendered.'" Gunby v. Yates, 214 Ga. 17, 19 (1958), quoted in McLeod, 278 Ga. at 244. Relying on McLeod, the Georgia Supreme Court recently upheld a local government's stormwater management charges as a permissible "fee" and not an unconstitutional tax. Unified Gov't of Athens-Clarke County v. Homewood Vill., 292 Ga. 514 (2013). 19
Therefore, it is my official opinion that the State is not required to seek and obtain permits for post-development stormwater handling and that a local government, even if certified as a local issuing authority, may not condition the issuance of a land disturbance permit to the State, or its contractors, on compliance with any requirements, including local post-development stormwater regulations, other than the requirements set forth in O.C.G.A. § 12-7-6(b) and the state general permit. Further, a local government may not require the State to enter into a stormwater facility maintenance agreement, either as a condition for issuance of a permit or for connecting to the local storm sewer. A local government may, however, require payment of a local stormwater management fee from the State before allowing a State construction project to connect to the local sewer system.
Footnotes
Footnotes

1 	 A previous opinion of this Office concludes that the "state and its departments, agencies, and authorities, including the Georgia Department of Transportation and its construction projects, are not subject to the "post-development stormwater runoff" regulations or other ordinances adopted by a local government, local authority, or regional authority, including the model ordinance promulgated by the Metropolitan North Georgia Water Planning District. See 2009 Op. Att'y Gen. 2009-6.

2 	 1958-59 Op. Att'y Gen. 5 (1959).

3 	 Bd. of Tr's of the Gate City Guard v. City of Atlanta, 113 Ga. 883 (1901); Mayor of Atlanta v. Cent. R.R. & Banking Co., 53 Ga. 120, 123 (1874); 1958-59 Op. Att'y Gen. 219. The State and its departments, agencies, and authorities are not generally subject to local permits or licenses, see 1996 Op. Att'y Gen. 96-4; 1972 Op. Att'y Gen. 72-9 (contractors not required to obtain building permits for State construction projects), or local environmental regulations, see 1996 Op. Att'y Gen. 96-4 (ordinance requiring the reporting of certain releases of hazardous materials did not apply to State entities).

4 	 The NPDES Program was established by the federal Clean Water Act and federal Water Pollution Control Act, as amended, 33 U.S.C. §§ 1251 through 1357; 40 CFR 122.1(b) (2012) .

5 	 NPDES permits are required by 40 CFR § 122.26(a)(9)(i)(B) (2012) for "storm water associated with small construction activity," which is defined as "[c]onstruction activities including clearing, grading, and excavating that result in land disturbance of equal to or greater than one acre and less than five acres." 40 CFR § 122.26(a)(15) (2012) . NPDES permits are also required by 40 CFR § 122.26(a)(1)(ii) (2012) for storm water discharge associated with "[c]onstruction activity including clearing, grading and excavation," that results in land disturbance of five acres or more. 40 CFR § 122.26(a)(14)(x) (2012) .

6 	 See Hughey v. JMS Dev. Corp., 78 F.3d 1523 (11th Cir. 1996). "On June 28, 1974, the State of Georgia was authorized by EPA to administer an NPDES program within its borders. The Georgia agency responsible for administration of that program is the Environmental Protection Division ("EPD") of the Georgia Department of Natural Resources. EPA-issued NPDES permits are thus not available in Georgia." Id at 1525.

7 	 The state general permit is defined as "the National Pollution Discharge Elimination System general permit or permits for storm-water runoff from construction activities ... pursuant to the state's authority to implement the same through federal delegation under the Federal Water Pollution Control Act, as amended, 33 U.S.C. Section 1251, et seq., and subsection (f) of Code Section 12-5-30 ." O.C.G.A. § 12-7-3(15) .

8 	 Explicit references in the definitions of "operator" and "person" contained in the Erosion and Sedimentation Act make it applicable to the State. "Operator" is defined as the party or parties having "[d]ay-to-day operational control of those activities that are necessary to ensure compliance with a storm-water pollution prevention plan for the site or other permit conditions, such as a person authorized to direct workers at a site to carry out activities required by the storm-water pollution prevention plan or to comply with other permit conditions." O.C.G.A. § 12-7-3(10.1)(B) (emphasis added). "Person" is defined as any "public or private corporation, . . . public or private institution, utility, cooperative, state agency, municipality or other political subdivision of this state, any interstate body, or any other legal entity." O.C.G.A. § 12-7-3(11) .

9 	 In order for a local government to be certified as a "local issuing authority," it must enact ordinances "which meet or exceed the standards, requirements, and provisions of [the Erosion and Sedimentation Act] and the state general permit . . . which are enforceable by [the] county or municipality." O.C.G.A. § 12-7-8(a)(1) . It also must employ "qualified personnel to implement enacted ordinances." Id.

10 	 The minimum requirements consist of the best management practices listed at O.C.G.A. § 12-7-6(b)(1) through (16) and the conditions contained in the state general permit.

11 	 O.C.G.A. § 12-7-4(a) .

12 	 O.C.G.A. § 12-7-6(c) .

13 	 40 CFR § 122.26(a) (2012) ; Ga. Comp. R. & Regs. r. 391-3-6-16 (2001).

14 	 General NPDES Stormwater Permit No. GAG610000, Part 4. All references to provisions of the MS4 permit refer to this specific permit for Small MS4s. EPD has also promulgated general permits for medium and large MS4s which contain substantially similar conditions. Each MS4 permit further requires that the stormwater management program contain, at a minimum, information on six minimum control measures described in 40 CFR. § 122.34(b) (2012) .

15 	 MS4 permit, Part 4.2.5(a).4.b.1.

16 	 MS4 permit, Part 4.2.5.

17 	 "[L]ocal governments, having no inherent power to regulate the state, . . . would be acting ultra vires in attempting to regulate and enforce such regulation against the state." 2009 Op. Att'y Gen. 2009-6.

18 	 While state-owned property is exempt from property taxes under O.C.G.A. § 48-5-41 , it is subject to fees for services. 1979 Op. Att'y Gen. 79-5.

19 	 The ordinance implementing the stormwater management charge, "like the ordinance in McLeod, (1) 'establish[es] a stormwater utility and impose[s] a utility charge for the stormwater management services'; (2) 'applies to residential and non-residential developed property, but not to undeveloped property, which actually contributes to the absorption of stormwater runoff[,] and . . . the cost of [the stormwater] services [is] properly apportioned based primarily on horizontal impervious surface area;' and (3) 'the properties charged receive a special benefit from the funded stormwater services, which are designed to implement federal and state policies through the control and treatment of polluted stormwater contributed by those properties.'" 292 Ga. at 515 (quoting McLeod, 278 Ga. at 243, 245 (internal citations omitted)). The Court further noted that property owners could "reduce the amount of the charge by creating and maintaining private stormwater management systems" rather than connecting to the local storm sewer. Id.
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 		Jekyll Island -- State Park Authority
Opinion
Opinion by: 		Nancy M. Gallagher, Senior Assistant Attorney General
You have requested my official opinion on the limited question whether the Jekyll Island State Park Authority ("JIA") has the discretion to adopt the 65/35 Task Force recommendation regarding the measurement of the land area of Jekyll Island in connection with amending the JIA Master Plan ("Master Plan"). For the reasons that follow, the answer to that question is relatively simple -- while some may view the Task Force's recommendation as commendable from a policy perspective, it is not supported by the applicable statutes.
As everyone involved agrees, Jekyll Island is a state treasure that should be preserved in accordance with the wishes of the people, as expressed through their elected representatives. I am sensitive to the concerns that have been expressed about future development on Jekyll Island. It is not within my purview, however, to make policy in this area. My role is to interpret the law as written. In that regard, I note that my opinion will not necessarily settle this issue -- that will be up to the legislature (or the courts if litigation is pursued).
Given the importance of this issue to Georgia's citizens and the potential for litigation, you may wish to consider the following as you proceed. The current land area of the island, as set forth in the 1996 Master Plan, has been a matter of public record for seventeen years and the General Assembly has not seen fit to amend the applicable statutes, thereby tacitly approving that plan. If the Authority is considering modifying the 1996 Master Plan so as to increase substantially the measured land area of the island above MHW (for example, by choosing to replace the 4.3' level adopted in 1996 1 with the 2.59' level currently recognized as the MHW mark by the National Oceanic and Atmospheric Administration (NOAA)), I would recommend that any such proposal be thoroughly evaluated in a public process and that final action be deferred until the General Assembly has been given the opportunity to weigh in by amending, if so desired, the statute with which this opinion is concerned. Indeed, taking into account the various proposals for measuring the island, the General Assembly could simply declare the size of the island or state precisely how much acreage is subject to development. Such a determination would certainly prove more definite and dependable than one that can be altered in the future by scientific advancements or changing tides.
Background
JIA created several task forces composed of volunteers and JIA staff to make a recommendation for compliance with the requirements set forth in O.C.G.A. §§ 12-3-243 and -243.1 for delineation between the 35% of Jekyll which JIA is authorized to survey, subdivide, improve, and lease or sell, and the 65% which must remain unimproved (said development restriction commonly referred to as the "65/35" rule).
O.C.G.A. § 12-3-243 provides:
The authority is empowered to survey, subdivide, improve, and lease or sell to the extent and in the manner provided in this part, as subdivided and improved, not more than 35 percent of the land area of Jekyll Island which lies above water at mean high tide, provided that the authority shall in no way sell or otherwise dispose of any riparian rights; and provided, further, that the beach areas of Jekyll Island will never be sold but will be kept free and open for the use of the people of the state.
O.C.G.A. § 12-3-243(a)(1) . JIA is restricted from developing the remaining 65% of Jekyll under a mirrored provision in O.C.G.A. § 12-3-243(2)(A) .
In addition to O.C.G.A. § 12-3-243 , the General Assembly in 1995 enacted O.C.G.A. § 12-3-243.1 , which provides:
The authority shall, on or before July 1, 1996, cause to be created a master plan for the management, preservation, protection, and development of Jekyll Island. The master plan shall delineate, based upon aerial survey, the present and permitted future uses of the land area of Jekyll Island which lies above water at mean high tide and shall designate areas to be managed as environmentally sensitive, historically sensitive, and active use areas. The master plan shall also delineate the boundaries of the area or areas delineated on the master plan as the 65 percent of the land area of Jekyll Island which lies above water at mean high tide and over which the authority has no power to improve, lease, or sell pursuant to subsection (a) of Code Section 12-3-243 . If the aerial survey demonstrates that the percentage of undeveloped land on Jekyll Island is presently less than 65 percent, then no further development of undeveloped land shall be permitted in the master plan.
O.C.G.A. § 12-3-243.1(a) .
The Task Force submitted its recommendation (hereinafter "Recommendation") in which it described its responsibilities as "making recommendations for creating the most accurate land use map based on current best practices and the best available data." Related to the question you have raised, the Recommendation is two-fold, and suggests excluding all "marsh" at the outset from any total island mass calculation from which to draw the 65/35 delineations. It also recommends utilizing two different measurement methodologies to calculate the area and boundaries of the eastern and western shores of Jekyll, respectively, neither of which utilizes "mean high tide" as the measurement, as the express language of O.C.G.A. § 12-3-243(a)(1) requires. 2 The question to be determined is whether the foregoing portions of the Recommendation comply with the requirements of O.C.G.A. § 12-3-243.1 that JIA establish by aerial survey the "land area of Jekyll Island which lies above water at mean high tide," as well as the 65/35 delineation requirements of O.C.G.A. § 12-3-243(a) .
Analysis
The question you have raised is answered by the statutory language adopted by the General Assembly. The first and most basic rule of statutory construction is to determine the intent of the legislature in enacting the law, and then to provide that construction which will effectuate that intent and purpose. Hollowell v. Jove, 247 Ga. 678, 681 (1981); City of Jesup v. Bennett, 226 Ga. 606, 608 (1970); see also 1990 Op. Att'y. Gen. 90-9 (cardinal rule is that statutes must be construed to conform to the intent of the General Assembly). However, "where the language of an Act is plain and unequivocal, judicial construction is not only unnecessary but is forbidden." City of Jesup v. Bennett, 226 Ga. at 609. "In other words the language being plain, and not leading to absurd or wholly impracticable consequences, it is the sole evidence of the ultimate legislative intent." Caminetti v. United States, 242 U.S. 470, 490 (1917), quoted in Hollowell v. Jove, 247 Ga. at 681. Courts cannot substitute language or add language to a statute for the clear, unambiguous language in the statute so as to change the meaning. Frazier v. Southern Ry., 200 Ga. 590, 593 (1946). Further, where words are not defined by a particular statute, they are to be given their ordinary meaning, except for "words of art or words connected with a particular trade or subject matter, which shall have the signification attached to them by experts in such trade or with reference to such subject matter." O.C.G.A. § 1-3-1(b) .
The JIA enabling statute, O.C.G.A. §§ 12-3-230 to -277 (hereinafter referred to as the "Act"), does not define either "land," "land area," or "mean high tide." The Recommendation suggests that marsh should be excluded from the total land mass calculation of Jekyll because an earlier codification of O.C.G.A. § 12-3-243 used the term "highland portion" in place of the current phrase "land area . . . which lies above water at mean high tide" as the measurement of Jekyll for purposes of the Act. See 1950 Ga. Laws 152, § 10. 3 However, the plain meaning of the language used in the current version of the Act does not reflect any legislative intent that "marsh" is to be excluded from Jekyll's "land area" calculation. First, neither the word "land" nor the words "land area" can properly be taken out of the context of the entire statutory scheme. "The meaning of a clause depends upon the intention with which it is used as manifested by the context and considered with reference to the subject-matter to which it relates." Thomas v. MacNeill, 200 Ga. 418, 424 (1946).
It is inadmissible to mutilate a statute by lifting a mere segment out of its context and construing it without consideration of all other parts of the act. The intention of the legislature is to be gathered from the statute as a whole so as to give effect to each of its parts and at the same time harmonize, if possible, the component parts.
State v. Cherokee Brick & Tile Co., 89 Ga. App. 235, 239 (1953) (citation omitted), quoted in In re Georgia Air, Inc., 345 F. Supp. 636, 637 (N.D. Ga. 1972). Therefore, the language used in O.C.G.A. §§ 12-3-243 and 12-3-243.1 should be considered in relation to the other components of the Act in order to determine the intent of the Legislature. In addition, when a statute has been revised the courts must give significance to removal of language from the former statute in determining the legislature's intent in the current version. Cox v. Fowler, 279 Ga. 501, 502 (2005). Therefore, the removal of the phrase "highland portion" from the Act cannot properly be equated with legislative intent to exclude marsh from Jekyll's measurement where no such intent is expressed. Rather, the legislative intent must be gleaned from the language in the current statute.
JIA is entrusted with the management and preservation of Jekyll on behalf of the State and the citizens of Georgia under the Act pursuant to a long term lease from the State. O.C.G.A. § 12-3-241 . Specifically included within the lease is a description of "Jekyll Island" as follows:
[A]ll of that island of the State of Georgia, County of Glynn, being known as Jekyll Island and the marshes and marsh islands adjacent and adjoining the same owned by the State of Georgia; being that island of 11,000 acres, more or less, lying east of the mainland coast of Georgia, County of Glynn, bounded on its easterly shore by the Atlantic Ocean; bounded upon its northerly shore by Brunswick River, bounded on its westerly shore by Brunswick River, Jekyll Creek, Jekyll River, and Jekyll Sound; and bounded on its southerly shore by Jekyll Sound, together with the adjacent and adjoining marshes and marsh islands . . . .
O.C.G.A. § 12-3-241(a) (emphasis added). Thus, the whole of Jekyll for purposes of JIA's responsibilities and authority under the Act includes all "marshes" and "marsh islands," and makes up approximately 11,000 acres in total area.
Based upon information provided to me, approximately 5,500 acres of this 11,000 acres lies to the west of the westerly boundary of Jekyll (this boundary recognized as the Jekyll Creek/Jekyll River) as described above, and is made up of the "adjacent and adjoining marshes and marsh islands" (known as Latham Hammock), to which the statute refers. As such, the calculation of Jekyll's "land area," as mandated by O.C.G.A. §§ 12-3-243 and -243.1, is to be done within the boundaries as described in O.C.G.A. § 12-3-241 , and therefore necessarily requires exclusion of some marsh areas which fall outside of said boundaries, leaving approximately 5,500 acres of area to be accounted for by JIA's survey in its Master Plan.
There is no language in the Act directing that the measurement or survey exclude "marsh" or "marshlands," and such terms are not even mentioned in the relevant Code sections. Indeed there is no reference to any specific feature or surface area of the coastal region in descriptive terms except in O.C.G.A. § 12-3-243(a)(1) , where, following the directive of the 35% restriction on development, it states "provided, further, that the beach areas of Jekyll Island will never be sold but will be kept free and open for the use of the people of the state." O.C.G.A. § 12-3-243(a)(1) (emphasis added). There is no similar reference excepting "marshes" from the calculation of "land area . . . above water at mean high tide" or requiring special treatment of such areas. 4 As the rules of statutory construction forbid the addition or alteration of statutory language which would change its meaning, an exclusion of marshes should not be read into the methodology for measuring Jekyll pursuant to O.C.G.A. § 12-3-243.1 . Frazier v. Southern Ry., 200 Ga. at 593.
Further, the words "land" and "land area" should not be read in a vacuum, but must be read in the context of the entire Code provisions within which they are used as well as within the context of the entire Act. In re Georgia Air, Inc., 345 F. Supp. at 637; Thomas v. MacNeill, 200 Ga. at 424. "Land area" is modified by the phrase "which lies above water at mean high tide." "Mean high tide" (hereinafter "MHT"), though not defined in the Act, is a phrase that is considered a term of art and one which relates to a specific subject matter such that the words should have the "signification attached to them by experts in such trade or with reference to such subject matter." O.C.G.A. § 1-3-1(b) .
MHT has a specific, definite meaning and is a standardized measurement with universal recognition and acceptance. Mean High Water ("MHW"), which is identical to MHT, 5 is defined by the National Oceanic and Atmospheric Administration as
[a] tidal datum. The average of all the high water heights observed over the National Tidal Datum Epoch. For stations with shorter series, simultaneous observational comparisons are made with a control tide station in order to derive the equivalent datum of the National Tidal Datum Epoch.
NOAA, http://tidesandcurrents.noaa.gov/mhw.html (last visited June 25, 2013). MHW/MHT has been used historically as a line of measurement for regulatory and jurisdictional purposes. See, e.g., Borax Consolidated v. Los Angeles, 296 U.S. 10, 22 and 26-27 (1935) (a case involving federal versus state rights to tidal lands in which the U.S. Supreme Court held that the "tideland extends to the high water mark" which was defined as the United States Coast and Geodetic Survey definition of MHT, and further stated that "[t]his does not mean . . . a physical mark made upon the ground by the waters; it means the line of high water as determined by the course of the tides"); U.S. v. Sexton Cove Estates, 526 F.2d 1293, 1297 (5th Cir. 1976) (citing to 33 U.S.C. § 403, Rivers and Harbors Act of 1899, § 10, relating to the U.S. Army Corps of Engineers regulation of navigable waters up to the mean high tide mark, stating: "After the passage of the Act, the Corps apparently adopted the MHTL [Mean High Tide Line] as a self-imposed jurisdictional boundary. That this occurred is not surprising. The MHTL traditionally had been the limit of admiralty jurisdiction in tidal waters." (citations omitted)).
In 1981, the Georgia Supreme Court likewise adopted the U.S. Coast and Geodetic Survey definition of MHT, discussing Borax at length. Smith v. State, 248 Ga. 154 (1981). In doing so, the Court stated:
We adopt the definition of mean high tide or water given by the U.S. Coast and Geodetic Survey and hold that the mean high water at any given point along the coast is the elevation of the mean level of high water calculated by averaging the height of all the high waters at that place over a period of 19 years. We further hold that the mean high water mark is to be determined by projecting the tidal plane of the mean high water to the point of its intersection with the shore.
Id. at 157 (emphasis in original). 6
In addition, the use of an MHT line to define those tidally-influenced bodies of land which do or do not constitute an "island" has been recognized by the U.S. Supreme Court. See U.S. v. Alaska, 521 U.S. 1, 26-27 (1997) (use of a "mean" tide measurement to determine whether an area of frequently submerged land qualified as an island is appropriate because, "even if a feature would be submerged at the highest monthly tides during a particular season or in unusual weather, the feature might still be above 'mean high water' and therefore qualify as an island"). 7 See also U.S. v. California, 382 U.S. 448, 449-50, (1966) ("'Island' means a naturally-formed area of land surrounded by water, which is above the level of mean high water; . . . Mean high water' means the average elevation of all the high tides occurring over a period of 18.6 years") (emphasis added)).
In short, both the U.S. Supreme Court and the Supreme Court of Georgia have recognized MHT as a standardized line of measurement in tidally-influenced areas. In addition, as stated by the Supreme Court in Borax, an appropriate measurement of a coastline does not depend upon "a physical mark made upon the ground by the waters," upon descriptive features such as the vegetation that grows thereon, or the occasional times that such areas may have their features submerged by tidal waters. Rather, the use of a "mean" measure of tides affords a standardized measurement that takes into account variations over time, and includes areas that are only sometimes affected by the high tide. U.S. v. Alaska, 521 U.S. at 26-27.
Thus, when viewed in the context of its purpose, i.e., to provide a method for measurement of Jekyll so as to delineate the 65/35 designations under the Act, the phrase "land area . . . which lies above water at mean high tide" should be construed with reference to the meaning of MHT as adopted by the Georgia Supreme Court in Smith v. State, as well as the meaning ascribed to it as a term of art. When so viewed, it is apparent that the intent of the legislature was to use MHW as a measure of Jekyll's total area, rather than including or excluding certain areas based on their descriptive features. In that manner, a standardized measurement point of reference, capable of surveying, can be used to determine the land area of Jekyll for purposes of making the 65/35 designations. Excluding "marsh" from Jekyll's measurement would constitute an inappropriate alteration of the statutory language and is not supported by a proper construction of the phrase "which lies above water at mean high tide." Furthermore, excluding interior marsh areas from the total calculation of Jekyll would have the unintended consequence of excluding such areas from the total island area which is leased to JIA under O.C.G.A. § 12-3-241 , thus resulting in pockets of interior marsh areas that will not be included in either the 65% or 35% delineation of Jekyll.
Similarly, the Task Force's suggestion that two different measurements be utilized for the eastern and western shores of Jekyll, see n.2 supra, is not supported by a proper construction of O.C.G.A. §§ 12-3-243 and -243.1. Any substitution of alternative measurements for the MHW line would clearly contradict the plain language of the statutes and is therefore impermissible. Frazier v. Southern Ry., 200 Ga. at 593. Had the legislature intended for JIA to adopt the CMPA jurisdictional boundary as an element of measurement, it would have expressly so indicated. The General Assembly is presumed to know of other laws in existence which relate or may relate to the subject matter at hand. 8 Wigley v. Hambrick, 193 Ga. App. 903, 905 (1989) ("'[I]t is well settled in this jurisdiction that all statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it; that they are to be construed in connection and in harmony with the existing law; and that their meaning and effect will be determined in connection, not only with the common law and the Constitution, but also with reference to other statutes and the decisions of the courts.'" (quoting Spence v. Rowell, 213 Ga. 145, 150 (1957)).
Therefore, it is my official opinion that, based on the relevant statutory language, the Jekyll Island State Park Authority does not have discretion to adopt the "65/35 Task Force" Recommendation to the extent that it uses a measurement reference point other than Mean High Tide. I reiterate, however, my recommendation that any proposal to modify the 1996 Master Plan so as to increase substantially the measured land area of the island be thoroughly evaluated in a public process and finally adopted only after the General Assembly has been given the opportunity to weigh in on the proposal.
Footnotes
Footnotes

1 	 The source of the 4.3' mark adopted in the 1996 Master Plan is uncertain. Whatever its source, and as the Plan itself acknowledges, it was not the MHW mark established by the National Ocean Service (NOS) within NOAA which, according to the Plan, was confirmed with NOS as "3.4' above NGVD" (National Geodetic Vertical Datum of 1929). Final Master Plan IV(2), at 6. According to the Plan's language, "[t]he planning team concluded that the 4.3' value was most consistent with the intent of the statute." Id.

2 	 The Recommendation suggests using Mean Higher High Water ("MHHW") as the measurement for the eastern, or ocean, shore and using the 4.89' Coastal Marshlands Protection Act of 1970 ("CMPA"), O.C.G.A. §§ 12-5-280 through 12-5-297 , "jurisdictional boundary" as the measurement for the western shore.

3 	 Concerns have been raised that if marsh areas are included within the measurement of Jekyll's total land area pursuant to O.C.G.A. § 12-3-243.1 , then such areas necessarily will be available for development. However, there are a variety of state and federal laws and regulations, in addition to the express restrictions in O.C.G.A. § 12-3-243(a) and (b), that govern construction and development activities in or over marshlands which would prevent such a result. For example, the CMPA, to which JIA is subject, provides that "[n]o person shall remove, fill, dredge, drain, or otherwise alter any marshlands or construct or locate any structure on or over marshlands in this state within the estuarine area thereof without first obtaining a permit from the [Coastal Marshland Protection] committee . . . ." O.C.G.A. § 12-5-286(a) . Additionally, you have advised that because the CMPA uses the 5.6 Mean Tide Level (adjusted to local variations) as its jurisdictional regulatory line, most marsh area on Jekyll is included within the CMPA regulations. For additional restrictions pertaining to JIA's marshlands, see, e.g., the Shore Protection Act, O.C.G.A. §§ 12-5-230 through 12-5-248 ; the Georgia Water Quality Control Act, O.C.G.A. §§ 12-5-20 through 12-5-53 ; the Erosion and Sedimentation Act of 1975, O.C.G.A. §§ 12-7-1 through 12-7-22 ; and the federal Water Pollution Control Act, as amended, 33 U.S.C. §§ 1251 through 1387 (1972), commonly referred to as the Clean Water Act.

4 	 There are areas in addition to marshes that make up part of Jekyll, classified by distinct physical features, such as "dunes," "beaches," and "wetlands," that are affected by the ebb and flow of the tides, just like "marsh," and therefore inundated with water at periods of certain high tides, just like "marsh." Yet the 65/35 Task Force does not recommend excluding such areas from the total calculation of Jekyll. Excluding marsh from the "land area" calculation under O.C.G.A. §§ 12-3-243 and -243.1 while including other tidally-influenced categories of land is not a logical or consistent interpretation of the statutory language. See n.3 and accompanying text supra.

5 	 Mean High Tide and Mean High Water are deemed to mean the same. See, e.g., Smith v. State, infra.

6 	 Georgia law has recognized a distinction between MHT and "Ordinary High Water Mark," the latter being defined in the Shore Protection Act, and expressly deemed therein as "not synonymous with 'mean' high-water mark." O.C.G.A. § 12-5-232(11) .

7 	 The 1958 Convention on the Territorial Sea and the Contiguous Zone, Art. 10(1), cited in U.S. v. Alaska, 521 U.S. at 22, defines "island" as "a naturally-formed area of land, surrounded by water, which is above water at high-tide."

8 	 The CMPA does not contain any definition for "mean high tide" or "mean high water," and thus would not provide any guidance to JIA in complying with O.C.G.A. § 12-3-243 or -243.1. The CMPA is a regulatory statute applying to the "estuarine area" of the coastal region of the State, as defined therein, and has no application to measuring Jekyll for purposes of JIA's responsibilities under the Act. See also Thompson v. Georgia Power Co., 73 Ga. App. 587, 597-98 (1946) (the courts will not apply a definition of one legislative act to construe another in the absence of a defined statutory term).
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 		Chairman,
 		Immigration Enforcement Review Board
Opinion
Opinion by: 		RUSSELL D. WILLARD
Senior Assistant Attorney General
You have requested my opinion concerning the statutory time frames imposed upon the Immigration Enforcement Review Board ("Board") in which to conduct a hearing regarding a complaint filed with the Board pursuant to O.C.G.A. § 50-36-3 . It is my official opinion that Georgia law imposes no specific time frame within which the Board must conduct a hearing on the merits of a complaint filed with the Board pursuant to O.C.G.A. § 50-36-3 .
BACKGROUND
The Board was created by Act No. 252 (2011), which codified a new O.C.G.A. § 50-36-3 . The Board is composed of seven members serving two year terms, with three members appointed by the Governor, two members appointed by the Lieutenant Governor, and two members appointed by the Speaker of the House. O.C.G.A. § 50-36-3(b) . The Board exists to consider complaints filed against public agencies or employees who are alleged to have violated or otherwise failed to enforce the provisions of O.C.G.A. §§ 13-10-91 , 36-80-23 , or 50-36-1 . O.C.G.A. § 50-36-3(d) -(i). Complaints may be filed with the Board by a Georgia resident, who is also a registered voter, against a public agency or employee. O.C.G.A. § 50-36-3(e) . The Board is then charged with determining whether the public agency or employee has violated those statutory provisions and, if so, determining an appropriate sanction against the public agency or employee. O.C.G.A. § 50-36-3(f) -(i).
The Board adopted rules on January 20, 2012, pursuant to the authority granted the Board in O.C.G.A. § 50-36-3(d)(3) , establishing procedural guidelines for processing complaints filed with the Board. These rules are found at Georgia Comp. R. & Regs. rr. 291-2-.01 through 291-2-.05. Notice was provided to Legislative Counsel on December 16, 2011, of the intent to adopt the rules for both organization of the Board and procedural guidelines for processing complaints. Legislative Counsel notified the chairs of the Judiciary committees of both the House of Representatives and the State Senate on December 19, 2011, of the proposed rules. No legislative objection was made prior to the adoption of the Board's rules pursuant to O.C.G.A. § 50-13-4 .
Within the text of O.C.G.A. § 50-36-3 , there are a number of time frames set forth governing the Board's actions. An initial decision must be served on both the complaining party and the agency or employee within sixty calendar days. O.C.G.A. § 50-36-3(g) . If the findings are adverse to the agency or employee, the agency or employee has thirty days in which to take remedial action or otherwise show cause why sanctions should not be imposed by the Board. Id. If an initial decision is made by less than the full Board, the decision may be appealed by either the complainant or the public agency or employee to the full Board within thirty days of the issuance of the recommendation of sanctions, or within thirty days of the issuance of the initial decision if no adverse findings were made against the public agency or employee in the panel decision. O.C.G.A. § 50-36-3(i) .
Concerns have been raised with the Board concerning O.C.G.A. § 50-36-3(g) , specifically the adoption of Georgia Comp. R. & Regs. r. 291-2-.03 governing time frames for conducting an initial hearing and issuing an initial decision following the conclusion of that initial hearing. As an initial matter, a panel, composed of at least two members of the Board, ("review panel") reviews a complaint for legal sufficiency. Georgia Comp. R. & Regs. r. 291-2-.02 . If the complaint is determined to meet the minimum statutory and regulatory requirements, the review panel sets a hearing ("initial hearing") no earlier than thirty days from the conclusion of the initial review. Georgia R. & Regs. r. 291-2-.03(1) . Upon the request of either party the review panel may arrange for transcription of the initial hearing or issue subpoenas. Georgia Comp. R. & Regs. r. 291-2-.03(2) -(3). The review panel shall issue its initial decision and serve both parties with a copy of that decision within sixty days of the conclusion of the initial hearing. Georgia Comp. R. & Regs. r. 291-2-.03(6) .
ANALYSIS
An agency may adopt rules and regulations, if authorized to do so, which relate to the administration of its authority and are not in conflict with the statutory provisions at issue. Georgia Real Estate Comm'n v. Accelerate Courses in Real Estate, Inc., 234 Ga. 30, 34 (1975). Rules adopted pursuant to a statutory delegation of authority "have the same force and effect as that of a statute." Georgia Public Serv. Comm'n v. Jones Transp., Inc., 213 Ga. 514, 515 (1957). This position is consistent with that taken by the United States Supreme Court in determining that regulations promulgated pursuant to a delegation of rule-making authority have the same force and effect as law. Lilly v. Grand Trunk Western R.R., 317 U.S. 481, 488 (1943).
The statute at issue provides:
The initial review or hearing may, as determined by the board, be conducted by the full board or by one or more board members. Such review panel or members shall make findings and issue an initial decision. The initial decision shall be served upon the complaining party and the applicable public agency or employee that is the subject of a complaint within 60 calendar days. If the findings are adverse to the public agency or employee, or both, such party shall have 30 days to take the necessary remedial action, if any, and show cause why sanctions should not be imposed.
O.C.G.A. § 50-36-3(g) .
The Board has determined, through its adoption of Georgia Comp. R. & Regs. r. 291-2-.03 , that the sixty calendar day time frame in the statute sets a deadline for when an initial decision must be entered following the conclusion of the initial hearing on the complaint. The Board has not administratively imposed a deadline on itself for when a complaint must receive an initial review for legal sufficiency, and the only administratively imposed timeline on the Board for when an initial hearing may occur is that at least thirty days must elapse from the completion of the initial review before the initial hearing. Georgia Comp. R. & Regs. r. 291-2-.03(1) .
Within O.C.G.A. § 50-36-3(g) , there is no clear condition precedent for the sixty calendar day time frame for issuing the initial decision. Prior to issuance of the initial decision, three events have necessarily occurred, to wit: filing of a complaint, reviewing a complaint for legal sufficiency, and conducting a hearing. There is nothing within the statute at issue that refers specifically to any of those events.
Where an agency has rule-making authority concerning a statute, an agency's interpretation of that statute will "be given great weight and deference." Georgia Dep't of Revenue v. Owens Corning, 283 Ga. 489, 490 (2008); see also Kelly v. Lloyd's of London, 255 Ga. 291, 293 (1985). Where the interpretation of a statute gives rise to ambiguity in interpretation, "much weight will be afforded" administrative interpretations of that statute by the relevant governmental agency. Undercofler v. Eastern Air Lines, Inc., 221 Ga. 824, 832 (1966). The fact that the legislature has acquiesced in the agency's interpretation of the statute at issue by declining to interpose an objection to the adoption of the rules or adopting an amendment to the statute overruling the administrative rule also bolsters the agency's interpretation of the rule. See Undercofler, 221 Ga. at 831-32; GMAC v. Jackson, 247 Ga. App. 141, 144-45 (2000). No legislative objection was filed to the Board's adoption of its rules, nor has the General Assembly amended O.C.G.A. § 50-36-3 subsequent to the Board's adoption of its rules.
When O.C.G.A. § 50-36-3(g) is read in pari materia with the remainder of the statute, support for the agency interpretation becomes even more apparent. The act of filing the complaint is not even referenced in O.C.G.A. § 50-36-3(g) . The Board is only required to meet once every three months. O.C.G.A. § 50-36-3(f) . If the sixty day time frame were to begin upon the filing of a complaint, the Board could necessarily find itself having no scheduled meeting falling within that sixty day window. Furthermore, a sixty day window from the filing of the complaint could leave the Board with insufficient time to conduct an initial review for legal sufficiency, to issue statutorily-authorized subpoenas under subsection (e) for the production of necessary witnesses and documents, to conduct a hearing with sufficient members of the Board present, and to issue a thoughtful and reasoned initial decision.
The Board's decision to adopt a rule that the initial decision must issue sixty days from the conclusion of the initial hearing is an appropriate use of the Board's regulatory authority given the ambiguity in the statute. Furthermore, apart from the three timelines mentioned supra concerning issuance of an initial decision, a response to an adverse initial decision by the public agency or employee, and an appeal of a panel decision to the full Board, there are no other statutorily imposed time restrictions on the Board and its handling of a complaint.
Therefore, while the Board should act with due diligence and hold hearings within a reasonable period of time from the date that a complaint is received by the Board, it is my official opinion that there are no statutory time frames under O.C.G.A. § 50-36-3 within which the Board must conduct a hearing on a complaint received by the Board. It is my further opinion that the Board's administrative interpretation that the statutory time frame within O.C.G.A. § 50-36-3(g) refers to the date between the conclusion of the hearing and the issuance of the initial decision is the correct interpretation of O.C.G.A. § 50-36-3 .
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Request By: 		
 		Chairperson,
 		County and Municipal Probation Advisory Council
Opinion
Opinion by: 		Angelique B. McClendon, Assistant Attorney General
You have requested my opinion on the legality of intergovernmental agreements for the delivery of probation services. Specifically, you have asked: (1) whether intergovernmental agreements for the provision of misdemeanor probation are legal under Georgia law, (2) whether a municipality can enter into an intergovernmental agreement with a county to provide misdemeanor probation services to a county, and (3) whether the operation of a circuit-wide misdemeanor probation entity is lawful.
Intergovernmental contracts are authorized by the Georgia Constitution:
The state, or any institution, department, or other agency thereof, and any county, municipality, school district, or other political subdivision of the state may contract for any period not exceeding 50 years with each other or with any other public agency, public corporation, or public authority for joint services, for the provision of services, or for the joint or separate use of facilities or equipment; but such contracts must deal with activities, services, or facilities which the contracting parties are authorized by law to undertake or provide.
Ga. Const. Art. IX, § III, P I(a).
There are two requirements for a valid intergovernmental contract. "First, the contract must pertain to "the provision of services, or ... the joint or separate use of facilities or equipment." Second, the contract "must deal with 'activities, services, or facilities which the contracting parties are authorized by law to undertake or provide.'" Greene County Sch. Dist. v. Greene County, 278 Ga. 849, 851 (2005) (footnotes omitted). Thus, intergovernmental agreements for probation services are permitted to the extent that the contracting parties are authorized to
provide probation services. The authorization to establish a probation system is found in O.C.G.A. § 42-8-100 , which provides that
[t]he chief judge of any court within the county, with the approval of the governing authority of that county, is authorized to enter into written contracts with corporations, enterprises, or agencies to provide probation supervision, counseling, collection services for all moneys to be paid by a defendant according to the terms of the sentence imposed on the defendant as well as any moneys which by operation of law are to be paid by the defendant in consequence of the conviction, and other probation services for persons convicted in that court and placed on probation in the county.
O.C.G.A. § 42-8-100(g)(1) .
O.C.G.A. § 42-8-100 authorizes county and municipal court judges to enter into agreements for probation services with "corporations, enterprises, or agencies." Intergovernmental agreements for such services, including probation services, are legal in instances in which both contracting parties are authorized by law to provide such service. Therefore, the authority of any municipal corporation to provide such probation services would be permissible but would be limited by the powers conferred upon the municipality in its individual charter and by the general powers granted to municipal corporations by law. See O.C.G.A. § 36-34-2 .
In regard to the provision of probation services on a circuit-wide basis, the same principles apply. The State of Georgia is divided into judicial circuits which may comprise multiple counties but not less than one county. See Ga. Const. Art. VI, § I, Para.VI. Judicial circuits, however, are not units of government that could enter into intergovernmental contracts. O.C.G.A. § 42-8-100 provides that judges within a county can enter into probation agreements, with the approval of their governing authority, for probation services to be provided to that county. There is no provision for judicial circuits to enter into such agreements. Thus, within a judicial circuit, the court of each county that the judicial circuit comprises must enter into a separate agreement for probation services and comply with O.C.G.A. § 42-8-100 to operate lawfully in Georgia.
Therefore it is my official opinion that intergovernmental agreements for probation services are legal in instances in which the contracting parties are authorized by law to provide probation services. Also, when providing probation services for a judicial circuit, a probation entity must be authorized to provide the service and must enter into separate agreements with the court of each county that composes that judicial circuit.
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Request By: 		
 		Deputy Director,
 		Georgia Crime Information Center
Opinion
Opinion by: 		ASHLEY L. CULBERSON, Assistant Attorney General
You have requested, in your letter of September 27, 2012, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2012 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 4-8-27 (Registration Requirements for Dog Classified as Dangerous or Vicious); O.C.G.A. § 4-8-28 (Notification Requirements for Owner of Classified Dog); O.C.G.A. § 4-8-29 (Restraint Requirements for Dangerous Dogs); O.C.G.A. § 10-1-351 (Documentation Requirements on Secondary Metals Recyclers for the Purchase of Coil and Copper Wire); O.C.G.A. § 10-1-352 (Requirements on Secondary Metals Recyclers for the Purchase of Burial Objects); O.C.G.A. § 10-1-353 (Record Keeping Requirements for Secondary Metal Recyclers); O.C.G.A. § 10-1-359 (Restriction on Hours of Operation for Secondary Metal Recyclers and Prohibition on Providing False Information to a Secondary Metal Recycler); O.C.G.A. § 10-1-359.1 (Yearly Registration Requirements for Secondary Metal Recyclers); O.C.G.A. § 16-9-1(e) (Forgery -- Fourth Degree); O.C.G.A. § 16-10-34 (Use of Laser Device Against Law Enforcement Officer); O.C.G.A. § 16-11-45 (Use of Laser Against an Aircraft); O.C.G.A. § 40-1-50 (Violations of the Georgia Motor Carrier Act of 2012); O.C.G.A. § 40-1-128 (Receiving Kickbacks or Rebates from Rates and Fares Established by Motor Carrier Compliance Division); O.C.G.A. § 40-1-129(b) (Certification of Household Goods Carriers); O.C.G.A. § 42-1-11.2 (Advice to Inmates on Employment of an Attorney by Penal Employees Prohibited); O.C.G.A. § 52-7-51 (Displaying Watercraft Information on a Capacity Plate).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 33-3-33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 4-8-27 . That Code section provides that it shall be a misdemeanor to possess a dog classified as dangerous or vicious within this state without a certificate of registration, which must to be renewed on an annual basis. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 4-8-27 as offenses for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 4-8-28 . That Code section provides that it shall be a misdemeanor for an owner of a classified dog to fail to notify animal control if the dog is on the loose or has attacked a human, has a new owner, or moves to a different jurisdiction within the State. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 4-8-28 as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 4-8-29 . That Code section provides that it shall be a misdemeanor of a high and aggravated nature for an owner of a dangerous dog to fail to restrain a dangerous dog while off the owner's premises as set forth in subsections (a) (1) through (a) (3) of that code section and as set forth in subsections (b) (1) (A) and (b) (1) (B) while on the owner's property. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 4-8-29 as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 10-1-351 . That Code section provides that it shall be a misdemeanor for a secondary metals recycler to purchase coil or copper unless it is purchased from a contractor licensed pursuant to Chapter 14 of Title 43, a seller with verifiable documentation as to the origins of the coil or copper, or a secondary metals recycler who provides appropriate documentation. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 10-1-351 as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 10-1-352 . That Code section provides that it shall be a misdemeanor for a secondary metals recycler to purchase a burial object unless purchased from a seller who meets the documentation requirements as provided in that Code section. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 10-1-352 as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 10-1-353 . That Code section provides that secondary metal recyclers must maintain a legible record of all purchase transactions which shall include the information listed in subsections (a)(1) through (a)(12) and subsection (c) of that code section. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 10-1-353 as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 10-1-359 . That Code section provides that it shall be a misdemeanor for secondary metal recyclers to engage in the sale or purchase of regulated metal property between the hours of 7 p.m. and 7 a.m. That Code section further provides that it shall be a misdemeanor to provide false information to a secondary metal recycler as part of a purchase transaction. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 10-1-359 as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 10-1-359.1 . That Code section provides that it shall be a misdemeanor of a high and aggravated nature for a secondary metal recycler to purchase regulated metal property without being registered with the county sheriff as required in that code section. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 10-1-359.1 as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 16-9-1(e) . That Code section provides that it shall be a misdemeanor for any person with intent to defraud to knowingly make, alter, possess, utter, or deliver any check written in the amount of less than $ 1,500.00 in a fictitious name or in such manner that the check as made or altered purports to have been made by another person, at another time, with different provisions, or by authority of one who did not give such authority. That code section further provides that it shall be a misdemeanor for any person to possess less than ten checks written without a specified amount in a fictitious name or in such manner that the checks as made or altered purport to have been made by another person, at another time, with different provisions, or by authority of one who did not give such authority. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-9-1(e) as offenses for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 16-10-34 . That Code section provides that it shall be a misdemeanor of a high and aggravated nature for any person to project any laser device upon a law enforcement officer. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-10-34 as offenses for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 16-10-45 . That Code section provides that it shall be a misdemeanor for any person to aim or project a laser upon an aircraft or at the flight path of an aircraft. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-45 as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is for violations of the Georgia Motor Carrier Act of 2012, O.C.G.A. § 40-1-50 through O.C.G.A. § 40-1-57 . O.C.G.A. § 40-1-55 provides that it shall be a misdemeanor for any person to violate or fail to comply with the provisions of Article 3 of Chapter 1 of Title 40, relating to the regulation of motor carriers and limousine carriers. An offense arising from a violation of one of these Code sections does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating these offense as ones for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 40-1-128 . That Code section provides that it shall be a misdemeanor for any officer, agent, or employee of any corporation, and any other person knowingly to accept or receive any rebate or drawback from the rates, fares, or charges established or approved by the department for motor carriers of passengers or household goods, or for such person to procure, aid, or abet therein. That Code section further provides that it shall be a misdemeanor for any person to use or accept from such motor carrier any free pass or free transportation not authorized or permitted by law or by the orders, rules, or regulations of the department, or for such person to procure, aid, or abet therein.
An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourteenth misdemeanor offense is O.C.G.A. § 40-1-129(b) . That Code section provides that it shall be a misdemeanor for any person, firm, or corporation knowingly and willfully to advertise or hold out to the public that the person, firm, or corporation is in operation as a household goods carrier for hire without having a valid certificate issued by the department of public safety. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 42-1-11.2 . That Code section provides that it shall be a misdemeanor for any employee of a penal institution to give advice to an inmate regarding the name or the employment of an attorney at law in any case or receive any sum of money paid as fees or otherwise to attorneys at law in a criminal case or cases against any inmate with which they may be connected in any capacity. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 42-1-11.1 as offenses for which those charged are to be fingerprinted.
The sixteenth misdemeanor offense is O.C.G.A. § 52-7-51 . That Code section provides that it shall be a misdemeanor to manufacture, sell, or offer for sale in this state any watercraft to which a capacity plate has not been attached. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Opinion
Opinion by: 		Audrey Marie Seidle, Assistant Attorney General
This responds to your request for an official opinion regarding House Bill 397, 1 which amended O.C.G.A. §§ 50-14-1 through 50-14-6 (Supp. 2012), (the "Open Meetings Act") and O.C.G.A. §§ 50-18-70 through 50-18-77 (Supp. 2012) (the "Open Records Act"). Your request concerns the application of the Open Records Act to the Georgia Superior Court Clerks' Cooperative Authority's (the "Authority") information system for deeds, liens, and plats originally filed and recorded in the offices of the clerks of superior court of the state. The Authority's information system established pursuant to O.C.G.A. § 15-6-97 contains images of the deeds, liens, and plats submitted by the clerks of superior court as well as a database consisting of an index of the submitted data. You have advised that the images of the deeds, liens, and plats are currently available to the public through an online information system subject to payment of fees imposed by the Authority. You have also advised that the Authority has not previously made the index of the submitted data available to the public.
The Georgia Open Records Act provides that
[a]ll public records shall be open for personal inspection and copying, except those which by order of a court of this state or by law are specifically exempted from disclosure. Records shall be maintained by agencies to the extent and in the manner required by Article 5 of this chapter.
O.C.G.A. § 50-18-71(a) (Supp. 2012).
Public record means "all documents, papers, letters, maps, books, tapes, photographs, computer based or generated information, data, data fields . . . prepared and maintained or received by an agency . . . in the performance of a service or function for or on behalf of an agency . . . ." O.C.G.A. § 50-18-70(b)(2) (Supp. 2012). As previously mentioned, the Authority is required to maintain "a state-wide uniform automated information system for real and personal property records . . . ." O.C.G.A. § 15-6-97(a) . Therefore, it appears that the images of records on the statewide information system, as well as the index data, satisfy the definition of a public record.
As you know, the Authority is authorized
[t]o fix and collect fees and charges for data, media, and incidental services furnished by it to any individual or private entity; provided, however, a schedule of proposed fees and charges shall be filed with the Clerk of the House of Representatives and the Secretary of State by January 2, 1994, and annually thereafter for such action as the General Assembly may desire to take thereon, if any . . . .
O.C.G.A. § 15-6-94(d)(6) (emphasis added). Thus, the Authority is granted the express power to impose fees and charges for data that it provides to any individual or private entity. 2
Regarding fees imposed by agencies responding to public record requests, the Open Record Act provides that
[a]n agency may impose a reasonable charge for the search, retrieval, redaction, and production or copying costs for the production of records pursuant to this article. An agency shall utilize the most economical means reasonably calculated to identify and produce responsive, nonexcluded documents. Where fees for certified copies or other copies or records are specifically authorized or otherwise prescribed by law, such specific fee shall apply when certified copies or other records to which a specific fee may apply are sought. In all other instances, the charge for the search, retrieval, or redaction of records shall not exceed the prorated hourly salary of the lowest paid full-time employee who, in the reasonable discretion of the custodian of the records, has the necessary skill and training to perform the request; provided, however, that no charge shall be made for the first quarter hour.
O.C.G.A. § 50-18-71(c)(1) (Supp. 2012) (emphasis added). Thus, the Open Records Act expressly provides that agencies may impose fees for records where the fees are otherwise specifically authorized by law. See Powell v. VonCanon, 219 Ga. App. 840 (1996). As previously indicated, O.C.G.A. § 15-6-94(d)(6) specifically authorizes the Authority to impose fees. Therefore, the Authority may impose the fees established pursuant to O.C.G.A. § 15-6-94(d)(6) in responding to record requests under the Open Records Act.
Therefore, it is my official opinion that the Authority is required to produce images and index data in response to Open Records Act requests for information contained on the online information system for deeds, liens, and plats, but may do so in accordance with a fee schedule adopted pursuant to O.C.G.A. § 15-6-94 .
Footnotes
Footnotes

1 	 The Governor signed House Bill 397 and it became effective on April 17, 2012.

2 	 The Authority "has only such powers as the legislature has expressly, or by necessary implication, conferred upon it." Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922); Floyd County Bd. of Comm'rs v. Floyd County Merit Sys. Bd., 246 Ga. 44 (1980); Bryant v. Employees Ret. Sys. of Georgia, 216 Ga. App. 737 (1995). "The authority of the Clerks' Authority is limited to the sum of those express powers plus such powers as are necessarily implied from those expressly conferred." 1996 Op. Att'y Gen. 96-11 (citing Bentley, 152 Ga. at 838).
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 		Georgia Firefighter Standards and Training Council
Opinion
Opinion by: 		Angelique B. McClendon, Assistant Attorney General
You have requested my opinion on the authority of the Georgia Firefighter Standards and Training Council (hereinafter "the Council") to address minimum requirements for inmates functioning as firefighters and the Council's authority to establish minimum requirements for fire departments operating in this state staffed solely or partially with inmate firefighters. Specifically, you have asked (1) whether the Council has the authority to set minimum requirements for inmates serving as firefighters on fire departments as defined in O.C.G.A. § 25-3-21(2)(B) , (2) whether the Council has the authority to establish and modify by rule and regulation minimum requirements for such fire departments that are staffed solely or partially with inmate firefighters, and (3) whether inmate firefighters should be considered volunteer firefighters or a separate category.
Pursuant to O.C.G.A. § 25-4-7(4) (Supp. 2011), the Council is vested with the power to "establish uniform minimum standards for the employment and training of full-time, part-time, or volunteer firefighters, airport firefighters, fire and life safety educators, fire inspectors, and fire investigators, including qualifications, certifications, recertifications, decertifications, and probations for certified individuals and suspensions for noncertified individuals, and requirements, which are consistent with this chapter . . . ." I understand that in various locations in the state inmates are trained and serve as firefighters along with paid and volunteer firefighters.

Inmate firefighters are not specifically defined in the statute, and they do not meet the definition of full-time or part-time firefighters since they are not employed for compensation. O.C.G.A. § 25-4-2 (Supp. 2011) defines full-time as "employed for compensation on a basis of at least 40 hours per week by any municipal, county, state, or private incorporated fire department" and part-time as "employed for compensation on less than a full-time basis by any municipal, county, state, or private incorporated fire department." Id. at subsections (7) and (8). "Volunteer" is defined as "not employed for compensation by but appointed and regularly enrolled to serve as a firefighter for any municipal, county, state, or private incorporated fire department." O.C.G.A. § 25-4-2(9) (Supp. 2011). Since inmate firefighters are not employed for compensation but are appointed and regularly enrolled to serve as firefighters for municipal, county, state, or private incorporated fire departments, they meet the definition of volunteer firefighter and, consequently, they should be considered volunteer firefighters so long as they have the requisite duty and training requirements listed in O.C.G.A. § 25-4-2(6) (Supp. 2011). Since inmates meeting the duty and training requirements are volunteer firefighters, the Council is exercising its authority to set minimum standards for them when it establishes minimum standards for volunteer firefighters generally. Nothing in the Code authorizes the Council to establish a separate set of minimum standards for inmate firefighters apart from those standards that apply to any volunteer firefighter.
O.C.G.A. § 25-3-21 defines fire department as "any department, agency, organization, or company operating in this state with the intent and purpose of carrying out the duties, functions, powers, and responsibilities normally associated with a fire department. These duties, functions, powers, and responsibilities include but are not limited to the protection of life and property against fire, explosions, or other hazards." Minimum standards of fire departments are set forth in O.C.G.A. § 25-3-23 (Supp. 2011), and the Council's authority to regulate is set forth in O.C.G.A. § 25-3-22 :
In order for a fire department to be legally organized to operate in the State of Georgia, the chief administrative officer of the fire department shall notify the executive director that the organization meets the minimum requirements specified in Code Section 25-3-23 and the rules and regulations of the Georgia Firefighter Standards and Training Council to function as a fire department. If the council is satisfied that the fire department meets the minimum requirements contained in Code Section 25-3-23 and the rules and regulations of the Georgia Firefighter Standards and Training Council, he or she shall recommend to the Georgia Firefighter Standards and Training Council that a certificate of compliance be issued by the council to the fire department. If the council issues such certificate of compliance, the fire department shall be authorized to exercise the general and emergency powers set forth in Code Sections 25-3-1 and 25-3-2.
O.C.G.A. § 25-3-22 . Thus, in order for a fire department to legally operate in Georgia, the department must meet minimum standards set forth in O.C.G.A. § 25-3-23 (Supp. 2011) and rules and regulations established by the Georgia Firefighter Standards and Training Council. The Code, however, does not provide for establishing a separate set of minimum standards applicable to a fire department staffed solely or partially with inmate firefighters.
Therefore, it is my official opinion that inmate firefighters should be considered volunteer firefighters as defined in O.C.G.A. § 25-4-3(9) (Supp. 2011)and not a separate category. The Georgia Firefighter Standards and Training Council has the authority to set minimum requirements for volunteer firefighters, the category to which inmates belong, serving as firefighters on fire departments as defined in O.C.G.A. § 25-3-21(2)(B) and to establish and modify by rule and regulation minimum requirements for such fire departments generally, regardless of whether they are staffed solely or partially with inmate firefighters.
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Opinion by: 		Warren R. Calvert, Senior Assistant Attorney General
As the City of Roswell's attorney, you have asked for this office's opinion about how to calculate the minimum share of local option sales and use tax ("LOST") proceeds to which an absent qualified municipality is entitled under O.C.G.A. § 48-8-89 . Your question has been prompted by upcoming, statutorily-mandated negotiations between Fulton County and its qualified municipalities regarding those distributions. See O.C.G.A. § 48-8-89(d)(1) ("A certificate providing for the distribution of [LOST monies] shall expire on December 31 of the second year following the year in which [a] decennial census is conducted. No later than December 30 of [such] second year . . . , a new distribution certificate meeting the requirements for certificates specified by subsection (b) of this Code section shall be filed with . . . the [Revenue] commissioner.") For the reasons discussed below, it is my unofficial opinion that an absent municipality cannot be forced under O.C.G.A. § 48-8-89 to accept a smaller percentage of the LOST proceeds distributed to all the qualified municipalities in the county than the percentage that the absent municipality's population is of the total population of all such qualified municipalities, regardless of whether that distribution is pursuant to a negotiated certificate or is based instead on an order by a superior court judge when the necessary parties are unable to agree.
The State Revenue Commissioner administers and collects LOSTs, which are levied pursuant to Article 2 of Chapter 8 of Title 48, for the use and benefit of the county and each qualified municipality located wholly or partially therein. O.C.G.A. § 48-8-87 . See generally O.C.G.A. § 48-8-80 (defining "qualified municipality"). "One percent of the amount collected [by the Commissioner is] paid into the general fund of the state treasury in order to defray the costs of administration," O.C.G.A. § 48-8-89(a)(1) , and "the remaining proceeds . . . [are] distributed to . . . each qualified municipality . . . and . . . the county[.]" O.C.G.A. § 48-8-89(a)(2) . The Commissioner makes those distributions "in accordance with a certificate . . . executed [on] behalf of each [affected city and county] . . . and which . . . specif[ies] by percentage that portion of the remaining proceeds . . . each such political subdivision shall receive." O.C.G.A. § 48-8-89(b) . However, not every qualified municipality has to agree to a LOST distribution certificate in order for that certificate to be effective.
[I]f the combined total of the populations of all such absent municipalities is less than one-half of the aggregate population of all qualified municipalities . . . , the submitting political subdivisions shall, [on] behalf of the absent municipalities, specify a percentage of that portion of the remaining proceeds which each such municipality shall receive, which percentage shall not be less than that proportion which each absent municipality's population bears to the total population of all qualified municipalities . . . multiplied by that portion of the remaining proceeds which are received by all qualified municipalities[.]"
O.C.G.A. § 48-8-89(b) . See generally City of Winder v. Collins, 259 Ga. 570, 571 (1989) ("[T]he act . . . protects the majority from a possible minority holdout . . . . The act also protects the qualified minority municipalities by guaranteeing them a proportional share of the proceeds of the local taxes which their citizens approved and will be forced to pay even if the minority municipalities cannot reach an agreement with the majority.")
As previously noted, a LOST distribution certificate must be renegotiated by a county and its qualified municipalities following a decennial census. "The eligible political subdivisions shall commence [those] renegotiations at the call of the county governing authority before July 1 of the second year following the year in which the census is conducted." O.C.G.A. § 48-8-89(d)(2) . See also id. ("If the county governing authority does not issue the call by that date, any eligible municipality may[.]"). If the respective governing authorities are unable to reach an agreement within 60 days after renegotiations begin, the parties must "submit the dispute to nonbinding arbitration, mediation, or . . . other means of resolving conflicts." O.C.G.A. § 48-8-89(d)(3) . Should those efforts not produce an agreement within another 60 days, any party "may file a petition in superior court of the county seeking resolution of the items remaining in dispute." O.C.G.A. § 48-8-89(d)(4)(A) . Once in superior court, "the county and qualified municipalities representing at least one-half of the aggregate municipal population of all qualified municipalities . . . shall separately submit to the judge . . . a written best and final offer specifying the distribution of the tax proceeds." O.C.G.A. § 48-8-89(d)(4)(B) . Each such offer "shall take into account the allocation required for any absent municipalities in accordance with subsection (b) of [ Code Section 48-8-89 ]." O.C.G.A. § 48-8-89(d)(4)(D) . The judge is required to "adopt the best and final offer of one of the parties," enter a final order containing the new distribution certificate, and transmit a copy of it to the Revenue Commissioner. Id.
Under the statutes cited above, an absent municipality cannot be forced under O.C.G.A.
§ 48-8-89 to accept a smaller percentage of the LOST proceeds distributed to all the qualified municipalities in the county than the percentage that the absent municipality's population is of the total population of all such qualified municipalities, regardless of whether that distribution is pursuant to a negotiated certificate or is based instead on an order by a superior court judge when the necessary parties are unable to agree. See generally City of Atlanta v. Collins, 262 Ga. 261, 263-64 (1992) ("[O]nly the portion of a city's population that resides within the special tax district is included when calculating a municipality's pro rata share of the local option sales tax proceeds in that district.")
To illustrate how O.C.G.A. § 48-8-89 works in practice, consider the following example, where City A, Absent City B, and Absent City C are all the municipalities in the county in which a LOST is imposed and each is a "qualified municipality":
Political Subdivision % of County Population
County 20% (unincorporated)
City A 42%
Absent City B 15%
Absent City C 23%
Because the population of City A is more than 50% of the population of all the qualified municipalities in the county, City A and the county are allowed by O.C.G.A. § 48-8-89 to execute a certificate for distributing LOST proceeds on behalf of all the affected jurisdictions. Assume City A and the county are proposing that the county receive 35% of the proceeds remaining after the Revenue Commissioner subtracts his portion. In that case all the qualified municipalities would share 65% of those remaining LOST proceeds. Absent City B's population is 18.75% (i.e., 15% / 80%) of the population of all the qualified municipalities, so that city's percentage of the remaining LOST proceeds cannot be less than 12.1875% (i.e., 18.75% x 65%). Similarly, Absent City C's percentage of the remaining LOST proceeds must be at least 18.6875% (i.e., [23% / 80%] x 65%). That would leave City A with 34.125% of the remaining LOST proceeds (i.e., 100% - 35% - 12.1875% - 18.6875%, which also equals [42% / 80%] x 65%).
To put dollar amounts with this example, assume that in a particular year there will be $ 100 million in LOST proceeds remaining after the Revenue Commissioner's share is taken out. If the distribution certificate uses the percentages set out above, Absent City B's share of the $ 100 million would be 12.1875%, or $ 12,187,500. (Looked at differently, Absent City B would be entitled to 18.75% of the $ 65 million that all the qualified municipalities would share, which also equals $ 12,187,500.) For their part, City A and Absent City C would receive $ 34,125,000 and $ 18,687,500, respectively, and the county would get the rest (i.e., $ 35 million).
Therefore, it is my unofficial opinion that an absent municipality cannot be forced under O.C.G.A. § 48-8-89 to accept a smaller percentage of the local option sales and use tax proceeds distributed to all qualified municipalities in the county than the percentage the absent municipality's population is of the total population of all such qualified municipalities.
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RONIT Z. WALKER, Administrative Law Judge
FALL-LINE ALLIANCE FOR A CLEAN ENVIRONMENT, OGEECHEE RIVERKEEPER, SIERRA CLUB, and SOUTHERN ALLIANCE FOR CLEAN ENERGY, Petitioners, v. JUDSON H. TURNER, DIRECTOR ENVIRONMENTAL PROTECTION DIVISION, GEORGIA DEPARTMENT OF NATURAL RESOURCES, Respondent, POWER4GEORGIANS, LLC, Respondent-Intervenor.
FINAL DECISION
Upon the motion of Power4Georgians, stated in open court, which is not opposed by the Director of the Environmental Protection Division, Georgia Department of Natural Resources ("EPD") and Petitioners, the Court hereby enters its final decision in this case.
The facts of this case are detailed in this Court's previous orders and will not be repeated here. For purposes of this final decision, it is enough to state that on April 8, 2010, EPD issued Air Quality Permit No. 4911-303-0051-P-01-0 ("Permit"), authorizing P4G to construct and operate an 850 MW coal-fired generating station in Washington County, Georgia known as Plant Washington. Petitioners filed a Petition for Hearing on May 10, 2010 challenging the Permit on multiple grounds. Certain of Petitioners' claims (Counts II, V, and VII of the Petition) challenged conditions of the Permit required under the Prevention of Significant Deterioration (PSD) Program; other of Petitioners' claims (Counts IV and VI of the Petition) challenged conditions of the Permit required under Section 112 of the Clean Air Act relating to the emission of hazardous air pollutants (HAPs).
On December 16, 2010, the Court entered a Final Decision holding that Petitioners failed to carry their burden as to Counts II, V, and VII of the Petition, but that Petitioners had carried their burden as to Counts IV and VI of the Petition. See Final Decision at 69, Fall-Line Alliance for a Clean Env't v. Barnes, OSAH-BNR-AQ-1031707-98-Walker. Accordingly, the Court granted the Petition and reversed the Permit. See id.
On January 18, 2011, the Court issued a Revised and Interlocutory Decision modifying the Court's Final Decision. The Revised and Interlocutory Decision stated that the Permit was remanded to EPD for the sole and limited purpose of addressing the deficiencies noted in the Final Decision; that the Final Decision, as modified, was interlocutory and non-appealable for purposes of O.C.G.A. § 50-13-19 ; and that the parties' rights to appeal would be preserved during the remand and could "be asserted by any party after a final decision by [the] Court." Revised and Interlocutory Decision at 2-3, Fall-Line Alliance for a Clean Env't v. Barnes, OSAH-BNR-AQ-1031707-98-Walker.
Following the Court's remand, the Director of EPD issued Permit Amendment No. 4911-303-0051-P-01-1 on November 18, 2011 (the "Permit Amendment"), which revised certain emission limits in the Permit to address the deficiencies noted in the Court's Final Decision.
On December 16, 2011, Petitioners filed a Petition for Hearing challenging EPD's decision to issue the Permit Amendment. (the "Second Appeal"). This appeal was docketed as Fall-Line Alliance for a Clean Env't v. Barnes, OSAH-BNR-AQ-1218695-60-Walker. The Petitioners and Power4Georgians have advised the Court that they have mutually agreed to resolve the Second Appeal, pending final approval by the governing boards of the Petitioners according to their respective approval processes, and upon fulfillment of conditions specified in a separate Settlement Agreement between Petitioners and Power4Georgians.
In view of the foregoing, no further action is required from the Court in this case.
Accordingly, on the motion of Power4Georgians, which is not opposed by EPD and Petitioners, the Court hereby enters its final decision in this case. The Court's prior rulings in this case, including but not limited to the Court's July 28, 2010 Order, the Court's December 10, 2010 Final Decision, and the Court's January 18, 2011 Revised and Interlocutory Decision, are now final. The Petition is denied as to Counts II, V, and VII of the Petition, which challenged conditions required under the PSD program. The Petition is granted as to Counts IV and VI of the Petition, which challenged the Permit conditions required under Section 112 of the Clean Air Act relating to the emission of HAPs. The Permit is accordingly affirmed with the exception of those conditions challenged in Counts IV and VI, which are reversed.
The Second Appeal shall be resolved separately by a subsequent Order.
This FINAL DECISION shall be appealable for purposes of O.C.G.A. § 50-13-19 .
SO ORDERED this 9 day of April, 2012.
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CENTER FOR A SUSTAINABLE COAST, Petitioner, v. JUDSON TURNER, Director, Environmental Protection Division of the Georgia Department of Natural Resources, Respondent,
INITIAL DECISION
On February 16, 2011, the Respondent entered into a Consent Order with Mr. Lance Toland. The Consent Order was issued following land disturbing activities conducted within the twenty-five (25) foot protected buffer, without a variance, on property belonging to Mr. Toland which is located at 318 West 45th Street in Glynn County, Georgia (the "Property"). Among other provisions, the Consent Order allows a bulkhead and associated fill which was placed within the buffer to remain on the Property.
This adjudication was commenced by the filing of a Petition for Hearing by the Center for a Sustainable Coast. In response to the Petitioner's challenge to the Consent Order, the Respondent placed the Petitioner's standing to challenge the validity of the Consent Order at issue. Following a tortuous procedural history, the Fulton County Superior Court remanded the adjudication to this tribunal for "further proceedings" in October, 2011. Pursuant to this directive and in the interest of judicial economy , the Respondent's assertion that the Petitioner is not aggrieved or adversely affected by the Consent Order was consolidated for purposes of hearing with consideration of the substantive allegations of the Petitioner's challenge.1 The hearing was held in Brunswick, Georgia on February 15-16, 2012.
Standing
Those persons who are "aggrieved or adversely affected" by any order or action of the Respondent have a right to a hearing. O.C.G.A. § 12-2-2(c)(2)(A) . To show that it has been aggrieved or adversely affected by the Consent Order, the Petitioner must first establish that it has standing by showing that: (1) the Consent Order has caused or will cause it injury in fact, and (2) "the injury is to an interest within the zone of interests to be protected or regulated by the statutes that [the Respondent] is empowered to administer and enforce." O.C.G.A. § 12-2-2(c)(3)(A) . The Petitioner bears the burdens of going forward and persuasion as to the existence of standing. Id.
The Respondent contends that the Petitioner lacks standing because it has failed to prove that any of its members have suffered or will suffer injury in fact as a result of the Respondent's issuance of the Consent Order. The injury in fact must be special to the person challenging the permit. Ga. Power Co. v. Campaign for a Prosperous Ga., 255 Ga. 253, 257-258 (1985).
The Petitioner is a not-for-profit membership corporation which was organized under the laws of the State of Georgia. Exhibit P-1; Testimony of Mr. Kyler (Transcript at p. 14). The Petitioner was founded in 1997 and has approximately seventy (70) members. Testimony of Mr. Kyler (Transcript at p. 59). The Petitioner's purpose is "to promote the sustainable protection, enhancement, understanding, and appropriate use of the region's environmental, economic, social, historic, and cultural resources by providing coordinated research, advocacy, training, and professional consultation." Exhibit P-1; Testimony of Mr. Kyler (Transcript at pp. 21-22). The Petitioner has been funded and continually staffed since its founding in 1997. Testimony of Mr. Kyler (Transcript at p. 34). Members of the Petitioner pay dues in varying amounts. (The dues amount assessed to student members is $ 10 per year; the dues amount assessed to individual members is $ 30 per year and the dues amount assessed to family members is $ 40 per year.) In addition to dues, the Petitioner receives contributions from members in amounts as high as $ 5000. Id. at pp. 35 and 56. The Petitioner communicates with its membership by publication of newsletters. Testimony of Mr. Kyler (Transcript at pp. 23-25, 73-74); Exhibit P-4. The Petitioner engages in educational and advocacy activities through the publication of articles and submission of comments to regulatory authorities. Testimony of Mr. Kyler (Transcript at pp. 26-35); Exhibits P-8 through P-18. The Petitioner initiates litigation on the basis of decisions made by the Board of Directors by means of e-mail and telephonic communications. Testimony of Mr. Kyler (Transcript at p. 56).
At the hearing in this matter, one of the individual members of the Petitioner association testified as to the injuries he has suffered by the Respondent's issuance of the Consent Order. Mr. James Holland is a retired commercial fisherman of blue crabs in the coastal areas of Georgia. Transcript at pp. 75-77. His concerns about a dwindling supply of blue crabs led to his involvement in environmental advocacy activities on behalf of a number of organizations including the Altamaha Riverkeeper, the Georgia Watermen's Association, the South Atlantic Fisheries Management Council, the Georgia Sea Grant Program Advisory Committee, the Coastal Fisheries Advisory Council as well as the Petitioner association. Id at pp. 79- Mr. Holland is a founding member of the Petitioner association and remains an active member of the Petitioner. Transcript at pp. 79, 115; Exhibit P-89. Mr. Holland is familiar with Village Creek, the marsh area abutting Village Creek, and the Property as seen from the air and from Village Creek. Transcript at pp. 79, 85-86, 90. Mr. Holland's aerial observations of the Property in November, 2010, prompted his filing of a complaint with the Coastal Resources Division of the Georgia Department of Natural Resources. Transcript at pp. 90-92; Exhibits P-30 and P-129 through P-131. Mr. Holland fishes in Village Creek on a frequent basis and enjoys taking nature photography in the general area of Village Creek. Transcript at p. 115, Exhibits P-108 through P-110, P-204 through P-213. Of significance, Mr. Holland's use of Village Creek for relaxation, fishing and enjoyment of scenic beauty has been adversely impacted and diminished by the presence of the bulkhead on the buffer of the Property. Transcript at pp. 117, 125. Mr. Holland is concerned that the presence of the bulkhead on the buffer of the Property negatively impacts wildlife including rabbits, raccoons and birds. Further, Mr. Holland is concerned that the presence of the bulkhead on the buffer of the Property allows the introduction of pollutants into the marsh and opines that its presence has changed the hydrology in the marsh. Transcript at p. 120. Mr. Holland does not contend that the bulkhead is visible from Village Creek. Transcript at p. 126.
Dr. Joseph Richardson, who is the holder of a Ph.D. in Marine Science and a Professor Emeritus at Savannah State University, testified regarding the negative impact of the continued presence of the bulkhead on sedimentation entering the marsh environment. See, generally, Deposition of Dr. Richardson. Dr. Richardson opined that the construction of the bulkhead has destroyed the buffer zone on the Property, removed the vegetative diversity found on the Property's buffer zone, buried the micro-fauna and microbes within the soil of the Property's buffer zone and created point source pollution directly into the marsh. Deposition at pp. 67-70.
On the basis of the credible evidence, the Petitioner has established injury in fact for the purpose of standing. The United States Supreme Court has held that "environmental plaintiffs adequately allege injury in fact when they aver that they use the affected area and are persons 'for whom the aesthetic and recreational values of the area will be lessened' by the challenged activity." Friends of the Earth, Inc., et. el. V. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167 (2000). The Laidlaw Court explained that "the relevant showing for the purposes of . . . standing . . . is not injury to the environment but injury to the plaintiff." Id. The Court determined that a Plaintiff adequately meets its burden to establish injury in fact when a few of its members limit their use of the river in fact or speculate that their use will be limited due to a belief or concern that the Defendant's action caused pollution and would lead to a decrease in property values.2 Laidlaw, at 182-183.
The Petitioner initiated this action on behalf of its members. "[A]n association has standing to bring suit on behalf of its members when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization's purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit." Hunt v. Washington Apple Adver. Comm'n, 432 U.S. 333, 343 (1977).
The sole mission of the Petitioner and its members is the preservation of the sustainability of the coastal environment. The participation of the individual members of the Petitioner will not be necessary in this proceeding. Accordingly, it is concluded that the Petitioner meets the standing requirements as outlined in Hunt.
In Aldridge et al. v. Ga. Hospitality & Travel Ass'n, 251 Ga. 234 (1983), the Georgia Supreme Court considered "three policy reasons, apart from the concerns embodied in the Hunt test, which favor associational standing." At least two of those policy reasons apply here. In finding that the plaintiff had associational standing, the Aldridge Court considered the organization to be "a zealous advocate of its members' interest." The Court observed that "allowing associations to represent their members' interests in appropriate cases promotes judicial economy." Id. The policy considerations in Aldridge clearly apply in this case.
Having found that the Petitioner has established injury in fact, this Tribunal must now examine whether "the injury is to an interest within the zone of interests to be protected or regulated by the statutes that [the Respondent] is empowered to administer and enforce." O.C.G.A. § 12-2-2(c)(3)(A) . The Petitioner avers injury to the zone of interests which are protected and regulated by the provisions of the Erosion and Sedimentation Act of 1975 (the "Act") and the rules and regulations of the State of Georgia promulgated pursuant to the Act. OCGA § 12-7-1 , et seq..; Ga. Comp. R. & Regs. r. 391-3-1, et. seq... The Petitioner contends that Consent Order violates the protections afforded by the Act to the twenty-five (25) foot buffer on the Property. See O.C.G.A. § 12-7-6(b)(15)(A) -(B). Further, the Petitioner alleges that the Consent Order serves as an "after the fact" variance, the terms of which do not comply with the Respondent's regulations. Specifically, the Petitioner urges that the provisions of the Consent Order do not provide for at least the following:
a) reasonable evidence that impacts to the buffer have been avoided or minimized to the fullest extent practicable in violation of Ga. Comp. R. & Regs. r. 391-3-7-.05(2) ;
b) a result which restores or enhances the improvement of water quality in violation of Ga. Comp. R. & Regs. r. 391-3-7-.05(2)(b) ;
c) the minimization of disturbance of existing buffer vegetation in violation of Ga. Comp. R. & Regs. r. 391-3-7-.05(7)(b) ; and
d) mitigation to offset buffer encroachment and any loss of buffer functions in violation of Ga. Comp. R. & Regs. r. 391-3-7-.05(7)(c) .
The credible evidence supports a conclusion that the Petitioner has established injury in fact to the zone of interests protected or regulated by the statutes which the Respondent is empowered to administer and enforce. Accordingly, it is determined that the Petitioner has standing to pursue the merits of this matter.
Substantive Issues
Findings of Fact
1.
The Property is a marsh-front private residence on which land disturbing activities were conducted in the twenty-five (25) foot buffer without an application to the Respondent for a buffer variance. Stipulation -- Transcript at p. 9.
2.
The land disturbing activities were associated with the construction of a bulkhead measuring approximately one hundred seventy (170) feet along the salt-water marsh on the Property within the twenty-five (25) buffer protected by the Act. Stipulation -- Transcript at p. 9.
3.
During the land disturbing activities involved in the construction of the bulkhead, the Respondent received a complaint from a member of the Petitioner association. Stipulation -- Transcript at p. 10.
4.
Shortly thereafter, the Local Issuing Authority conducted a site inspection of the Property and determined, inter alia, that land disturbing activities were being conducted within the protected buffer area without a variance. Stipulation -- Transcript at p. 30.
5.
Following this determination, the Local Issuing Authority requested that the Respondent assume responsibility of the enforcement of buffer violations on the Property. Stipulation -- Transcript at p. 10.
6.
Shortly thereafter, the Respondent conducted an investigation of the Property and concluded that land disturbing activity was being conducted within the buffer on the Property in violation of the provisions of the Act. Stipulation -- Transcript at p. 10.
7.
The Respondent executed the Consent Order on February 16, 2011. Among other provisions, the Consent Order provides as follows:
a) The payment by the Petitioner of a fine in the amount of $ 4,061.00;
b) The maintenance of the bulkhead and associated fill constructed or placed within the buffer in situ;
c) The installation of all Best Management Practices required by the Georgia Soil and Water Conservation Commission Manual for Erosion and Sediment Control in Georgia to stabilize the area in which land disturbing activities occurred;
d) The provision by the Petitioner for the Respondent's concurrence of a buffer restoration plan to restore the buffer to its preconstruction condition with five (5) specified provisions.

Stipulation of the parties -- Transcript at p. 10.
8.
The land disturbing activity associated with the construction of the bulkhead and associated fill constructed or placed on the landward side of the bulkhead occurred wholly or in part within the twenty-five (25) foot buffer of the Property. Testimony of Mr. Toland , Transcript at p. 253. See, Testimony of Ms. Vick , Transcript at p. 266.
9.
There is no evidence in the record of this matter as to the condition of the Property, and, specifically, the condition of the twenty-five (25) foot buffer prior to the land disturbing activity which took place in connection with the construction of the bulkhead. Testimony of Dr. Richardson, Transcript at p. 70, Deposition at pp. 122, 127; Testimony of Mr. Holland,Transcript at pp. 90-92, 124-125.
10.
The credible evidence in the record of this matter supports a finding that the maintenance of the bulkhead in situ on the Property has not damaged wildlife or contributed to erosion or sedimentation in the water flowing through the bulkhead to the high marsh area. Testimony of Ms. Vick, Transcript at pp. 328-329, 331-338. Further, there is no credible evidence to support the Petitioner's assertion that the maintenance of the bulkhead in situ has changed the hydrology of the high marsh area contiguous to the bulkhead. See Testimony of Dr. Richardson.
11.
There is no evidence in the record of this matter of actual harm which is attributable to or caused by the provisions of the Consent Order which provide for the maintenance of the bulkhead on the Property. Testimony of Mr. Holland, Transcript at pp. 117-120, 125-126, 134; Testimony of Dr. Richardson, Deposition at pp. 121. The evidence in the record supporting the Petitioner's contentions as to harm caused by maintenance of the bulkhead in situ is appropriately characterized as speculative, irrelevant and merely probative of the Petitioner's dissatisfaction with the terms and conditions of the Consent Order. For example, the Petitioner's evidence could support a finding that an undisturbed buffer is generally preferable to a bulkhead in achieving the goals of the Act. Testimony of Mr. Holland, Transcript at pp. 119-20; Testimony of Dr. Richardson ,Transcript at pp. 204, Deposition at pp. 120-124.
12.
There is no evidence in the record to support a finding that the engineering of the bulkhead on the Property and placement of associated fill behind the bulkhead on the Property was not in accordance with best management practices which have been set forth by the Respondent in the relevant manuals. The Petitioner's evidence as to harm allegedly caused by maintenance of the bulkhead in situ is appropriately characterized as speculative, irrelevant and merely probative of the Petitioner's dissatisfaction with the terms and condition of the Consent Order. Testimony of Mr. Kyler, Transcript at pp. 44, 50; Testimony of Dr. Richardson, Depostion at pp. 68-72.
13.
There is no evidence in the record to support a finding that the vegetative cover placed in the Property's buffer on the landward side of the bulkhead is not in accordance with best management practices which have been set forth by the Respondent in the relevant manuals and guidance documents. The evidence in the record supporting the Petitioner's contentions is appropriately characterized as speculative, irrelevant and merely probative of the Petitioner's dissatisfaction with the terms and conditions of the Consent Order. For example, the Petitioner's evidence could support of a finding that native vegetation is generally preferable to St. Augustine grass in achieving the goals of the Act. Testimony of Mr. Kyler, Transcript at pp. 44, 50; Testimony of Dr. Richardson, Deposition at pp. 68-72.
14.
The Respondent provided the Petitioner an opportunity to provide input and to participate in the formulation of its best management practices as set forth in the relevant manuals and guidance documents, specifically the Manual for Erosion and Sediment Control in Georgia and the Coastal Supplement to the Stormwater Management Manual (Streambank and Shoreline Stabilization Guidance, July, 2007). Testimony of Mr. Kyler ,Transcript at pp. 71-72; Testimony of Ms. Vick, Transcript at pp. 270-271, 276.
15.
There is ample evidence in the record to support a finding that the Respondent carried out its duty of reasoned and careful consideration. Testimony of Ms. Vick relating to site inspections and quantitative calculations of bulkhead impact on hydrology, erosion and sedimentation. Transcript at pp. 277, 292-295, 302, 330-337.
16.
There is ample evidence in the record to support a finding that the Respondent adhered to established practices and procedures in the issuance of a Consent Order to address the land disturbing activity on the Property. Testimony of Ms. Vick, Transcript at pp. 268-279..
17.
There is ample evidence in the record to support a finding that the Respondent adhered to established regulations and procedures in the issuance of the Consent Order. Testimony of Ms. Vick, Transcript at pp. 271-282, 391-395.
18.
There is ample evidence in the record to support a finding that the Consent Order imposed a civil penalty in accordance with the formulations produced by use of the Respondent's severity of penalty matrix. Testimony of Ms. Vick, Transcript at pp. 344-346, 339.
Conclusions of Law
1.
The Office of State Administrative Hearings has jurisdiction to adjudicate this challenge to a consent order issued pursuant to the provisions of the Act, and is possessed of such authority as is granted to the Board of Natural Resources to determine the disposition of this matter. O.C.G.A. §§ 12-2-2(c)(2)(A) ; 12-5-23(a)(1) and 12-5-31(o)(1).
2.
The intent of the Act is "to strengthen and extend the present erosion and sediment control activities and programs" of the State of Georgia, "to provide for the . . . implementation of a state-wide comprehensive soil erosion and sediment control program", and "to conserve and protect the land, water, air, and other resources" of the State of Georgia. O.C.G.A. § 12-7-2 .
3.
The provisions of the Manual for Erosion and Sediment Control in Georgia governing land disturbing activities require the use of best management practices including sound conservation and engineering practices to prevent and minimize erosion and resultant sedimentation. O.C.G.A. § 12-6(b). There is nothing in the record of this matter to support a conclusion that the provisions of the Consent Order are not in compliance with the best management practices set forth in the relevant Manual provisions and guidance documents.
4.
The Consent Order does not fall within those categories of administrative consent orders which require the provision of notice and opportunity to the public for comment regarding its terms and conditions. Ga. Comp. R. & Regs. r. 391-1-3-.01(2) . Contrary to the assertions of the Petitioner, the Consent Order does not contain a "compliance schedule" as that term is defined.3 As is reflected in its regulations, the Respondent's use of the term "compliance schedule" references the time period during which a violator of a statute, permit, or order is granted to move from a state of noncompliance to a state of compliance. The Consent Order contains no such schedule for Petitioner to move from a state of noncompliance to a state of compliance.
5.
The Act provides to the Respondent the tools for the enforcement of its provisions and of the rules promulgated pursuant thereto. O.C.G.A. § 12-7-12 through O.C.G.A. § 12-7-15 . The Respondent is empowered to address violations of the Act involving land disturbing activities conducted in the twenty-five (25) foot buffer without a variance by the issuance of Consent Orders which require corrective action at least as protective of natural resources and the environment, remediation and the imposition of civil penalties. O.C.G.A §§ 12-7-6(a)(15) ; 12-7-15(A)(ii); Ga. Comp. R. & Regs. r. 391-3-7-.08(1) . In that the Consent Order emerged from an enforcement action taken by the Respondent in accordance with the authority granted by the Act, it is appropriately analyzed in this context. The Respondent's actions, and specifically the issuance of the Consent Order, were in accordance with the Act's mandate "to attempt by conference, conciliation, or persuasion" to achieve compliance of a violator with the Act. O.C.G.A. § 12-2-2(c)(6) .
6.
The Petitioner contends that the Director's action was arbitrary and capricious for the following reasons:
a. The Consent Order serves as an after the fact buffer variance,
b. The Consent Order deviated from regulatory requirements, guidelines and accepted agency practices, including the publication of the Consent Order for public comment,
c. The Consent Order was issued without a careful and reasoned consideration of whether the buffer intrusion should be allowed to occur;
d. The Consent Order contains mutually exclusive terms and conditions,
e. The Consent Order is an unlawful agreement to agree, and
f. The Consent Order treated a violator more leniently than an applicant for a variance.
Contrary to agreement of counsel for Petitioner and Respondent, as announced on the record, the Petitioner posits arguments in post-hearing submissions which are outside the scope of this matter. Specifically, the Petitioner asserts that the Respondent's actions constitute ultra vires acts. Transcript at p. 6; Motion to Strike at Exhibit A. These additional grounds will not be addressed herein as they are not properly before the tribunal for consideration.
8.
The determination of whether an administrative action is "arbitrary and capricious" is a question of law and rests upon an examination of whether a rational basis exists for the administrative action. Sawyer v. Reheis, 213 Ga. App. 727, 729 (1994). The administrative action may be reversed only in those cases in which it is determined that the action was "done capriciously; without adequate determining principle; . . . or [is] non-rational." Id. At 730.
9.
The Consent Order is not an arbitrary and capricious administrative action on the basis of its characterization as an "after the fact variance". Admittedly, the Consent Order was issued after the land disturbing activity occurred within the twenty-five (25) foot buffer of the Property. The "after the fact" nature of the administrative action is merely descriptive of the temporal nature of administrative enforcement activity in accordance with the mandates of the Act and earlier interpretations of the Act's enforcement mechanisms by this tribunal. O.C.G.A. 12-2-2(c)(6) ; OCGA 12-7-12(a) and 12-7-15 ; Ga. Comp. R. & Regs.r. 391-3-7-.08 ; Altamaha Riverkeeper, Inc. et al. v. Carol Couch, Director, 207 Ga. ENV LEXIS 16 (2007); Testimony of Ms. Vick, Transcript at p. 283. The Consent Order was the result of administrative enforcement activity to conference, conciliate and persuade the cessation of activities in violation of the Act. O.C.G.A. 12-2-2(c)(6) The Consent Order was issued pursuant to and in compliance with the provisions of the Act and rests upon a rational basis.
10.
The Consent Order is not an arbitrary and capricious administrative action on the basis of its characterization as being issued in a manner that deviated from regulatory requirements, guidelines and accepted agency practices. On the contrary, the record is replete with credible evidence supporting a conclusion that the Respondent's issuance of the Consent Order was based upon rational compliance with statutory and regulatory requirements, agency protocols as set forth in the Manual for Erosion and Sediment Control in Georgia (Fifth Edition, 2000) and the Costal Stormwater Supplement to the Georgia Stormwater Management Manual (First Edition, 2000) and standard agency practices. Testimony of Ms. Vick, Transcript at pp. 259-411. The Petitioner's argument that the Respondent's calculations were not in accordance with the relevant provisions of the Manual is without merit, and based upon its reliance upon a provision which is inapplicable to the post-construction nature of the Respondent's administrative action.
11.
The Consent Order is not an arbitrary and capricious action by the Respondent on the basis that it was issued without a careful and reasoned consideration of the bulkhead and whether the buffer intrusion should be allowed to occur. Once more, the Petitioner's argument is without basis in fact, ignores the temporal reality of an enforcement activity, and is made without acknowledgment of the Respondent's mandate to confer, conciliate and persuade when addressing violations of the Act. O.C.G.A. 12-2-2(c)(6) . Quite simply, the Consent Order is not an arbitrary and capricious administrative action as argued and was issued upon a rational basis.
12.
The Consent Order is not an arbitrary and capricious action by the Respondent on the basis that it contains mutually exclusive terms and conditions. As articulated by Dr. Richardson, maintenance of the bulkhead in situ is inconsistent with the provisions for approval of a restoration plan restoring the buffer to its preconstruction condition.. The Petitioner's contentions are based upon a forced interpretation of the Consent Order based upon taking subsequent subparagraphs out of context of the principle provision of the Consent Order. The Petitioner's contentions ignore the basic principle that subsequent paragraphs of the Consent Order are appropriately read in context of its unequivocal provision "the bulkhead and associated fill constructed or placed within the buffer, can remain in-situ provided the Respondent complies with all Conditions of the Order." (emphasis added). The Consent Order was issued upon a rational basis.
13.
The Consent Order is neither arbitrary nor capricious on the basis of its constituting an allegedly illegal contract containing an agreement to agree. The Petitioner has provided no evidence and posited no argument in support of this tribunal's imposition of contract law principles upon administrative actions. Neither the Act nor the regulations promulgated pursuant thereto contain such a requirement. No caselaw has been cited to this tribunal to support such an expansion of its jurisdiction. The Petitioner's contentions are without merit.
14.
The Consent Order is neither arbitrary nor capricious on the basis of its imposition of more lenient terms in connection with a violation of the Act than would have been imposed in connection with an application for a permit to allow land disturbing activities within the twenty-five (25) foot buffer. This contention is belied by the inclusion of a civil penalty calculated in accordance with the Respondent's statewide penalty matrix within the terms and conditions of the Consent Order. Further, there is no evidence in the record to support a conclusion that the Respondent would not have approved an application seeking a variance to conduct land disturbing activities within the twenty-five (25) foot buffer to construct a bulkhead. The Respondent's issuance of the Consent Order was based upon a rational process and was neither arbitrary nor capricious.
15.
The Respondent's issuance of the Consent Order is as protective of the environment as its issuance of a buffer variance upon application. There is ample evidence in the record to support a conclusion that the Respondent aggressively investigated the land disturbing activities on the Property's buffer, monitored and quantified the impact of these land disturbing activities in accordance with the relevant best management practices, and engaged in the Act's mandated conference, conciliation and persuasion with the violator prior to the issuance of the Consent Order. The Petitioner's contentions are without merit.
16.
The Respondent's issuance of the Consent Order was neither arbitrary nor capricious, but based upon a rational approach to mitigation as set forth in Respondent's Streambank and Shoreline Stabilization Guidance manual. There is ample evidence in the record to support a conclusion that the construction of the bulkhead is in compliance with Tier 3 mitigation requirements as outlines in the Guidance manual and in accordance with the Respondent's analysis of site conditions.
Decision
For all the above and foregoing reasons, the Respondent's issuance of the Consent Order is hereby AFFIRMED, and the Petitioner's contentions are dismissed as without merit.
This 7th day of March 2012.
Footnotes
Footnotes
1 	 The provisions of O.C.G.A. § 12-2-2(c)(3)(A) envision a bifurcated hearing process in which the evidence and arguments relating to the Petitioner's standing be resolved prior to addressing the substantive merits of the case.?

2 	 In an environmental case decided before Laidlaw, the Supreme Court found that the Plaintiffs lacked standing. The facts of the case, however, are quite different from the facts in the matter before us. In Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992), the Court rejected standing because the only two relevant witnesses could not establish injury in fact. The first witness testified that "she traveled to Egypt in 1986 and 'observed the traditional habitat of the endangered nile crocodile there . . . and that she 'will suffer harm in fact as the result of [the] American . . . role . . . in overseeing the rehabilitation of the Aswan High Dam on the Nile . . . and [in] developing . . . Egypt's . . . Master Water Plan." Defenders of Wildlife, at 563. The second witness testified that she "observed the habitat" of certain endangered species during a trip to Sri Lanka in 1981, and that the development project might reduce the number of the species. She alleged injury because she "intend[s] to return to Sri Lanka in the future and hope[s] to be more fortunate in spotting at least the endangered elephant and leopard." Id. The witness had no "current plans" for returning to Sri Lanka. Defenders of Wildlife, at 563-564. This Tribunal in Actions for a Clean Env't v. Dep't of Natural Res., OSAH-DNR-AQ-97-019 (1997), also rejected the petitioner's standing argument, in part because of the nature of the injury alleged by the witnesses at the standing hearing. Two of the three witnesses for Petitioner in Actions for a Clean Env't, provided "no testimony or allegation . . . that they will be injured at all by Respondent's action." The third witness believed that toxins would be emitted from the asphalt plant which could affect her three and a half year old daughter if her daughter attended the school near the plant in the future. The evidence presented was highly speculative and uncertain. See Laidlaw, at 184.?

3 	 The term "schedules of compliance" is defined as:
Any person who obtains an NPDES Permit or other discharge permit pursuant to the Act but who is not in compliance with applicable effluent standards and limitations or other requirements contained in such permit at the time same is issued, shall be required to achieve compliance with such standards and limitations or other requirements in accordance with a schedule of compliance ....
Ga. Comp. R. & Regs. r. 391-3-6-.06(10) .?
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You have requested my official opinion regarding the authority of the Enforcement Division of the State Board of Workers' Compensation to enforce the new criminal statute of aggravated identity fraud under O.C.G.A. § 16-9-121.1 . It is my official opinion that the Enforcement Division is authorized to enforce this criminal statute provided that its investigators are certified as peace officers and the enforcement results from an investigation into alleged violations of the workers' compensation laws in Chapter 9 of Title 34.
The new offense of aggravated identity fraud was recently enacted as part of the Illegal Immigration Reform and Enforcement Act of 2011, 2011 Ga. Laws 794. A person commits this offense when "he or she willfully and fraudulently uses any counterfeit or fictitious identifying information concerning a real, fictitious, or deceased person with intent to use such counterfeit or fictitious identifying information for the purpose of obtaining employment." O.C.G.A. § 16-9-121.1(a) . A violation of Code Section 16-9-121.1 is "punishable by imprisonment for not less than one nor more than 15 years, a fine not to exceed $ 250,000, or both, and such sentence shall run consecutively to any other sentence which the person has received." O.C.G.A. § 16-9-126(a.1) .
The offense of aggravated identity fraud is found in Article 8 of Chapter 9 which covers identity fraud offenses in the Criminal Code of Georgia. See O.C.G.A. §§ 16-9-120 through -132. Although the Administrator of the Governor's Office of Consumer Protection has been designated to initiate investigations and receive consumer complaints regarding identity fraud, this designation does not "preclude any otherwise authorized law enforcement or prosecutorial agencies from conducting investigations and prosecuting offenses of identity fraud." O.C.G.A. § 16-9-123 .
The Enforcement Division of the State Board of Workers' Compensation is established by O.C.G.A. § 34-9-24 . That statute authorizes the Enforcement Division to "assist the chairperson in administratively investigating allegations of fraud and non-compliance" and also authorizes it to "promptly notify the appropriate prosecuting attorney's office of any action which involves criminal activity." O.C.G.A. § 34-9-24(a) . The statute further states that "[w]hen so required or requested by the chairperson or the specific district attorney, the unit shall cooperate with the district attorney in the investigation and prosecution of criminal violations." Id.
Investigators within the Enforcement Division who are certified as peace officers "in compliance with Chapter 8 of Title 35 shall have the authority to execute search warrants and make arrests pursuant to warrants only if such warrants [are] issued as the result of a criminal investigation of an alleged violation of this chapter." O.C.G.A. § 34-9-24(c) . Investigators are also "authorized to serve subpoenas in connection therewith." Id. However, the use of subpoenas should be avoided once it appears that the focus of an investigation is criminal.
The Georgia Peace Officer Standards and Training Act in Chapter 8 of Title 35 defines "peace officer" in part as "[a]n agent, operative, or officer of this state . . . who . . . is vested either expressly by law or by virtue of public employment or service with authority to enforce the criminal or traffic laws through the power of arrest and whose duties include the preservation of public order, the protection of life and property, and the prevention, detection, or investigation of crime." O.C.G.A. § 35-8-2(8)(A) . "Peace officer" is alternatively defined as "an administrative investigator who is an agent, operative, investigator, or officer of this state whose duties include the prevention, detection, and investigation of violations of law and the enforcement of . . . requirements of his or her respective employing agency." O.C.G.A. § 35-8-2(8)(D) .
According to Code Section 16-9-123 , any authorized law enforcement or prosecutorial agency may conduct investigations of aggravated identify fraud. The statute establishing the Enforcement Division clearly authorizes investigators certified as peace officers to make arrests and execute search warrants "as the result of" a criminal investigation of an alleged violation of the workers' compensation laws. O.C.G.A. § 34-9-24(c) . It is important to note, however, that this is a limited authorization and investigators should ensure that their conduct conforms to the wording of the statute.
Therefore, it is my official opinion that investigators of the Enforcement Division certified as peace officers may enforce the new statute of "Aggravated Identity Fraud" by arrest and the execution of search warrants provided that it is the result of a criminal investigation of an alleged violation of the workers' compensation laws of Chapter 9 of Title 34.
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Request By: 		
 		Executive Director
 		Georgia Firefighters Pension Fund
Opinion
Opinion by: 		Robin J. Leigh, Assistant Attorney General
This responds to your request for my official opinion on how the limitation within O.C.G.A. § 47-7-127(d) on the amount of the Georgia Firefighters' Pension Fund's assets that can be invested in alternative investments is defined. Specifically, you have requested that the following question be answered: "In calculating the amount of alternative investments for determining the 5% cap, is the amount of the investment based on committed amount, the net amount actually paid by the Fund for the current portfolio holdings, or the market value of the investments?"
The Georgia Firefighters' Pension Fund is the only public fund in the State of Georgia currently approved to invest in alternative investments. Effective July 1, 2010, the General Assembly enacted O.C.G.A. § 47-7-127 , entitled "'Alternative investments' defined; code of ethics." This statute lists the acceptable forms of alternative investments and the allowed percentages of specific types of alternative investments, defines proprietary information, and sets out reporting requirements for the alternative investments.
Of importance to this opinion is O.C.G.A. § 47-7-127(d) , which states as follows:
Alternative investments by the fund may not in the aggregate exceed 5 percent of fund assets at any time. The board shall have the discretion to designate whether any investment that is permitted to be made as an alternative investment pursuant to this Code section and is also permitted to be made as an investment pursuant to Code Section 47-20-83 shall be treated for purposes of the 5 percent limitation and otherwise as an alternative investment made pursuant to this Code section or as an investment made pursuant to Code Section 47-20-83 . If the fund is not in compliance with the limitations imposed by this subsection, it shall make a good faith effort to come into compliance within two years and in any event as soon as practicable thereafter; provided, however, that during any period of noncompliance the fund shall not increase the percentage of its assets committed to be invested in alternative investments but shall be permitted during such period to continue to make investments as required by the then existing commitments of the fund to alternative investments made before the period of noncompliance.
(Emphasis added.) The statute is silent on how the 5 percent limitation on alternative investments in the fund is to be calculated. When interpreting statutes, one "must look for the intent of the legislature and construe statutes to effectuate that intent." City of Roswell v. City of Atlanta, 261 Ga. 657 (1991). "It is an elementary rule of statutory construction that a statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject-matter, briefly called statutes 'in pari material,' are construed together, and harmonized wherever possible, so as to ascertain the legislative intendment and give effect thereto." Ryan v. Commr's of Chatham Cnty., 203 Ga. 730, 731-32 (1948). "[A]ll statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it [and] they are to be construed in connection and in harmony with the existing law . . . ." Wigley v. Hambrick, 193 Ga. App. 903, 905 (1989).
It is instructive to review other statutes related to the establishment of the Georgia Firefighters' Pension Fund. Specifically, O.C.G.A. § 47-7-23 lists the powers and duties of the Board of Trustees of the Georgia Firefighters' Pension Fund and states in subsection (b) that
[t]he board shall have the full power to invest and reinvest such funds subject to all the terms, conditions, limitations, and restrictions imposed by Article 7 of Chapter 20 of this title, the 'Public Retirement Systems Investment Authority Law.' Subject to such terms, conditions, limitations, and restrictions, the board shall have full power to hold, purchase, sell, assign, transfer, and dispose of any of the securities and investments in which any of the funds are invested, including the proceeds of any investments and money belonging to the fund.
(Emphasis added.) Further, O.C.G.A. § 47-7-127(b) and (d) reference the requirements in O.C.G.A. §§ 47-20-82 , 47-20-83 , and 47-20-84 . As Code section 47-7-23 states that the fund is subject to Article 7 of Chapter 20, and the statute in question refers to the statutes making up the Public Retirement Systems Investment Authority Law, it is then necessary to review those particular statutes for guidance in determining how the limitation on alternative investments is to be calculated.
Specifically, O.C.G.A. § 47-20-82 , entitled "Investing funds; eligibility; investment limitation," states:
b. Funds shall invest in or lend their assets on the security of, and shall hold as invested assets, only eligible investments as prescribed in this article.
c. Eligibility of an investment shall be determined as of the date of its making or acquisition.
d. Any investment limitation based upon the amount of the fund's assets shall relate to such assets on the basis of the assets' aggregate historical cost.
(Emphasis added.) Thus, O.C.G.A. § 47-20-82(c) , as made applicable to the Fund by O.C.G.A. § 47-7-23(b) , provides that the five percent limitation in O.C.G.A. § 47-7-127(d) is to be based on the assets' aggregate historical cost.
Therefore, it is my official opinion that the five percent limitation on alternative investments for the Georgia Firefighters' Pension Fund is to be based upon the assets' aggregate historical cost.
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Request By: 		
 		State Treasurer
Opinion
Opinion by: 		W. Wright Banks, Jr., Senior Assistant Attorney General
This responds to your request for an official opinion regarding the authority of the Office of the State Treasurer to enter into repurchase agreements and reverse repurchase agreements in connection with managing the State's investment and liquidity needs.
The Office of the State Treasurer is created by O.C.G.A. § 50-5A-1 which also provides that the state treasurer is to be appointed and removed by the State Depository Board. The treasurer is empowered to "hire the personnel for the office and shall supervise, direct, account for, organize, plan, and execute the functions vested in the office." O.C.G.A. § 50-5A-1 . The Office of the State Treasurer is assigned to the Department of Administrative Services for administrative purposes only. O.C.G.A. § 50-5A-9 . The Office of the State Treasurer and the state treasurer succeeded to "all the powers and duties of . . . the former Office of Treasury and Fiscal Services and its director." O.C.G.A. § 50-5A-10 .
O.C.G.A. § 50-5A-7 provides for the duties of the Office of the State Treasurer as follows:
(a) It shall be the power and duty of the Office of the State Treasurer:
(1) To receive and keep safely all moneys which shall from time to time be paid to the treasury of this state, and to pay all warrants legally drawn on the treasury by the Governor and countersigned by the Comptroller General or, in the Comptroller General's absence, by the deputy comptroller general, and to pay all drafts of the President of the Senate and the Speaker of the House of Representatives for sums lawfully due the members and officers of their respective bodies;
(2) To keep good and sufficient accounting records of every sum of money received into, or disbursed from, the state treasury, utilizing an accounting system in conformity with generally accepted accounting principles and approved by the state accounting officer;
(3) To keep a true and faithful record of all warrants drawn by the Governor on the treasury and all drafts drawn on the treasury by the President of the Senate and the Speaker of the House of Representatives;
(4) To keep a true and faithful record of the accounts with all designated state depositories in which the state's money is deposited, showing the principal amount and the interest earned in each depository;
(5) To keep safely certificates of stock, securities, state bonds, and other evidences of debt and to manage and control the same for the purposes to which they are pledged;
(6) To invest all state and custodial funds, subject to the limitations of subsection (b) of this Code section and Chapter 17 of this title;
(7) To invest all health insurance funds, subject to the limitations of subsection (b) of this Code section and Chapter 17 of this title;
(8) To invest all self-insurance, liability, indemnification, tort claims, workers' compensation, or related funds, subject to the limitations of subsection (b) of this Code section and Chapter 17 of this title;
(9) To invest all other funds in its possession, subject to the limitations of subsection (b) of this Code section and Chapter 17 of this title; and
(10) To lend securities in its possession, subject to the limitations of subsection (b) of this Code section and Chapter 17 of this title.
(b) Pursuant to an investment policy adopted by the State Depository Board, the Office of the State Treasurer shall invest funds through the state treasurer. The state treasurer shall invest all funds with the degree of judgment and care, under circumstances then prevailing, which persons of prudence, discretion, and intelligence exercise in the management of their own affairs, not for speculation, but for investment, considering first the probable safety of their capital and then the probable income to be derived.
(Emphasis supplied.) Subsection (a) grants to the Office of the State Treasurer the power to invest various funds, but requires that such investments be consistent with Chapter 17 of Title 50. Subsection (b) grants to the Office of the State Treasurer the power to invest funds through the state treasurer "[p]ursuant to an investment policy adopted by the State Depository Board." This grant of authority to the Office of the State Treasurer is conditioned on the treasurer investing funds with the degree of judgment and care described in subsection (b).
Specifically related to repurchase and reverse repurchase agreements, O.C.G.A. § 50-17-2 provides:
(a) Agencies, authorities, boards, public corporations, instrumentalities, retirement systems, and other divisions of state government authorized to invest in direct obligations of the United States government or in obligations unconditionally guaranteed by agencies of the United States government may do so by selling and purchasing such obligations under agreements to resell or repurchase the obligations at a date certain in the future at a specific price which reflects a premium over the purchase or selling price equivalent to a stated rate of interest. Delivery of the obligations purchased may be made by deposit through book entry in a safekeeping account maintained by the seller of the securities, in the name of the purchasing state entity or its agent, clearly indicating the interest of the purchasing state entity.
(b) In addition to the authorization in subsection (a) of this Code  section, the state treasurer may invest in the securities authorized for direct investment by subsection (b) of Code Section 50-17-63 by selling and purchasing such obligations under agreements to resell or repurchase the obligations at a date certain in the future at a specific price which reflects a premium over the purchase or selling price equivalent to a stated rate of interest. Delivery of the obligations purchased may be made by deposit through book entry in a safekeeping account maintained by the seller of the securities, in the name of the Office of the State Treasurer or its agent, clearly indicating the interest of the Office of the State Treasurer.
(Emphasis supplied.) O.C.G.A. § 50-17-63(b) provides as follows:
(b) All departments, boards, bureaus, and other agencies of the state shall report to the board, on such forms and at such times as the board may prescribe, such information as the board may reasonably require concerning deposits and withdrawals pursuant to this Code section and shall enable the board to determine compliance with this Code section. Interest earned on state funds withdrawn from the state treasury on approved budgets shall be remitted to the Office of the State Treasurer by each department, board, bureau, or agency and placed in the general fund. The board may permit the state treasurer to invest in any one or more of the following: bankers' acceptances; commercial paper; bonds, bills, certificates of indebtedness, notes, or other obligations of the United States and its subsidiary corporations and instrumentalities or entities sanctioned or authorized by the United States government including, but not limited to, obligations or securities issued or guaranteed by Banks for Cooperatives regulated by the Farm Credit Administration, the Commodity Credit Corporation, Farm Credit Banks regulated by the Farm Credit Administration, Federal Assets Financing Trusts, the Federal Financing Bank, Federal Home Loan Banks, the Federal Home Loan Mortgage Corporation, the Federal National Mortgage Association, the Financial Assistance Corporation chartered by the Farm Credit Administration, the Government National Mortgage Association, the Import-Export Bank, Production Credit Associations regulated by the Farm Credit Administration, the Resolution  Trust Corporation, and the Tennessee Valley Authority; obligations of corporations organized under the laws of this state or any other state but only if the corporation has a market capitalization equivalent to $ 100 million; provided, however, that such obligation shall be listed as investment grade by a nationally recognized rating agency; bonds, notes, warrants, and other securities not in default which are the direct obligations of the government of any foreign country which the International Monetary Fund lists as an industrialized country and for which the full faith and credit of such government has been pledged for the payment of principal and interest, provided that such securities are listed as investment grade by a nationally recognized rating agency; or obligations issued, assumed, or guaranteed by the International Bank for Reconstruction and Development or the International Financial Corporation, provided that such securities are listed as investment grade by a nationally recognized rating agency; provided, however, that interest earned on the investment of motor fuel tax revenues shall be defined as motor fuel tax revenues and shall be appropriated in conformity with and pursuant to Article III, Section IX, Paragraph VI(b) of the Constitution of Georgia. The board may also permit the state treasurer to lend any of the securities of the type identified in this subsection subject to the limitations of subsection (b) of Code Section 50-5A-7 and this chapter.
(Emphasis supplied.) Thus, O.C.G.A. § 50-17-2(b) specifically authorizes the state treasurer to enter into agreements involving the selling and purchasing of any of the investments authorized by O.C.G.A. § 50-17-63(b) "under agreements to resell or repurchase the obligations at a date certain in the future at a specific price which reflects a premium over the purchase or selling price equivalent to a stated rate of interest."
Although not addressing the state treasurer's authority, the provisions of O.C.G.A. § 50-17-2 were addressed in a 2003 Opinion of the Attorney General. 2003 Op. Att'y Gen. 03-10 addresses the specific question of "whether O.C.G.A. § 50-17-2 gives the Financing and Investment Division of the Georgia State Financing and Investment Commission ('GSFIC') the authority to enter into reverse repurchase agreements" and concludes as follows:
Therefore, it is my official opinion that O.C.G.A. § 50-17-2(a) authorizes both selling and purchasing with a commitment to repurchase or resell. When GSFIC is selling the underlying security with a commitment to buy it back from the purchaser at a specified price at a designated future date, that transaction is commonly known as a "repurchase agreement." Conversely, when GSFIC is purchasing the underlying security with a commitment to sell it back to the seller at a specified price at a designated future date, the transaction is commonly known as a "reverse repurchase agreement." Thus, the statutory authorization for purchasing under agreements to resell is, in effect, an authorization to engage in reverse repurchase agreements, as I have described them.
As support for its conclusion, 2003 Op. Att'y Gen. 03-10 cites 1979 Op. Att'y Gen.
79-62, which addressed the question of whether the Teachers Retirement System, the Employees' Retirement System, and GSFIC could invest in repurchase agreement transactions prior to the enactment of O.C.G.A. § 50-17-2 . 1979 Op. Att'y Gen. 79-62 concludes that
a repo transaction can be an authorized investment of TRS, ERS and GSFIC so long as the transaction is intended by the parties to be a sale and repurchase of securities on terms under which such securities might normally be sold, and so long as the documents supporting the transaction adequately record that intention of the parties, and so long as the securities involved are those in which the state entity is otherwise authorized to invest.
One source of investment authority of the Office of the State Treasurer is set forth in O.C.G.A. § 50-5A-7 , which requires that investments be conducted by the state treasurer for the Office of the State Treasurer in accord with Chapter 17 of Title 50 and the investment policy of the State Depository Board. The treasurer is also required to "invest all funds with the degree of judgment and care, under circumstances then prevailing, which persons of prudence, discretion, and intelligence exercise in the management of their own affairs, not for speculation, but for investment, considering first the probable safety of their capital and then the probable income to be derived." O.C.G.A. § 50-5A-7(b) . Further, O.C.G.A. § 50-17-2 specifically authorizes the state treasurer to invest in any of the securities authorized under O.C.G.A. § 50-17-63(b) "by selling and purchasing such obligations under agreements to resell or repurchase the obligations at a date certain in the future at a specific price which reflects a premium over the purchase or selling price equivalent to a state rate of interest." Subject to the limitations set forth in the statutes described herein and the policies of the State Depository Board, the Office of the State Treasurer is empowered to enter into repurchase agreements and reverse repurchase agreements in connection with fulfilling its role related to managing the investment and liquidity needs of the State.
Based on the foregoing, it is my official opinion that, in compliance with the applicable statutory provisions and the policies of the State Depository Board, the Office of the State Treasurer is empowered to enter into repurchase agreements and reverse repurchase agreements in connection with fulfilling its role related to managing the investment and liquidity needs of the State.
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Request By: 		
 		Deputy Director, Georgia Crime Information Center
Opinion
Opinion by: 		ASHLEY L. CULBERSON, Assistant Attorney General
You have requested, in your letter of October 18, 2011, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2011 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted. Those offenses include: O.C.G.A. &#64; 10 1 202.1 (Addition of Denatonium Benzoate to Certain Antifreeze to Render Unpalatable); O.C.G.A. &#64; 16 11 200 (Transporting or Moving Illegal Aliens); O.C.G.A. &#64; 16 11 201 (Concealing, Harboring, or Shielding an Illegal Alien); O.C.G.A. &#64; 16 11 202 (Inducing an Illegal Alien to Enter State); O.C.G.A. &#64; 16 13 64(b) (Negligent Use, Release, or Disclosure of Electronic Data Base Prescription Information); O.C.G.A. &#64; 24 12 21(b) (Disclosure of AIDS Confidential Information); O.C.G.A. &#64; 27 2-31(a) (4)(B)(i) (Release of Feral Hogs Into Unfenced Area); O.C.G.A. &#64; 27 3 9(b)(4) (Unlawful Enticement of Game); O.C.G.A. &#64; 27 3 9(c) (Unlawful Enticement of Game &#64; Baiting for Doves); O.C.G.A. &#64; 31 41 6 (Georgia Lead Poisoning Prevention Act of 1994); O.C.G.A. &#64; 35 3 164 (Unlawful Dissemination or Use of DNA Data Bank Information); O.C.G.A. &#64; 40 1 8 (Operation of a Vehicle in Violation of an Out-of-Service Order); O.C.G.A. &#64; 40 1 23 (Transportation of Hazardous Materials Act); O.C.G.A. &#64; 50 36 1(o)(2) (Violation of Requirements for Verifying Lawful Presence Within the United States); O.C.G.A. &#64; 50 36 2 (Secure and Verifiable Identity Document Act). In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. &#64; 35 3 33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted. The first misdemeanor offense is O.C.G.A. &#64; 10 1 202.1. That Code section requires that antifreeze sold in this state that is manufactured after July 1, 2012, containing more than 10 percent ethylene glycol shall include denatonium benzoate at a minimum of 30 parts per million and a maximum of 50 parts per million as an aversive agent to render the antifreeze unpalatable. The requirement applies to manufacturers, packagers, distributors, recyclers, and sellers of antifreeze. Code section 10 1 211 provides that violation of O.C.G.A. &#64; 10 1 202.1 is a misdemeanor. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required. I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The second misdemeanor offense is O.C.G.A. &#64; 16 11 200. That Code section provides that upon a first offense, it shall be a misdemeanor to transport or move seven or fewer illegal aliens at the same time. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 16 11 200 as offenses for which those charged are to be fingerprinted. The third misdemeanor offense is O.C.G.A. &#64; 16 11 201. That Code section provides that it shall be a misdemeanor for any person who is acting in violation of another criminal offense to conceal, harbor, or shield from detection seven or fewer illegal aliens. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 16 11 201 as offenses for which those charged are to be fingerprinted. The fourth misdemeanor offense is O.C.G.A. &#64; 16 11 202. That Code section provides that it shall be a misdemeanor for any person who is acting in violation of another criminal offense to knowingly induce, entice, or assist an illegal alien to enter this state. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 16 11 202 as offenses for which those charged are to be fingerprinted. The fifth misdemeanor offense is O.C.G.A. &#64; 16 13 64(b). That Code section provides that it shall be a misdemeanor for any person authorized to access electronic data base prescription information to negligently use, release, or disclose such information in a manner or for a purpose that violates Title 16, Chapter 13, Article II, Part II. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 16 13 64(b) as offenses for which those charged are to be fingerprinted. The sixth misdemeanor offense is O.C.G.A. &#64; 24 12 21(b). That Code section provides that persons or legal entities which receive AIDS confidential information or which are responsible for recording, reporting, or maintaining AIDS confidential information shall not intentionally or knowingly disclose that information to another person or legal entity and cannot be compelled by subpoena, court order, or other judicial process to disclose that information to another person or legal entity. That Code section further provides that a person or legal entity which receives AIDS confidential information which is known to have been disclosed in violation of the non-disclosure requirements of that Code section shall not intentionally or knowingly disclose that information or be compelled to do so by subpoena, court order, or other judicial process. Pursuant to O.C.G.A. &#64; 24-12-21(o), it shall be a misdemeanor for any person to violate subsection (b) of O.C.G.A. &#64; 24-12-21. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The seventh misdemeanor offense is O.C.G.A. &#64; 27 2 31(a)(4)(B). That Code section provides that it shall be a misdemeanor of a high and aggravated nature for any person to release any trapped or transported feral hog into any area that is not fenced to prevent escape of such feral hog onto the land of another. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 27 2 31(a)(4)(B) as offenses for which those charged are to be fingerprinted. The eighth misdemeanor offense is O.C.G.A. &#64; 27 3 9(b)(4). That Code section provides that it shall be a misdemeanor of a high and aggravated nature for any person to take &#64;any big game animal, other than deer, within 200 yards of any place where any corn, wheat, or other grains, salts, apples, or other feed or bait has been placed, exposed, deposited, distributed, or scattered so as to constitute a lure, attraction, or enticement for any game bird or game animal.&#64; I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 27 3 9(b)(4) as offenses for which those charged are to be fingerprinted. The ninth misdemeanor offense is O.C.G.A. &#64; 27 3 9(c). That Code section provides that it shall be a misdemeanor for an owner or other person having lawful possession or control of an area or field baited for doves to fail to comply with an order of a conservation ranger requiring the removal of bait or the erection of signs, or both. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The tenth misdemeanor offense is O.C.G.A. &#64; 31 41 6. That Code section provides that it shall be a misdemeanor for any person to engage in certain training or lead-based paint activities prohibited in Chapter 41 of Title 31. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The eleventh misdemeanor offense is O.C.G.A. &#64; 35 3 164. That Code section provides that it shall be a misdemeanor for any person to disseminate information contained in the DNA data bank without authority. That Code section further provides that any person who disseminates information contained in the data bank, knowing that such dissemination is for a purpose other than as authorized by law, shall be guilty of a misdemeanor of a high and aggravated nature. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 31 41 6(c) as offenses for which those charged are to be fingerprinted. The twelfth misdemeanor offense is O.C.G.A. &#64; 40 1 8. That Code section provides that it shall be a misdemeanor for any person to drive or operate, or cause operation of, a vehicle in violation of an out-of-service order. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The thirteenth misdemeanor offense is O.C.G.A. &#64; 40 1 23. That Code section provides that it shall be a misdemeanor for any person to violate or fail to comply with any provision of Article 2, Chapter 1 of Title 40, &#64;Transportation of Hazardous Materials.&#64; I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 40 1 23 as offenses for which those charged are to be fingerprinted. The fourteenth misdemeanor offense is O.C.G.A. &#64; 50 36 1(o)(2). That Code section provides that it shall be a misdemeanor of a high and aggravated nature for any agency head to willfully violate the provisions of Chapter 36 of Title 50 requiring verification of lawful presence in the United States or to act so as to intentionally and deliberately interfere with the implementation of the requirements of that Chapter. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 50 36-1(o)(2) as offenses for which those charged are to be fingerprinted. The fifteenth misdemeanor offense is O.C.G.A. &#64; 50 36 2. That Code section provides that it shall be a misdemeanor for any person to knowingly accept identification documents that are not secure and verifiable documents as provided in subsection (b)(3) of that Code section. I hereby designate any misdemeanor offenses arising under O.C.G.A. &#64; 50 36 2 as offenses for which those charged are to be fingerprinted. I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Opinion
Opinion by: 		
Lois F. Oakley, Administrative Law Judge
UPPERCHATTAHOOCHEE RIVERKEEPER, Petitioner, v. F. ALLEN BARNES, DIRECTOR, ENVIRONMENTAL PROTECTION DIVISION, GEORGIA DEPARTMENT OF NATURAL RESOURCES, Respondent, and FULTON COUNTY, GEORGIA, Intervenor.
ORDER OF DISMISSAL
A Motion for Dismissal has been filed in this matter on the basis that the underlying controversy has been rendered moot by the Director's withdrawal of Buffer Variance # BV-060-11-03. The basis of the Petitioner's standing to pursue this appeal rests upon an order or action of the Director. O.C.G.A. §§ 12-2-2(c)(2)(A) and 12-7-16 . The Director's withdrawal of the buffer variance placed in issue by the Petitioner renders this matter moot. Accordingly, these proceedings are hereby DISMISSED.
This 18th day of November, 2011.
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Request By: 		
 		Governor
Opinion
Opinion by: 		DENNIS R. DUNN, Deputy Attorney General
You have asked for my opinion regarding the proper calculation of the terms of office and the expiration dates of those terms for members of the Georgia Government Transparency and Campaign Finance Commission, formerly known as the State Ethics Commission. It is my official opinion that a member of the Commission may serve no more than one complete four year term of office, as set by law, and may for a period of less than a complete term hold over in office until his successor is duly appointed and properly takes office.
Background
In 1974, the General Assembly enacted the Campaign Financing Disclosure Act and created, as the regulatory body to enforce the Act, the State Campaign Ethics Commission. 1974 Ga. Laws 155. The Commission consisted of five members, one each to be appointed by the Governor and by a majority vote of both the House of Representatives and the Senate. 1974 Ga. Laws at 161, § 9. The remaining two members of the Commission, who could not be members of the same political party, were appointed by the three initial appointees and all were required to be confirmed by the Senate. Id.
The initial terms of office for these appointees were staggered so that the terms of the Commission members would not expire at the same time. Id. The term for the Governor's appointee expired in 1975 and the terms of the persons selected by the initial three appointees expired in 1976 and 1977. Id. The terms of office for the House and Senate appointees expired in 1978 and 1979 respectively. Id. Thereafter, each member of the Commission was to receive a five year term of office and there was no restriction on whether an individual could be reappointed to the Commission. Id. Each member of the Commission would continue to hold over in office until his successor was "appointed and qualified," meaning that the successor properly took the oath and entered into the office.1 Id.

The following year the General Assembly revised the manner of selecting the five Commission members, with the Secretary of State, the Lieutenant Governor and the Speaker of the House appointing three members and the Governor appointing the two remaining members. 1975 Ga. Laws 1120, 1128-29, § 10. The terms of office were again staggered, with the Secretary of State's appointee receiving a one year term, the Lieutenant Governor's appointee receiving a two year term, the Speaker's appointee receiving a three year term, and the Governor's appointees receiving four and five year terms. Id. The Governor's appointees could not both be from the same political party. Id. The terms of office of all of these appointees were set to begin on May 1, 1975, and commissioners were prohibited from serving "more than one term of office." Id. Appointees serving after these initial appointments received five year terms of office, but each was still to serve "until his successor is duly appointed and qualified." Id. Vacancies on the Commission were to be filled by appointment by the officer who had made the initial designation for that position, but the term of the appointment was only for the balance of the unexpired term of the vacating commissioner. Id. at 1129.
In 1976, the General Assembly amended these provisions again, extending by one year each of the terms provided for in the 1975 statutory change. 1976 Ga. Laws 1423, 1428-29, § 5. This alteration was followed in 1977 by changing the name of the Commission to the State Campaign and Financial Disclosure Commission and altering the types of prior or current government service which would disqualify a person from serving on the Commission. 1977 Ga. Laws 1302, 1308-10, §§ 12 and 13. No changes were made in the terms of office of the commissioners. Id.
In 1986, the Commission became the State Ethics Commission. 1986 Ga. Laws 957. The terms of office for the commissioners then serving were changed to expire on March 1, 1987. 1986 Ga. Laws at 962, § 1. The method of appointment for the five commissioners was again changed so that the Governor now appointed three members and the Lieutenant Governor and the Speaker of the House each appointed one member. Id. Not more than two of the Governor's appointees could be from the same political party. Id. Two of the Governor's initial appointees received three year terms of office and the remaining appointee received a two year term. Id. The Lieutenant Governor's and Speaker's appointees each received four year terms of office. Id. All of these new terms of office were set to begin on March 2, 1987, and all appointments thereafter were for four year terms. Id. at 962-63. Again, all members were to serve "until such member's successor is duly appointed and qualified," and an appointee to a vacancy served only for the balance of the unexpired term of the person he was replacing. Id. at 963. The restriction on multiple terms became "[m]embers of the commission shall not serve for more than one complete term of office." Id. (emphasis added). A subsequent change in 1987, though, provided that the previous members of the Commission, whose terms had ended March 1, 1987, would be eligible for reappointment to the Commission for one of the initial terms. 1987 Ga. Laws 297, 302, § 3.
A change in 2005 removed the appointment power of the Lieutenant Governor and instead provided that the Senate appointment would be made by the Committee on Assignments. 2005 Ga. Laws 859, 864, § 3. In 2010, the Commission was renamed again to become the Georgia Government Transparency and Campaign Finance Commission. 2010 Ga. Laws 1173, 1178, § 3. Neither of these amendments changed the terms of office of the commissioners or the manner for filling vacancies. However, this amendment did delete from the statute the specific reference, dating from the 1986 amendment, that the terms of office of the then-members began on and subsequent terms of office are measured or calculated from March 2, 1987. Id. The language remained that commissioners would serve until a "successor is duly appointed and qualified." Id. Finally, the provision remained that "[m]embers of the commission shall not serve for more than one complete term of office." 2010 Ga. Laws at 1178. Therefore current Georgia law provides:
The commission shall be governed by five members appointed as follows: three members, not more than two of whom shall be from the same political party, shall be appointed by the Governor, two for terms of three years and one for a term of two years; one member shall be appointed by the Senate Committee on Assignments for a term of four years; and one member shall be appointed by the Speaker of the House of Representatives for a term of four years. Upon the expiration of a member's term of office, a new member, appointed in the same manner as the member whose term of office expired as provided in this subsection, shall become a member of the commission and shall serve for a term of four years and until such member's successor is duly appointed and qualified. If a vacancy occurs in the membership of the commission, a new member shall be appointed to the unexpired term of office by the state official or the committee that appointed the vacating member. Members of the commission shall not serve for more than one complete term of office.
O.C.G.A. § 21-5-4(b) . These provisions now control the proper calculation of the terms of office for the commission members.
In removing the reference to the March 2, 1987, date, as noted above, there is no indication that the General Assembly intended to change either the terms of office of the commissioners or how those terms of office should be calculated. The General Assembly left in place the provisions that commissioners could only be appointed either to fill the balance of the unexpired term of a previous commissioner or to the commissioner's own four year term of office. Because of this, the current commissioners' terms of office can only be identified by reference to the March 2, 1987, date in the previous versions of the statute and that must be used as the starting date for the calculation of all subsequent terms of office.
Summary
Applying these provisions, then, to the terms of office of the members of the Commission, it appears that the following principles and calculations are appropriate.
. Starting March 2, 1987, the Governor had the authority to appoint a member of the Commission initially to serve a two year term of office. That term of office expired March 1, 1989. Subsequent appointees to this position received four year terms of office which ran from March 2 to March 1 four years later for the following time periods: 1989-1993, 1993-1997, 1997-2001, 2001-2005, 2005-2009, 2009-2013, and so forth into the future.
. The Governor also had the authority to appoint two members of the Commission initially to three year terms of office, again beginning on March 2, 1987. These two terms of office ran from March 2, 1987, until March 1, 1990. Thereafter, the succeeding commissioners were to serve four year terms of office from March 2 until March 1 four years later for the following time periods: 1990-1994, 1994-1998, 1998-2002, 2002-2006, 2006-2010, 2010-2014, and so forth.
. Finally, the Speaker of the House and the Lieutenant Governor at the time (and the Senate Committee on Assignments since 2005) had the authority to appoint one commissioner each for four year terms of office. Those terms of office would have begun on March 2, 1987, and expired on March 1 four years later for the following time periods: 1987-1991, 1991-1995, 1995-1999, 1999-2003, 2003-2007, 2007-2011, 2011-2015, and so forth.
. The General Assembly anticipated that commissioners would sometimes not serve their full four year terms of office. This situation was addressed by providing the appropriate appointing person or entity with the authority to appoint a person to serve the balance of an unexpired term. Such an appointment would not change the underlying term of office of the previous incumbent commissioner, which would still be calculated as noted above. The new appointee would be serving the same term of office in the place of the departed commissioner. Because that commissioner, by virtue of being appointed to someone else's unexpired term of office, would not have served his own "complete" term of office, he is presumptively eligible to be appointed to his own four year term of office upon the ending of the previous incumbent's unexpired term.
. Finally, the statutory framework for the Commission also anticipates that, at the end of a term of office, a replacement commissioner might not be immediately appointed by the appropriate authority. Rather than leaving an unfilled vacancy on the Commission, which might hamper it in carrying out its statutory duties and responsibilities, the General Assembly provided that a commissioner could "hold over" in office, i.e., continue to serve beyond the expiration of his term of office. Again, this provision did not change the underlying term of office. The commissioner "holding over" is not receiving a new term of office. Instead, he continues to serve beyond the end of his term of office only as a matter of governmental necessity and operation and can be summarily replaced by the appointment of a new commissioner by the appropriate authority. That new appointee's term of office would still be measured by the statutory framework outlined above, dating from the March 2, 1987, starting date for the various terms of office.
. Applying these provisions, then, the current five members of the Commission should be serving terms of office as follows: one gubernatorial appointee should be serving a term of office that expires March 1, 2013, and the remaining two gubernatorial appointees should be serving terms of office expiring on March 1, 2014; the two legislative appointees should each be serving terms of office that would expire on March 1, 2015. These and the previous terms run with the office itself and do not change or depend upon who is the actual office holder.
Current Terms of Office
The current members of the Commission are Chairman Patrick N. Millsaps, Kent Alexander and B. Chan Caudell, all of who are gubernatorial appointees, and Hillary Stringfellow and Kevin Abernethy, who are the appointees of the Speaker of the House and the Senate Committee on Assignments respectively. You have asked for a clarification on the terms of office of these Commission members.
Your office, the office of the Speaker, the Secretary of the Senate, and the Campaign Finance Commission have provided the available documentation regarding past appointments to the Commission. Unfortunately, this documentation from the inception of the Commission to the present is incomplete, making it difficult -- if not impossible -- to determine with certainty when some commissioners' terms have ended and whether particular commission members have been appointed to unexpired or complete terms or have otherwise served in a holdover capacity. The difficulty is further compounded because it appears that many of the previous appointments of commissioners have not been made in accordance with the above outlined statutory time table and framework. This means the appointment documentation that is available may have used erroneous dates for the ending of terms or mischaracterized the nature of the appointment, making it increasingly difficult for succeeding appointing authorities to determine accurate periods of service for the proper terms of office. Finally, a number of commissioners resigned their positions during their terms, while others held over in office for substantial periods of time, all of which further clouds an understanding of the proper beginning and ending dates for the terms of office.
It is not possible to correct earlier mistakes regarding the appointments of commissioners who are no longer serving on the Commission. However, from a review of the available information it appears that each of those commissioners was otherwise properly appointed by the appropriate authority. To the extent that the timing of their service did not comport with the statutory terms of office, it nonetheless appears that they properly entered into their offices and acted in accordance with Georgia law in exercising the duties of the office. See, e.g., Garcia v. Miller, 261 Ga. 531, 532 (1991). 2

However, as you have recognized, it is appropriate to harmonize the terms of the present commissioners with Georgia law. Once this is done, you and the other appointing authorities may consider whether there are additional appointment actions to be taken. To assist you, and acknowledging the incomplete information available regarding Commission appointments, the following appears to be the appropriate calculation of the terms of office of the current commissioners.
Chairman Patrick N. Millsaps
The documentation provided states that Mr. Patrick Millsaps was initially appointed to the Commission on February 10, 2009, by Governor Sonny Perdue. The appointment order indicated that he was being appointed to succeed Emmett Bowers, "whose term expired on February 5, 2007." General Bowers' appointment order stated he was appointed on July 3, 2003, to succeed Rodney K. Strong, whose term of office according to the appointment order "expired February 5, 2003." Records provided by the Commission indicate that Mr. Strong began his service on the Commission on June 28, 2001. Unfortunately, while the appointments were properly made by the appointing Governors, the terms provided in these orders did not comply with the statutorily prescribed terms outlined above.
Instead, in order to harmonize the periods of actual service by these commissioners with the term requirements of the law, it must be concluded that Mr. Strong's June 28, 2001, appointment by Governor Roy Barnes was actually for the term of office that began March 2, 2001, and would have run until March 1, 2005. Mr. Strong apparently left office prior to that date on February 5, 2003, leaving the balance of his unexpired term unfilled. Governor Perdue appointed General Bowers to succeed Mr. Strong on July 3, 2003, but that appointment can only be interpreted as an appointment to fill the balance of his unexpired term. General Bowers then continued to serve beyond the March 1, 2005, term expiration date, holding over in office until February 5, 2007, when it appears that he ceased to perform the functions of the office. This date was actually halfway through the next statutory term of office which ran from March 2, 2005, until March 1, 2009.
No action was taken to fill the 2005-2009 term until the appointment of Mr. Millsaps on February 10, 2009. The Governor's appointment order indicates Mr. Millsaps was to succeed General Bowers on the Commission, but no one realized that only 19 days remained in that term of office. Mr. Millsaps continued to serve in the office and must be considered a holdover because no new appointment order was entered on his behalf at that time. On February 28, 2011, you appointed Mr. Millsaps to a new term on the Commission. Consistent with the law, this appointment must be construed as intended to permit Mr. Millsaps to serve a new term of office that began on March 2, 2009, and will expire on March 1, 2013. If that is your intent, I recommend that a corrected order of appointment be entered.
The question arises whether Mr. Millsaps is eligible to so serve on the Commission. As noted above, the law prohibits a commissioner from serving "for more than one complete term of office." O.C.G.A. § 21-5-4 . While Mr. Millsaps was appointed to serve a portion of the 2005-2009 term, that appointment amounted to 19 days of service. While the issue is certainly a unique one, it would not appear from any sensible measurement that serving those 19 days would be considered having previously served a "complete term of office" so as to disqualify him from a new appointment on the Commission. While Mr. Millsaps is eligible to complete this current term of office, he would not be eligible for reappointment in 2013.
Mr. Kent Alexander
The terms of Kent Alexander and his immediate predecessors appear to be consistent with the statutory terms set out above. It appears that, for this position on the Commission, Governor Roy Barnes appointed Ms. Pamela James Doumar on April 10, 2002, to serve the 2002-2006 term of office. However, Ms. Doumar's appointment to the Commission was ultimately not confirmed by the Senate and therefore she ceased to hold office as a matter of law upon the adjournment of the Senate on April 25, 2003, pursuant to O.C.G.A. § 45-12-54 . See 2003 Op. Att'y Gen. 2003-5 (2003 Ga. AG LEXIS 6).
Mr. Steve Farrow was then appointed by Governor Perdue on June 10, 2003, to fill the balance of the 2002-2006 term of office. It appears that Mr. Farrow held over in office until January 18, 2007, when he was succeeded by Griffin B. "Jake" Pollard. Mr. Pollard was appointed to his own four year term of office on January 19, 2007, to serve until March 2, 2010. However, Mr. Pollard resigned from the Commission prior to the end of his term. Mr. Alexander was then appointed on October 1, 2009, to serve the balance of Mr. Pollard's term, i.e., until March 2010.
Subsequently, and as permitted under O.C.G.A. § 21-5-4 , Mr. Alexander also held over in that office until he was again appointed to the Commission on March 26, 2010, this time to his own new term of office "ending March 2 [sic], 2014."3 For a short period of time later in 2010, Mr. Alexander considered relocating to Chicago and resigned from the Commission; his position remained unfilled by the Governor. Eventually Mr. Alexander returned to Georgia and the Governor prevailed upon him again to accept appointment to the Commission. Therefore, on December 1, 2010, he was reappointed to the Commission to the same term of office as before, to serve until 2014, just as in his original appointment order. Mr. Alexander is currently and properly serving this four year term on the Commission and would not be eligible for appointment to another term after this term is completed.
Mr. B. Chan Caudell
The terms of Chan Caudell and his immediate predecessors also appear to be consistent with the appropriate statutory terms of office, including the current 2010-2014 term. Mr. Caudell was appointed to the Commission by you on August 19, 2011, to serve the balance of the unexpired term of Mr. Josh Belinfante, who resigned to seek election to public office. Mr. Caudell's appointment order indicates his term will expire March 2, 2014.4 Mr. Belinfante had been appointed August 20, 2010, to a four year term ending on March 2, 2014. Mr. Belinfante had succeeded Mr. James Gatewood, who had been appointed on January 19, 2007, to serve the 2006-2010 term of office. Therefore, Mr. Caudell is currently serving the balance of an unexpired term of office and would be eligible to be appointed to his own four year term of office in 2014.
Ms. Hillary Stringfellow
As noted above, the current terms of office for the Commission members appointed by the Speaker of the House and the Senate Committee on Assignments run from March 2, 2011, until March 1, 2015. The present appointee of the Speaker is Ms. Hillary Stringfellow.
Relying on the records of the Commission itself and some documentation from the Speaker's office, the following seems to be the recent history of appointments. On March 2, 1991, Mr. Steven E. Scheer was appointed to serve the 1991-1995 term of office. Mr. Scheer held over in office, however, until February 26, 1999. By that time, much of the 1995-1999 term of office had been served. After Mr. Scheer left the Commission, the position remained unfilled until December 1, 1999, when Mr. Sam G. Nicholson was appointed. This appointment should be construed as the filling of the 1999-2003 term and, indeed, Mr. Nicholson served until December 1, 2003.
Apparently the position then remained vacant until the appointment of Mr. Sonny Watson on January 4, 2005. This appointment was made approximately halfway through the 2003-2007 term of office. However, Mr. Watson served until April 15, 2009, which again must be construed as his holding over in office into the beginning of the 2007-2011 term. On January 15, 2010, Robert J. Proctor was appointed to the Commission, serving briefly until February 12, 2010. That was when the present incumbent, Ms. Stringfellow, was appointed on July 1, 2010, to fill the balance of the unexpired term of Mr. Proctor, which would have ended March 1, 2011. It appears that Ms. Stringfellow is currently holding over in office given that the current term of office started on March 2, 2011, and will expire on March 1, 2015. Ms. Stringfellow is eligible for reappointment to the Commission for the 2011-2015 term.
Mr. Kevin Abernethy
Originally this position on the Commission was filled by appointment of the Lieutenant Governor, but that was changed in 2005 and the responsibility moved to the Senate Committee on Assignments. The history of appointees for this position appears to be that Mr. Jerry Sanders was appointed to the Commission on March 2, 1987, to serve until March 2, 1991. This was appropriate in filling the 1987-1991 term. Thereafter, Ms. Denise Cleveland-Leggett was appointed to fill the 1991-1995 term, serving from June 10, 1991 until June 1, 1995, essentially holding over after the expiration of the term on March 1, 1995. She was followed in office by Mr. Michael D. McRae who was appointed to serve the 1995-1999 term, albeit from July 1 to July1 rather than the statutory March dates.
It is not clear what followed in relation to filling the 1999-2003 term of office, but it does appear that Mr. Billy Ned Jones was appointed to the Commission sometime in 2002 to serve until April 2006. However, Mr. Jones apparently left office in 2004 and Mr. David H. Moskowitz was appointed to fill the balance of his term. Given the statutory terms, this must be construed as actually an appointment until March 1, 2007. However, given the misunderstanding about the appropriate terms of office, Mr. Moskowitz left office on April 1, 2006. He was replaced by William "Bill" H. Jordan who served from April 12, 2006, until August 31, 2010. This time period effectively covered most of the 2007-2011 statutory term of office and it appears to have been the intent of the Senate Committee on Assignments at that time to appoint Mr. Jordan to his own four year term of office.
In any case, Mr. Jordan left the Commission on August 31, 2010, the date on which Mr. Abernethy was appointed. Given that this date was well before March 2, 2011, the beginning of the next statutory term of office, it would be appropriate to characterize this appointment as one to fill the balance of Mr. Jordan's prior term. Therefore, it appears that a fair reading of Mr. Abernethy's status at this time is that he is holding over in office, but that he would be eligible for reappointment to his own term of office on the Commission to serve until March 1, 2015.
Conclusion
It is apparent that there has been a substantial misunderstanding of the law and the nature of the appointments for members of the Commission. As noted above, it is not possible to remedy this entirely; however, the situation can be addressed and corrected for future appointments. I have attempted to provide some guidance here in doing so. Regarding the gubernatorial appointments to the Commission, one appointee's term will expire on March 1, 2013, and two will expire on March 1, 2014. The current terms of office of the appointees of the Speaker and the Senate Committee on Assignments will expire on March 1, 2015. Current occupants of those offices may legally hold over and, in some instances, may be eligible for reappointment. However, no member of the Georgia Government Transparency and Campaign Finance Commission may serve more than one complete four year term of office, as set by law; notwithstanding that limitation, a member may for a period of less than a complete term hold over in office until his successor is duly appointed and properly takes office.
Footnotes
Footnotes
1 	 The general rule in Georgia is that an appointee subject to Senate confirmation would not hold over in office beyond the expiration of his term of office unless there is specific statutory authority to do so, as there is here. See O.C.G.A. §§ 45-2-4 , 45-12-52(b) , 45-12-54 . See also 2003 Op. Att'y Gen 2003-5 n.9 and Appendix E (2003 Ga. AG LEXIS 6) (Members of this Commission are subject to Senate confirmation). Additionally, a public officer is required to take the oath of office prior to entering into the office and is not properly "qualified" to exercise its duties and responsibilities if he fails to do so. See O.C.G.A. §§ 45-3-1 , 45-3-8 , 45-3-9 ; Pittman v. Ingram, 184 Ga. 255, 258 (1937), accord Garcia v. Miller, 261 Ga. 531, 531-532 (2) (1991). See also Chandler v. Strong, 233 Ga. 143, 144-45 (1974); 1978 Op. Att'y Gen. 78-58 (1978 Ga. AG LEXIS 41), 1976 Op. Att'y Gen. 76-10 (1976 Ga. AG LEXIS 191), 1975 Op. Att'y Gen. 75-15 (1975 Ga. AG LEXIS 16).
2 	 "All officers of this state, except public officers appointed by the Governor and confirmed by the Senate, 'shall discharge the duties of their offices until the successors are commissioned and qualified.' O.C.G.A. § 45-2-4 . '[I]t is better for society that the act de facto stand than that the business of society . . . be all wrecked, because parties did not know that the term of office of the public official expired the day before.' Smith & Bondurant v. Meador, 74 Ga. 416, 419 (1885). An office is not vacant so long as it is filled by "'an incumbent who is legally qualified to exercise the powers and perform the duties which pertain to it.'" Pittman [v. Ingram], 184 Ga.[255, 257 (1937)] (quoting Shackelford v. West, 138 Ga. 159 (74 S.E. 1079) (1912)). " Garcia at 532. As noted previously, these commissioners are authorized by law to hold over in office, notwithstanding the requirement for Senate confirmation.
3 	 The correct ending date should be March 1, 2014. See discussion supra p. 4.
4 	 See n.3 supra.
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DBL, INC. d/b/a SAIL HARBOR MARINA, Petitioner, v. GEORGIA COASTAL MARSHLANDS PROTECTION COMMITTEE and GEORGIA DEPARTMENT OF NATURAL RESOURCES, Respondents, EDWIN CARSON, BRENDA ROUTREU and CAROLE BAUMAN, Intervenors.
AMENDED FINAL DECISION
Introduction
This is an administrative review of the decision by the Georgia Coastal Marshlands Protection Committee and the Georgia Department of Natural Resources to deny a portion of Sail Harbor Marina's application to lease certain state owned water bottoms. The Intervenors are owners of a portion of the upland fronting the bottoms area which is the subject of the lease application. Motions for Summary Determination have been filed by the Petitioner, the Respondents, and Intervenor Carson.. Ga. Comp. R. & Regs. 616-1-2-.15 .
Findings of Fact
There is no issue of material fact as to the following:
1.
The Petitioner submitted an application to lease certain state owned water bottoms located in Turner Creek on Wilmington Island in Chatham County for approval by the Respondents. Amended Stipulation 2. Specifically, Petitioner sought to lease water bottoms in Turner Creek which are situated in front of Lots 33, 34, 35, 36, and additional property abutting the western boundary of Lot 36 on Wilmington Island Road. Amended Stipulation 1.
2.
Petitioner's application for a lease of water bottoms situated in front of Lots 33, 34, and 35 was granted by the Respondents. Amended Stipulations 34. Petitioner's application for the lease of a portion of water bottoms in the midst of Turner Creek as it runs in front Lot 36 and the upland property to the west of Lot 36 was denied. Amended Stipulation 34.
Upland Property Ownership
3.
The Petitioner owns the upland property referred to as Lot 33. Amended Stipulation 8.
4.
The upland property referred to as Lots 34 and 35 is owned by the Trustees of the Savannah Police Department. Amended Stipulation 9. The Petitioner has obtained express written permission to operate a marina over the water bottoms of Turner Creek which are contiguous to Lots 34 and 35. Amended Stipulation 10.
5.
The upland property abutting the western boundary of Lot 35, referred to as Lot 36, is owned by the Intervenors. Amended Stipulation 11. Petitioner has no ownership interest in or right to Lot 36 and has not received permission from Intervenors to operate a marina on the water bottoms of Turner Creek abutting Lot 36. Amended Stipulation 12.
6.
The upland property contiguous to the western boundary of Lot 36 is owned by the State of Georgia and others. Amended Stipulation 13.
Present Permitted Use
7.
At the present time, Petitioner conducts marina operations as Sail Harbor Marina and Boatyard pursuant to Permit No. 439. Amended Stipulations 5 and 6.
8.
By its terms, Permit 439 does not allow access to any portion of the marina which fronts Lot 36. A special condition of Permit 439 provides as follows:
"This permit does not authorize construction or use of any part of the walkway hereby permitted to gain access to that portion of the water bottoms lease area or docks (claimed by DBL, Inc.) lying opposite that certain property known as Lot 36:"
Amended Stipulation, Exhibit C, Special Condition 1.
9.
Further, Permit 439 requires Petitioner to obtain a lease from Respondent Committee for the water bottoms area associated with the activities authorized by the Permit. Amended Stipulation, Exhibit C, Special Condition 4. Petitioner has not executed the lease approved in connection with the issuance of Permit 439. Amended Stipulation 6.
Uplands Lease
10..
In 1972, Intervenors leased Lot 36 to Baker Yachts (the "Uplands Lease"). The Uplands Lease allowed the construction of permanent and floating docks on the water bottoms in Turner Creek fronting Lot 36. Amended Stipulation, Exhibit E, p.6.
11.
The Uplands Lease was assigned to Petitioner in 1985. Pursuant to the Uplands Lease, the Petitioner operated Sail Harbor on the water bottoms fronting Lots 34, 35 and 36. During the term of the Uplands Lease, Petitioner constructed facilities on Lot 36 and over the water bottoms fronting Lot 36. These facilities included a building used as a restaurant and a dock providing access from Lot 36 to the docks stretching across the water bottoms fronting Lot 36. Id.
12.
Upon the expiration of the Uplands Lease in 2002, Petitioner removed the Sail Harbor facilities from Lot 36 and continued to conduct marina operations on the docks over the water bottoms in front of Lot 36. Amended Stipulation, Exhibit E, p.7.
13.
Thereafter, the Petitioner constructed a dock extending over the water bottoms fronting Lot 33 pursuant to Permit 439. This dock provides the sole landward access to the Petitioner's floating docks which are situated over the water bottoms fronting Lots 33, 34, 35 and Lot 36. Amended Stipulation, Exhibits C, D. The basis of this dispute is the Petitioner's ability to conduct marina operations on the water bottoms in the midst of that portion of Turner Creek which lies in front of Lot 36.
Litigation History
14.
Previously, the Intervenors sought to enjoin Sail Harbor from conducting marina operations over the water bottoms fronting Lot 36. Intervenors' Motion, p. 2. This litigation concluded in a determination that Petitioner is not an "eligible person" authorized to lease the water bottoms area fronting Lot 36. DBL, Inc. v. Carson, 284 Ga. 898, 905 (2007).
Water Bottoms Lease
15.
The water bottoms lease approved by the Committee grants Petitioner the use of the water bottoms fronting Lots 33, 34, and 35 and excludes from the lease those water bottoms which are in the midst of the channel of Turner Creek running in the front of Lot 36 and the property on the western boundary of Lot 36. Marina Lease; Attachment to Petition for Administrative Hearing; Amended Stipulation 34.
16.
The Petitioner appeals the denial of its application to lease that portion of the water bottoms in front of Lot 36 and the property to the west which is in the midst of the Turner Creek channel. The Petitioner is seeking a determination that Sail Harbor is an "eligible person" to make application for such a lease. Alternatively, the Petitioner seeks a determination that a water bottoms lease is not required to conduct marina operations over the water bottoms in the midst of that portion of Turner Creek which runs in front of Lot 36 and the property to the west of Lot 36. Petition for Administrative Hearing, p.9.
Conclusions of Law
1.
There is no issue of material fact for determination at an evidentiary hearing. This matter is appropriately determined on the basis of the Motions for Summary Determination. Ga. Comp. R. & Regs. 616-1-2-.15 .
2.
Respondents have the authority to grant and convey leases of state owned water bottoms to any "eligible person." O.C.G.A. § 12-5-287(a) . The statutory scheme requires an initial determination by the Respondents of whether the applicant is an "eligible person." An eligible person is defined as "any person who is the owner of high land adjoining the state owned marshland or water bottoms, or combination thereof, sought to be leased by said person such that at least 100 percent of the landward boundary of the state owned marshland or water bottom, or combination thereof, sought to be leased is bordered by said adjoining high land." O.C.G.A. § 12-5-282(6) .
3.
The Georgia Court of Appeals has construed the statutory definition of "eligible person" to include two components. These components are:
"(1) the ownership interest in the high land (or upland) and (2) the metes and bounds of the high land contiguous to the water bottom so that at least 100 percent of the landward boundary of the state owned water bottom is bordered by this adjoining high land."
Carson, 284 Ga. App. at 904. The ownership interest component of the definition is satisfied by a lease on the upland property. Id. Although, the Court's consideration of the statutory language was in context of a prior lease, its legal analysis is instructive as to the determination of Petitioner's "eligibility" in this matter.
4.
Petitioner posits its eligibility based upon its ownership of Lot 33 and bases its claim to eligibility to the water bottoms in from of Lot 36 and the upland property to the west of Lot 36 upon its ownership of "100 percent of the landward boundary" bordering the water bottoms at the point of connection to the floating docks in Turner Creek. Petitioner's Motion, p.6
5.
In its earlier review of the statutory language underlying this dispute, the Court of Appeals based its analysis, in part, upon the golden rule of statutory construction requiring that "all words are to be given their 'ordinary signification.'" Carson, 284 Ga. App. at 903 citing O.C.G.A. § 1-3-1(b) . As the Georgia Supreme Court has articulated, the literal language of a statute should be followed, "unless it produces contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else." Telecom* USA, Inc. v. Collins, 260 Ga. 362, 363 (1990) (citing Dep't of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985)).
6.
The statutory definition of "eligible person" is clear and unambiguous. The literal language of the statute requires a successful applicant to own or lease the entire landward boundary of the water bottoms sought to be leased. The Petitioner has advanced no plausible or relevant theory to support a contrary interpretation of the plain statutory language requiring an applicant's ownership of "100 percent of the landward boundary of the state owned ... water bottom" sought for lease. The undisputed facts support a determination that Petitioner is not an "eligible person" to lease the proposed water bottoms area fronting Lot 36 and the upland property to the west of Lot 36.
7.
The owners of Lot 36 enjoy an equitable right of access to the tidal waters fronting this property. Dorroh v. McCarthy, 265 Ga. 750 (1995). The Respondent Committee is charged with the protection of this right of access in the exercise of its authority to grant leases of state owned water bottoms. O.C.G.A. § 12-5-287(e) .
8.
The Petitioner seeks a determination that a water bottoms lease is not required for the marina operations of Sail Harbor. Petition for Administrative Hearings, p.9. This argument fails for several reasons. Importantly, the Petitioner has failed to show that it is aggrieved or adversely affected by an order or action of the Committee to this effect. O.C.G.A. §§ 12-5-283(b) ; 50-13-41(b).
9.
The essence of the Petitioner's contention is a request for a declaratory ruling that a water bottoms lease is not required for the conduct of marina operations over water bottom which are not contiguous to the upland landward boundary. The Petitioner has failed to meet the procedural requirements for a declaratory ruling. Ga. Comp. R. & Regs. §§ 391-1-1-.06(1) ; 616-1-1-.04.
Decision
For all the above and foregoing reasons, the Respondents determination to grant the Petitioner's application to lease the water bottoms fronting Lots 33, 34 and 35 and to deny the application to lease the water bottoms fronting Lot 36 and the upland property to the west of Lot 36 is AFFIRMED.
This 25th day of October, 2011.
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FINAL DECISION
I. SUMMARY OF PROCEEDINGS
On August 25, 2009, the Petitioner, Jesse Bathrick, applied to the Department of Natural Resources ("Department"), Respondent herein, for certification of a donated conservation easement under the Georgia Conservation Tax Credit Program. The Petitioner sought to qualify for a state income tax credit pursuant to O.C.G.A. § 48-7-29.12 by donating a conservation easement on a .7-acre parcel of land to the Georgia Piedmont Land Trust. On November 2, 2009, the Department denied the Petitioner's application on the grounds that the property at issue did not qualify as "conservation land" under the Department's rules. The Petitioner timely appealed.
On May 12, 2011, the Department referred the case to the Office of State Administrative Hearings. An evidentiary hearing was held on August 22, 2011.1 After consideration of the evidence and arguments of the parties, the Court finds that the property at issue is not "conservation land," and that the Petitioner is therefore ineligible for a state income tax credit. Accordingly, for the reasons set forth below, the Respondent's denial of the Petitioner's application is AFFIRMED.
II. FINDINGS OF FACT
1.
The property at issue in this case is a .7-acre parcel of land located in the city of Atlanta, DeKalb County, Georgia (hereinafter "the property"). The property is owned by the Petitioner and her husband, Richard Bathrick, together with two neighbors, Matthew Crowther and Betsy Abrams (hereinafter "the owners").2 The owners purchased the property, which abuts the backyards of their residences and several others, in 1992, after its previous owner had the land zoned for a condominium development. (Joint Stipulation P 1; T. 16.)
2.
In December 2007, the owners donated a conservation easement on the property to the Gwinnett Open Land Trust, Inc., which later changed its name to Georgia Piedmont Land Trust. Georgia Piedmont Land Trust is certified by the Department as a qualified organization to hold a conservation easement.3 The intended purpose of the easement, according to the Petitioner, was to preserve the property as a community green space and garden that is open to the neighborhood. (Joint Stipulation PP 2, 4; T. 18; Exhibits P-3, P-4.)
3.
The Petitioner has filed a total of four applications with the Department seeking certification under the Georgia Conservation Tax Credit Program. The first application, filed on February 5, 2008, was returned to the Petitioner because it was incomplete. On March 21, 2008, following an amendment of the original conservation easement, the Petitioner filed a second application.4 The Department denied the second application, and the Petitioner filed a timely Petition for Hearing. However, she withdrew the Petition before the case was heard. A third application was then filed and withdrawn before any action was taken by the Department. The Petitioner's fourth application, which is the subject of this hearing, was filed on August 25, 2009. (Joint Stipulation PP 3, 6, 7; T. 7-9; Exhibit J-1.)
4.
The Petitioner's August 2009 application identified the property's sole conservation purpose as the "creation of nature-based outdoor recreation opportunities open to the general public." On November 2, 2009, the Department denied the application "because the donated property does not meet one or more of the conservation purposes specified in Department Rule 391-1-6-.03 ." More specifically, the Department's denial was based on its determination that the property was not in its undeveloped, natural state; that it had been developed beyond the level necessary to fulfill its stated conservation purpose; that it did not offer low-infrastructure natural resource-based outdoor recreation; and that it was not accessible for substantial and regular use by the general public. The Petitioner timely requested a hearing. (Joint Stipulation P 7; Exhibits J-1 at 6, J-4.)
5.
Land in its undeveloped, natural state generally consists of an intact habitat that is dominated by natural communities of native plants and animals that exist in the particular region of Georgia where the land is located. Similarly, development can include any disturbance of the natural environment, such as the creation of a golf course or baseball field, and does not require traditional construction activity. Low-infrastructure outdoor recreation consists of activities like hiking, mountain biking, kayaking, and camping, which do not require significant maintenance and upkeep. Community gardening is not a low-infrastructure activity.5 (T. 101, 111, 118-119, 121, 129, 166-167.)
6.
The property at issue here is located within a cluster of homes in an urban neighborhood. It was used exclusively for agricultural purposes from the late 1800s until 1992, when it was purchased by its current owners. Since 1999, the property, which the owners have named "Mulberry Fields," has functioned as a community garden and green space. (Joint Stipulation P 8; T. 16-17, 73-74; Exhibit J-1 at 4-5.)
7.
Because the property is enclosed by other residential properties, it is not easily visible or inviting and is not likely to draw in the general public. The entrance to the property is next to a private home. Visitors pass through an unlocked push-button gate into a curved alley that leads to the property. Two twenty-four-inch by eighteen-inch metal signs outside the alley display a graphic with arrows pointing to "Mulberry Fields Community Garden." On the gate, a white sheet of paper in a plastic sleeve lists various rules for the property and contains the phrase "open dawn to dusk." Employees of the Department have inspected the property on several occasions and have not observed any other visitors. (T. 37-38, 97, 130, 162-164, 179; Exhibits J-1 at 1 and 44, R-2, R-4, R-5, R-7.)
8.
According to a baseline survey submitted with the Petitioner's application, ninety-five percent of the property is used for agriculture, while the remaining five percent contains buildings and grounds. However, this statement is inaccurate. In fact, the majority of the property consists of vegetation commonly found in a suburban backyard. Although the property contains several red mulberry trees, which are native to Georgia, the vegetation is dominated by lawn grasses and nonnative or exotic plant species, such as Leyland cypress, loropetalum, Chinese privet, bamboo, kudzu, and other ornamental grasses and shrubs. The property contains a large number of raised-bed and rock-rimmed garden plots, as well as pens containing goats and chickens, wood structures, gardening tools, art work, children's toys, outdoor furniture, and a twenty-four- by twenty-four-foot concrete pad with a basketball hoop. (T. 16-17, 40, 95-96, 107, 166, 187-88; Exhibits J-1 at 19-42 and 97-99, R-2, R-5, R-7.)
9.
Members of the community who agree to the terms of the Mulberry Fields Community Garden Project Plot Agreement may rent a fifteen-foot by fifteen-foot plot for $ 125.00 per year, or half a plot for $ 62.50 per year. These expenses cover the costs of water and property upkeep, including mowing of the lawn. The garden currently serves 22 families. (Joint Stipulation P 8; T. 16-17, 25-26, 39; Exhibit J-1 at 97-99.)
10.
In addition to community gardening, the property supports other outdoor recreational activities and offers school groups and neighbors a space to gather outdoors. Birds, including hawks and owls, are often seen from the property. The property is frequently used for social and community gatherings, such as parties, pot lucks, theater presentations, drumming and yoga classes, school field trips, and Brownie troop activities. Private groups are asked to make donations in exchange for their use of the property. During the summer of 2011, the property hosted a fundraiser to raise money to buy an irrigation meter. (T. 19-24, 39-40, 52-56, 188-89.)
11.
The property is well-known to its immediate neighbors. The Petitioner publicizes activities on the property through a Facebook page and a blog. In addition, community newspapers have published articles about the property, and it is listed on the Georgia Organics website. However, none of these sources provides an address for the property, offers specific directions to it, or states explicitly that it is open to the public at no cost. (T. 21, 26-29, 53-55; Exhibits J-1 at 54-58, P-12, P-13, P-14.)
III. CONCLUSIONS OF LAW
1.
The proceeding is de novo in nature, and the evidence presented at the hearing was not limited to that which was considered by the Department prior to its denial of the Petitioner's application. Ga. Comp. R. & Regs. r. 616-1-2-.21(3) . The Petitioner bears the burden of proof by a preponderance of the evidence. Ga. Comp. R. & Regs. rr. 616-1-2-.7(1), .21(4).
2.
The Georgia Conservation Tax Credit Program (hereinafter "GCTC Program") awards a state income tax credit for "each qualified donation of real property for conservation purposes" that satisfies the GCTC Program standards. O.C.G.A. § 48-7-29.12(b)(1) ; see also O.C.G.A. § 48-7-29.12(c) . An eligible donor who makes such a donation is entitled to a tax credit that may be carried forward over ten years of tax liability. O.C.G.A. § 48-7-29.12(d) . The amount of the credit is determined by the donation's fair market value and the donor's net income. O.C.G.A. § 48-7-29.12(b) .
3.
The term "qualified donation" means, inter alia, "the donation to and acceptance by . . . a bona fide charitable nonprofit organization qualified under the Internal Revenue Code of an interest in real property which qualifies as a conservation easement under paragraph (4) of Code Section 12-6A-2 ." O.C.G.A. § 48-7-29.12(a)(2) . Here, it is undisputed that the owners' donation of a conservation easement in the property to the Georgia Piedmont Land Trust met the requirements for a qualified donation. Id.; Ga. Comp. R. & Regs. r. 391-1-6-.03(8) , (9). The question remaining, then, is whether the property serves a conservation purpose, as required by O.C.G.A. § 48-7-29.12(b)(1) and (c).
4.
Pursuant to O.C.G.A. § 48-7-29.12(c) , the Board of Natural Resources is authorized to promulgate rules and policies to implement and administer the GCTC Program. A donor is entitled to a tax credit only if the Department certifies that the donated property is "suitable for conservation purposes." O.C.G.A. § 48-7-29.12(c) . To earn the Department's certification, the donated property must be qualified as "conservation land." Ga. Comp. R. & Regs. rr. 391-1-6-.03(2), .04(3).
5.
The Board of Natural Resources has defined "conservation land" as:
Permanently [p]rotected land and water, or interests therein, that is in its undeveloped, natural state or that has been developed only to the extent consistent with, or is restored to be consistent with, one or more of the following conservation purposes as defined below:
. . .
(e) Provision of compatible, low-infrastructure natural-resource based outdoor recreation as described in Georgia's Statewide Comprehensive Outdoor Recreation Plan 2008-2013 . . . through the protection of land which is accessible for substantial and regular use by the general public at little or no cost . . . ."
Ga. Comp. R. & Regs. r. 391-1-6-.03(4) .
6.
Georgia's Statewide Comprehensive Outdoor Recreation Plan 2008-2013 (hereinafter "SCORP") is an 87-page graphic publication that was created to comply with Georgia law mandating the development of a state outdoor recreation policy and to fulfill the requirements for obtaining federal grants from the Land and Water Conservation Fund. Department of Natural Resources, Georgia Statewide Comprehensive Outdoor Recreation Plan 2008-2013 ("SCORP") (2007) (Exhibit J-2) at 8. SCORP defines broad recreational issues and goals for different racial, geographic, and socioeconomic groups in Georgia based on surveys, maps, and public health statistics. Id. at 1-87.
7.
SCORP does not explicitly define the term "compatible, low-infrastructure natural-resource based outdoor recreation." However, the publication notes that "outdoor recreation activities" may include walking for pleasure, family gatherings, gardening, hiking, camping, picnicking, fishing, hunting, nature study, bird-watching, canoeing, boating, swimming, biking, horse-back riding, caving, golf, and other organized sports. SCORP at 22-23, 41. Recreation service providers, both public and private, support these activities by establishing a variety of high- and low-infrastructure sites. Id. at 22-23. High-infrastructure sites are places like golf courses, athletic fields, outdoor courts, playgrounds, playfields, and comfort stations. Id. Low-infrastructure sites, in contrast, are "natural areas" designed to "conserve natural resources and greenspace" and to support activities like hiking and bird-watching. Id.
8.
The Petitioner proved, by a preponderance of the evidence, that the property at issue in this case is permanently protected,6 as required by Ga. Comp. R. & Regs. r. 391-1-6-.03(4) .
9.
The Petitioner failed to prove, by a preponderance of the evidence, that the property "is in its undeveloped, natural state or has been developed only to the extent consistent with, or is restored to be consistent with . . . [the p]rovision of compatible, low-infrastructure natural-resource based outdoor recreation as described in [SCORP]," as required by Ga. Comp. R. & Regs. r. 391-1-6-.03(4) . As set forth in detail in the Findings of Fact, the property has been disturbed significantly by humans and non-native plants species, and is therefore not in its natural state. Additionally, the property has not been restored or developed consistent with the provision of low-infrastructure, natural-resource based outdoor recreation. While the Petitioner offered some evidence that the property provides some of the low-infrastructure outdoor recreational opportunities identified in SCORP, such as walking, bird-watching, and nature study, the property has been developed well beyond the extent necessary to support these activities. The property as a whole, which includes a basketball court, cultivated gardens, wood structures, animal pens, furniture, art, and toys, is appropriately characterized as high-infrastructure.
10.
The Petitioner failed to prove, by a preponderance of the evidence, that the property is "accessible for substantial and regular use by the general public at little or no cost," as required by Ga. Comp. R. & Regs. r. 391-1-6-.03(4)(e) . Although the Petitioner established that the property was available to its immediate neighbors, the evidence was insufficient to demonstrate that it was available for substantial and regular use by the general public, as set forth in the Findings of Fact, above.
11.
The property is not "conservation land" as that term is defined in Ga. Comp. R. & Regs. r. 391-1-6-.03(4) . Accordingly, the Petitioner's application did not meet the requirements of O.C.G.A. § 48-7-29.12 , and she is not entitled to a tax credit under the GCTC Program.
IV. DECISION
In accordance with the foregoing Findings of Fact and Conclusions of Law, the Department's decision to deny the Petitioner's application for certification of a donated conservation easement under the Georgia Conservation Tax Credit Program is hereby AFFIRMED.
SO ORDERED, this 19th day of October, 2011.
Footnotes
Footnotes
1 	 The hearing record closed on September 19, 2011, upon receipt of the parties' proposed Findings of Fact and Conclusions of Law.
2 	 The Bathricks hold a 2/3 ownership interest in the property, while the Adams-Crowther household maintains a 1/3 interest. (T. 16.)
3 	 On December 11, 2007, the Deed of Conservation Easement was recorded with the Clerk of Superior Court for DeKalb County in Deed Book 20495 starting at page 180. (Joint Stipulation P 2; Exhibit P-4.)
4 	 On March 21, 2008, the Amended and Restated Deed of Conservation Easement was filed with the Clerk of Superior Court for DeKalb County in Deed Book 20701 starting at page 701. (Joint Stipulation P 3; Exhibit P-5.)
5 	 In making the factual findings contained in paragraph 5, the Court finds the testimony of John Ambrose, Kristina Sorensen, and Eric VanDeGenachte more reliable, based on their education and experience, than that of Carol Hassell.
6 	 While Ms. Sorensen testified that she had concerns about the weakness of affirmative duties of conservation placed in the easement, specifically that "it's hard to ensure that this property would be, in perpetuity, available and open to the public without some sort of local government ownership or management," the Court finds that the Petitioner met her burden as to this issue. (T. 168-169.)
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FINAL DECISION
Introduction
This is an administrative review of the decision by the Georgia Coastal Marshlands Protection Committee and the Georgia Department of Natural Resources to deny a portion of Sail Harbor Marina's application to lease certain state owned water bottoms. The Intervenors are owners of a portion of the upland fronting the bottoms area which is the subject of the lease application. Motions for Summary Determination have been filed by the Petitioner, the Respondents, and Intervenor Carson. Ga. Comp. R. & Regs. 616-1-2-.15 .
Findings of Fact
There is no issue of material fact as to the following:
1.
The Petitioner submitted an application to lease certain state owned water bottoms located in Turner Creek on Wilmington Island in Chatham County for approval by the Respondents. Amended Stipulation 2. Specifically, Petitioner sought to lease water bottoms in Turner Creek which are situated in front of Lots 33, 34, 35, 36, and additional property abutting the western boundary of Lot 36 on Wilmington Island Road. Amended Stipulation 1.
2.
Petitioner's application for a lease of water bottoms situated in front of Lots 33, 34, and 35 was granted by the Respondents. Amended Stipulations 34. Petitioner's application for the lease of a portion of water bottoms in the midst of Turner Creek as it runs in front Lot 36 and the upland property to the west of Lot 36 was denied. Amended Stipulation 34.
Upland Property Ownership
3.
The Petitioner owns the upland property referred to as Lot 33. Amended Stipulation 8.
4.
The upland property referred to as Lots 34 and 35 is owned by the Trustees of the Savannah Police Department. Amended Stipulation 9. The Petitioner has obtained express written permission to operate a marina over the water bottoms of Turner Creek which are contiguous to Lots 34 and 35. Amended Stipulation 10.
5.
The upland property abutting the western boundary of Lot 35, referred to as Lot 36, is owned by the Intervenors. Amended Stipulation 11. Petitioner has no ownership interest in or right to Lot 36 and has not received permission from Intervenors to operate a marina on the water bottoms of Turner Creek abutting Lot 36. Amended Stipulation 12.
6.
The upland property contiguous to the western boundary of Lot 36 is owned by the State of Georgia and others. Amended Stipulation 13.
Present Permitted Use
7.
At the present time, Petitioner conducts marina operations as Sail Harbor Marina and Boatyard pursuant to Permit No. 439. Amended Stipulations 5 and 6.
8.
By its terms, Permit 439 does not allow access to any portion of the marina which fronts Lot 36. A special condition of Permit 439 provides as follows:
"This permit does not authorize construction or use of any part of the walkway hereby permitted to gain access to that portion of the water bottoms lease area or docks (claimed by DBL, Inc.) lying opposite that certain property known as Lot 36:"
Amended Stipulation, Exhibit C, Special Condition 1.
9.
Further, Permit 439 requires Petitioner to obtain a lease from Respondent Committee for the water bottoms area associated with the activities authorized by the Permit. Amended Stipulation, Exhibit C, Special Condition 4. Petitioner has not executed the lease approved in connection with the issuance of Permit 439. Amended Stipulation 6.
Uplands Lease
10.
In 1972, Intervenors leased Lot 36 to Baker Yachts (the "Uplands Lease"). The Uplands Lease allowed the construction of permanent and floating docks on the water bottoms in Turner Creek fronting Lot 36. Amended Stipulation, Exhibit E, p.6.
11.
The Uplands Lease was assigned to Petitioner in 1985. Pursuant to the Uplands Lease, the Petitioner operated Sail Harbor on the water bottoms fronting Lots 34, 35 and 36. During the term of the Uplands Lease, Petitioner constructed facilities on Lot 36 and over the water bottoms fronting Lot 36. These facilities included a building used as a restaurant and a dock providing access from Lot 36 to the docks stretching across the water bottoms fronting Lot 36. Id.
12.
Upon the expiration of the Uplands Lease in 2002, Petitioner removed the Sail Harbor facilities from Lot 36 and continued to conduct marina operations on the docks over the water bottoms in front of Lot 36. Amended Stipulation, Exhibit E, p.7.
13.
Thereafter, the Petitioner constructed a dock extending over the water bottoms fronting Lot 33 pursuant to Permit 439. This dock provides the sole landward access to the Petitioner's floating docks which are situated over the water bottoms fronting Lots 33, 34, 35 and Lot 36. Amended Stipulation, Exhibits C, D. The basis of this dispute is the Petitioner's ability to conduct marina operations on the water bottoms in the midst of that portion of Turner Creek which lies in front of Lot 36.
Litigation History
14.
Previously, the Intervenors sought to enjoin Sail Harbor from conducting marina operations over the water bottoms fronting Lot 36. Intervenors' Motion, p. 2. This litigation concluded in a determination that Petitioner is not an "eligible person" authorized to lease the water bottoms area fronting Lot 36. DBL, Inc. v. Carson, 284 Ga. 898, 905 (2007).
Water Bottoms Lease
15.
The water bottoms lease approved by the Committee grants Petitioner the use of the water bottoms fronting Lots 33, 34, and 35 and excludes from the lease those water bottoms which are in the midst of the channel of Turner Creek running in the front of Lot 36 and the property on the western boundary of Lot 36. Marina Lease; Attachment to Petition for Administrative Hearing; Amended Stipulation 34.
16.
The Petitioner appeals the denial of its application to lease that portion of the water bottoms in front of Lot 36 and the property to the west which is in the midst of the Turner Creek channel. The Petitioner is seeking a determination that Sail Harbor is an "eligible person" to make application for such a lease. Alternatively, the Petitioner seeks a determination that a water bottoms lease is not required to conduct marina operations over the water bottoms in the midst of that portion of Turner Creek which runs in front of Lot 36 and the property to the west of Lot 36. Petition for Administrative Hearing, p.9.
Conclusions of Law
1.
There is no issue of material fact for determination at an evidentiary hearing. This matter is appropriately determined on the basis of the Motions for Summary Determination. Ga. Comp. R. & Regs. 616-1-2-.15 .
2.
Respondents have the authority to grant and convey leases of state owned water bottoms to any "eligible person." O.C.G.A. § 12-5-287(a) . The statutory scheme requires an initial determination by the Respondents of whether the applicant is an "eligible person." An eligible person is defined as "any person who is the owner of high land adjoining the state owned marshland or water bottoms, or combination thereof, sought to be leased by said person such that at least 100 percent of the landward boundary of the state owned marshland or water bottom, or combination thereof, sought to be leased is bordered by said adjoining high land." O.C.G.A. § 12-5-282(6) .
3.
The Georgia Court of Appeals has construed the statutory definition of "eligible person" to include two components. These components are:
" (1) the ownership interest in the high land (or upland) and (2) the metes and bounds of the high land contiguous to the water bottom so that at least 100 percent of the landward boundary of the state owned water bottom is bordered by this adjoining high land."
Carson, 284 Ga. App. at 904. The ownership interest component of the definition is satisfied by a lease on the upland property. Id. Although, the Court's consideration of the statutory language was in context of a prior lease, its legal analysis is instructive as to the determination of Petitioner's "eligibility" in this matter.
4.
Petitioner posits its eligibility based upon its ownership of Lot 33 and bases its claim to eligibility to the water bottoms in from of Lot 36 upon its ownership of "100 percent of the landward boundary" bordering the water bottoms at the point of connection to the floating docks in Turner Creek. Petitioner's Motion, p.6.
5.
In its earlier review of the statutory language underlying this dispute, the Court of Appeals based its analysis, in part, upon the golden rule of statutory construction requiring that "all words are to be given their 'ordinary signification.'" Carson, 284 Ga. App. at 903 citing O.C.G.A. § 1-3-1(b) . As the Georgia Supreme Court has articulated, the literal language of a statute should be followed, "unless it produces contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else." Telecom* USA, Inc. v. Collins, 260 Ga. 362, 363 (1990) (citing Dep't of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985)).
6.
The statutory definition of "eligible person" is clear and unambiguous. The literal language of the statute requires a successful applicant to own or lease the entire landward boundary of the water bottoms sought to be leased. The Petitioner has advanced no plausible or relevant theory to support a contrary interpretation of the plain statutory language requiring an applicant's ownership of "100 percent of the landward boundary of the state owned . . . water bottom" sought for lease. The undisputed facts support a determination that Petitioner is not an "eligible person" to lease the proposed water bottoms area fronting Lot 36.
7.
The owners of Lot 36 enjoy an equitable right of access to the tidal waters fronting this property. Dorroh v. McCarthy, 265 Ga. 750 (1995). The Respondent Committee is charged with the protection of this right of access in the exercise of its authority to grant leases of state owned water bottoms. O.C.G.A. § 12-5-287(e) .
8.
The Petitioner seeks a determination that a water bottoms lease is not required for the marina operations of Sail Harbor. Petition for Administrative Hearings, p.9. This argument fails for several reasons. Importantly, the Petitioner has failed to show that it is aggrieved or adversely affected by an order or action of the Committee to this effect. O.C.G.A. §§ 12-5-283(b) ; 50-13-41(b).
9.
The essence of the Petitioner's contention is a request for a declaratory ruling that a water bottoms lease is not required for the conduct of marina operations over water bottom which are not contiguous to the upland landward boundary. The Petitioner has failed to meet the procedural requirements for a declaratory ruling. Ga. Comp. R. & Regs. §§ 391-1-1-.06(1) ; 616-1-1-.04.
Decision
For all the above and foregoing reasons, the Respondents determination to grant the Petitioner's application to lease the water bottoms fronting Lots 33, 34 and 35 and to deny the application to lease the water bottoms fronting Lot 36 is AFFIRMED.
This 17th day of October, 2011.
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You have asked my opinion whether the Georgia Aviation Authority (GAA) is a law enforcement agency within the meaning of O.C.G.A. § 16-13-49 for the purpose of sharing in proceeds of criminal forfeitures. This inquiry must begin with a review of state law related to criminal forfeitures and the definition of law enforcement agency.
Official Code of Georgia Annotated § 16-13-49 is the state statute providing the procedure for seizing and instituting forfeiture proceedings against certain property and proceeds used in or derived, directly or indirectly, from a violation of the Georgia Controlled Substances Act, O.C.G.A. § 16-13-20 to -56 (Article 2 of Chapter 13 of Title 16) (hereafter G.C.S.A.). Within the parameters set out in the statutory scheme of O.C.G.A. § 16-13-49 , which limitations are not pertinent to this discussion, such contraband property may be seized by any "authorized agent or drug agent . . . or law enforcement officer of this state or of any political subdivision thereof who has power to make arrests or execute process or a search warrant . . . ." O.C.G.A. § 16-13-49(g)(1) .
The guidelines for disposition of property or the distribution of proceeds therefrom seized and forfeited under the G.C.S.A. are established in O.C.G.A. § 16-13-49(u) . The provisions concerning distribution of money or in kind property to the state are found in subsection (u)(4), which provides in pertinent part for pooling the proceeds and distributing as follows:
(B) All costs, including court costs, shall be paid and the remaining pool shall be distributed pro rata to the state and to local governments, according to the role which their law enforcement agencies played in the seizure of the assets; provided, however, that the amount distributed to the state shall not exceed 25 percent of the amount distributed . . . .
* * *
(D)(iv) Money distributed to the state pursuant to  this subsection shall be paid into the general fund of the state treasury, it being the intent of the General Assembly that the same be used, subject to appropriation from the general fund in the manner provided by law for representation of indigents in criminal cases; for funding of the Crime Victims Emergency Fund; for law enforcement and prosecution agency programs and particularly for funding of advanced drug investigation and prosecution training for law enforcement officers and prosecuting attorneys; for drug treatment, rehabilitation, prevention, or education or any other program which responds to problems created by drug or substance abuse; for use as matching funds for grant programs related to drug treatment or prevention; or for financing the judicial system of the state.
(v) Property distributed in kind to the state pursuant to this subsection may be designated by the Attorney General, with the approval of the court, for use by such agency or officer of the state as may be appropriate or, otherwise, shall be turned over to the Department of Administrative Services for such use or disposition as may be determined by the commissioner of the Department of Administrative Services.
(Emphasis added.) The Code section, then, provides that forfeited money may be distributed to the state and must be paid into the general fund of the state treasury according to the role the state law enforcement agency played in seizing the assets. In kind property may be designated by the Attorney General for use by such law enforcement agency or officer of the state. Pretermitting the question whether the GAA could share in forfeiture proceeds, the paramount question is whether the GAA is a law enforcement agency since that is the prerequisite for authorizing distribution of money to the state treasury.
Code section 16-13-49 does not define "law enforcement agency." However, there are other sources in state law to which we can look to determine what constitutes a law enforcement agency. The Peace Officer Standards and Training (POST) Act, O.C.G.A. § 35-8-1 through -26, e.g., defines a "law enforcement unit" as "[a]ny agency, organ, or department of this state, a subdivision or municipality thereof, or a railroad whose primary functions include the enforcement of criminal or traffic  laws, the preservation of public order, the protection of life and property, or the prevention, detection, or investigation of crime." O.C.G.A. § 35-8-2(7)(A) (emphasis added). Article 2 of Chapter 3 of Title 35, which establishes the Georgia Crime Information Center within the Georgia Bureau of Investigation and makes it responsible, among other things, for collecting, compiling, and managing criminal history record information, also contains a definition of "law enforcement agency" as "a governmental unit of one or more persons employed full time or part time by the state, a state agency or department, or a political subdivision of the state for the purpose of preventing and detecting crime and enforcing state laws or local ordinances, employees of which unit are authorized to make arrests for crimes while acting within the scope of their authority." O.C.G.A. § 35-3-30(6) (emphasis added). Similarly, O.C.G.A. § 16-6-25(a) , concerning harboring, concealing, or withholding information concerning a sexual offender, defines "law enforcement unit" to mean any agency or department of the state or of a subdivision or municipality thereof "whose primary functions include the enforcement of criminal or traffic laws; the preservation of public order; the protection of life and property; or the prevention, detection, or investigation of crime." (Emphasis added.) Article 6 of Chapter 9 of Title 16, dealing with computer systems protection, also defines "law enforcement unit" to include the primary duty of "enforcing the criminal laws and ordinances of the state or of the counties and municipalities of the state" and includes as examples the Department of Public Safety, municipal police, county police, sheriffs, and the Georgia Bureau of Investigation. O.C.G.A. § 16-9-92(12) . The unifying theme in the definitions of "law enforcement agency" or "law enforcement unit" running throughout state law is that the primary duties, functions, or purposes of the agency are to enforce the criminal laws and ordinances of the state or its counties and municipalities; to prevent, detect, and investigate crime; to preserve public order; and to protect life and property.
Whether the Georgia Aviation Authority is a law enforcement agency turns on whether the General Assembly created it with the primary purpose of enforcing the criminal laws of the state; preventing, detecting, and investigating crime; preserving public order; and protecting life and property. The statute establishing the authority, O.C.G.A. §§ 6-5-1 to -10, was enacted at 2009 Ga. Laws 848. The general purpose and powers of the authority are set out in O.C.G.A. § 6-5-4 . Subsection (a) provides that the "general purpose of the authority shall be to acquire, operate, maintain, house, and dispose of all state aviation assets, to provide aviation services and oversight of state aircraft and aviation operations to ensure the safety of state air travelers and aviation property, to achieve policy objectives through aviation missions, and to provide for the efficient operation of state aircraft." The authority is the home of all state aircraft and is required to "provide priority support for those state agencies and departments, including local and state public safety and law enforcement entities, whose operations require aviation operations." O.C.G.A. § 6-5-4(c) . The authority is also directed to give first priority to responding to emergency law enforcement needs. O.C.G.A. § 6-5-7(b) .
As you point out in your letter, all of the aviation personnel from four state agencies were transferred to the authority for administrative purposes only as authorized in O.C.G.A. § 6-5-4(a) when those agencies' other aviation assets were transferred, and those POST-certified pilots remain on the payroll of their original agencies. Subsection (e) of O.C.G.A. § 6-5-3 authorizes the authority to designate certain positions as peace officers and personnel in those positions, who may exercise law enforcement authority, are required to comply with the Georgia Peace Officer Standards and Training Act, O.C.G.A. § 35-8. Your letter indicates that you currently have 20 such POST-certified pilots.
From a review of O.C.G.A. § 6-5-4 , it is evident that the primary purpose of the Georgia Aviation Authority as mandated by the General Assembly is to operate and maintain the state's aviation assets and "to provide aviation services and oversight of state aircraft and aviation operations." Neither subsection (a) nor subsection (b), which describes the powers of the GAA, grants the GAA the authority to exercise general law enforcement powers.1 Although the GAA provides valuable assistance to various agencies with law enforcement responsibility, that does not make the authority a de facto law enforcement agency in and of itself. The Attorney General has previously opined that similar agencies that provide assistance to law enforcement are not themselves law enforcement units as defined by state law. See, e.g., 1983 Op. Att'y Gen. 83-67 (East Point Communications Department providing dispatch and other police assistance is not a law enforcement unit as defined by O.C.G.A. § 3-8-2 ) and 1985 Op. Att'y Gen. U85-22 (district attorney's office is not a law enforcement unit for the purposes of receiving gambling forfeiture assets under O.C.G.A. § 16-12-32 (h) ). Similarly, the GAA's primary purpose is not to enforce criminal laws, but rather to assist with the aviation needs of law enforcement agencies for that purpose.2

Therefore, it is my official opinion that the Georgia Aviation Authority is not a law enforcement agency within the meaning of O.C.G.A. § 16-13-49 for the purpose of sharing in forfeiture funds.3
Footnotes
Footnotes
1 	 As discussed above, O.C.G.A. § 6-5-3(e) does permit certain designated personnel to be POST-certified and exercise law enforcement power; however, permitting select employees to exercise such power does not transform the authority itself into a law enforcement agency.
2 	 Cf. 1995 Op. Att'y Gen. 95-29, which addressed the unique situation of the National Guard and recognized its ability to function as a law enforcement agency under the limited circumstances described in the opinion. Unlike the Georgia Aviation Authority, the National Guard has as a primary function preserving order and protecting life and property. When coupled with a specific grant of authority under both federal and state law to exercise its authority in drug interdiction and counterdrug activities, under the circumstances described in the opinion the National Guard is a law enforcement agency eligible to share in the proceeds of drug-related forfeitures. And as the opinion further notes, O.C.G.A. § 45-12-34 refers to the National Guard as another state law enforcement agency when called upon under the Governor's emergency powers.
3 	 It would further appear that pursuant to O.C.G.A. § 16-13-49(u)(4)(D)(iv) GAA, as a state agency, would be required to turn over all funds to the general fund of the state treasury. This may not preclude application for federal funds pursuant to 21 U.S.C. § 881; however, the agency must still be designated as law enforcement.
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Opinion by: 		Bryan K. Webb, Senior Assistant Attorney General
This responds to your letter asking my opinion interpreting several statutes found within the Georgia Code which contain those statutory provisions related to the creation and operation of the Teachers Retirement System. Specifically, you have requested my opinion whether regional and county library employees who are paid wages that consist of no state funds are eligible for membership in the Teachers Retirement System. For the reasons that follow, it is my opinion that the membership of regional and county library employees in the Teachers Retirement System is not dependent upon the source of their wages. Therefore, a regional or county library employee paid solely with local funds is required to be a member of the Teachers Retirement System.
The Teachers Retirement System was created by statute in 1943. 1943 Ga. Laws 640. In the original statute, the definition of "teacher" did not include regional and county librarians or clerical workers. In 1957, the statute was amended by adding to the definition of "teacher" and including regional and county librarians:
The word "teacher" shall also include regional and county librarians who are compensated in whole or in part from State funds. Prior service of such librarians and other service for which such librarians have contributed to the Teachers' Retirement System of Georgia is hereby ratified, subject to the same laws and the same rules and regulations applicable to other members of the System.
1957 Ga. Laws 118, 120.
Additionally, the statute was amended to provide that the individual boards of the county and regional libraries were to be deemed the "employer" for the purposes of administering the employer obligations to the Teachers Retirement System on behalf of its member librarians.
Notwithstanding any provisions in prior or future Acts to the contrary, the county and regional library boards or trustees shall be deemed to be the employer of the county or regional librarians, whose salaries are paid in full or in part from State funds, and said employer shall be subject to all provisions of the laws pertaining to the establishment and management of the Teachers Retirement System of Georgia in the same manner as any other employer designated in the Act.
1957 Ga. Laws 118, 120.
Therefore, in 1957 the definition of "teacher" included regional and county librarians and clearly specified that only such librarians "who are compensated in whole or in part from State funds" could gain membership in the Teachers Retirement System. This limitation is clearly set forth in section 1 of the amendment. Section 2 of the amendment sets forth no such limitation on the membership requirements of the librarians, but rather establishes the local county and regional library boards as the "employer" of the librarians for the purpose of administering the act.
In 1972, the statute was amended and the definition of "teacher" was changed with respect to regional and county librarians. The statute was amended by striking the language "The word 'teacher' shall also include regional librarians who are compensated in whole or in part from State funds" and substituting in lieu thereof the following language:
The word "teacher" shall also include regional and county librarians and clerical personnel employed by such libraries. The employer's share on such retirement shall be paid from local funds on all salary amounts which are not paid from State funds.
1972 Ga. Laws 176, 177 (emphasis added).
Notably absent from the amended statute were the words "who are compensated in whole or in part from State funds." Instead, the legislature substituted more expansive language mandating the inclusion of regional and county librarians and their clerical personnel. A plain reading of the amended statute leads to the conclusion that the legislature removed the limitation that such members must be compensated in some way by state funds.
Previously this office issued an official opinion answering in the negative whether regional and county librarians may elect to be members of local retirement systems in lieu of membership in the Teachers Retirement System. The statutory basis for the opinion was the above-referenced 1972 amendment to the definition of "teacher":
The word "teacher" as used in the 1972 amendment, quoted supra, must be given the meaning ascribed to it in the definition of "teacher" for purposes of the entire TRS Act. Ga. Laws 1943, p. 640 et seq., as amended; Ga. Code Ann. § 32-2901. Accordingly, all regional and county librarians and clerical  personnel employed by such libraries are "teachers" under the Act and are required to be members of TRS.
1975 Op. Att'y Gen. 75-46 at 93 (emphasis added). (See also 1978 Op. Att'y Gen. 78-14 at 28 ("An opinion of this office interpreted that statute [1972 amendment] to mean that all employees of regional and county libraries were required to become members of TRS and could not at their option join a local retirement system.")).
There has been only one amendment since 1972 concerning the status of regional and county librarians and clerical personnel. In 1977, the statute was amended to allow regional and county library personnel who were then members of a local retirement system to opt out of membership in the Teachers Retirement System by January 1, 1978. Pursuant to the statute, the election of such library personnel was to be made in writing to the Teachers Retirement System Board of Trustees. The amendment further provided that any persons not making such an election in writing by the deadline "shall be members of the retirement system created by this Act [Teachers Retirement System]." 1977 Ga. Laws 1135, 1136.
With the passage of the 1972 and 1977 amendments to the definition of "teacher" striking the limiting language of the original 1957 law, the legislature made clear that all regional and county library personnel are to be members of the Teachers Retirement System. It is therefore my opinion that regional and county library personnel are to be included in the membership of the Teachers Retirement System.
You have also asked whether the membership of regional and county library personnel who are not paid by state funds is contrary to the definition of "employer" found in O.C.G.A. § 47-3-1(12) , specifically that portion which reads "[n]otwithstanding any provisions in prior or future Acts to the contrary, the county and regional library boards of trustees shall be deemed to be the employer of the county or regional librarians, whose salaries are paid in full or in part from state funds."
I find no conflict between the two provisions of law. As previously noted, the referenced language was part of the original 1957 amendment first establishing regional and county librarians as "teachers" under the statute. The portion of the statute limiting membership to those librarians paid in whole or in part by state funds was enacted independently of this provision. Further, the language itself, as originally written and as it appears in O.C.G.A. § 47-3-1(12) , merely provides that a certain entity, the local library board, will be deemed the "employer" for purposes of the Act and will be responsible for administering the payment of contributions on behalf of its member employees. The language in no way limits the membership in the Teachers Retirement System to only those regional and county library personnel who are paid in whole or in part by state funds.
Therefore, it is my official opinion that regional and county library employees paid solely with local funds are required to be members of the Teachers Retirement System.
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Request By: 		
 		Deputy Director, Georgia Crime Information Center
Opinion
Opinion by: 		JOSEPH J. DROLET, Senior Assistant Attorney General
The State Board of Workers Compensation has brought to the attention of this office that certain offenses related to the provision of workers compensation are not presently designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses are: O.C.G.A. § 34-9-21 (employee, with intent to defraud, receiving income benefits to which he or she is not entitled) and O.C.G.A. § 34-9-126 (employer refusal to file workers' compensation compliance forms).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first of these misdemeanor offenses is O.C.G.A. § 34-9-21 . That Code section prohibits fraudulently obtaining workers' compensation benefits. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 34-9-21 as offenses for which those charged are to be fingerprinted.
The second of these misdemeanor offenses is O.C.G.A. § 34-9-126 . That Code section, according to the Board of Workers Compensation, is the primary enforcement tool for prosecution of employers who defraud the system by failure to have workers' compensation insurance. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 34-9-126 as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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 		Chairman, Prosecuting Attorneys' Council of Georgia
Opinion
Opinion by: 		Joseph J. Drolet, Senior Assistant Attorney General
You have requested that I review 1996 Op. Att'y Gen. U96-1 to determine whether it should be modified or revised in light of subsequent changes to the statutes which it addressed. That opinion concluded that Georgia's Crime Victims' Bill of Rights, enacted the previous year at 1995 Ga. Laws 385, § 2, was not applicable to juvenile proceedings.1 In your request, you refer to amendments to O.C.G.A. §§ 17-17-1 through -16 (2008 and Supp. 2010) including those provisions enacted in the 2010 session of the General Assembly. 2010 Ga. Laws 214. For the reasons set forth herein, it is my opinion that, while the General Assembly has provided for certain "rights" for victims in juvenile proceedings, the subsequent enactments have not made the Crime Victims' Bill of Rights applicable in toto to juvenile proceedings.

The Crime Victims' Bill of Rights was enacted by the General Assembly to accord victims of crimes certain basic rights. See O.C.G.A. § 17-17-1 . In the 1996 opinion, this office concluded that the 1996 version of the Crime Victims' Bill of Rights, 1995 Ga. Laws 386, § 2, applied to juveniles only in cases where juveniles were convicted of felonies and sentenced as adults. 1996 Op. Att'y Gen. U96-1. Such cases are not "juvenile proceedings" governed by Title 15; however, those juveniles may be detained within the custody of the Department of Juvenile Justice. For that reason, the opinion explained that the Department of Children and Youth Services (now the Department of Juvenile Justice) fell within the definition of a "custodial authority" in the Crime Victims' Bill of Rights.
In 2010, the General Assembly passed HB 567, enacted into law at 2010 Ga. Laws 214 (Act No. 403). That enactment amended portions of the Crime Victims' Bill of Rights, O.C.G.A. §§ 17-17-1 through -16; however, it also amended other Code sections not contained within the "Bill of Rights," including, inter alia, portions of Title 15 "relating to juvenile proceedings . . . so as to expand provisions relative to victims' participation in the court system in juvenile and state courts; to change provisions relating to victim impact statements in delinquency proceedings; [and] to provide that victims may be present in juvenile court hearings . . . ." 2010 Ga. Laws 214 (preamble).2 In fact, the first Code section addressed in Section 1 of the Act is O.C.G.A. § 15-11-64.2 in the juvenile code. There are amendments to the provision permitting the victim to address the juvenile court which are expanded from prior law but which are not identical to those in the criminal procedure code. The juvenile code contains language identical to the amendments to O.C.G.A. § 17-10-1.2(d) allowing a victim to file a complaint with the Judicial Qualifications Commission. Certain provisions of the juvenile code, however, retain their distinct characteristics. For example, the provisions of O.C.G.A. § 15-11-155(b) allowing a judge to determine sequestration of witnesses "in order to protect the privileges and confidentiality rights of the child" remain the same with a simple substitution of "form" for "statement" allowing the use of the same form used in criminal cases. The Act also amends O.C.G.A. § 17-10-1.2 which clearly applies only to criminal cases and is not part of the Crime Victims' Bill of Rights.
You refer in your letter to a right in juvenile proceedings that is similar to a right in criminal proceedings. O.C.G.A. § 15-11-64.2 (a) (former O.C.G.A. § 15-11-28 (f) ).3 That Code section previously read: "In any delinquency proceeding in which a petition has been filed, the juvenile court shall notify any victim of a delinquent child's alleged offense that the victim may submit a victim impact statement . . . ." 1992 Ga. Laws 2419, 2419-20, § 1 (former O.C.G.A. § 15-11-28(f)(1) ) (emphasis added). This statement was attached to the case file and could be used during any stage of the proceedings against the child. However, O.C.G.A. § 15-11-64.2 (a) was amended in 2010, and now reads: "In any delinquency proceeding in which a petition has been filed, the juvenile court shall notify any victim of a delinquent child's alleged delinquent act that the victim may submit a victim impact form as provided in Code Section 17-10-1.1  . . . ." 2010 Ga. Laws 214. 215 (emphasis added). This form is the same form that is used in adult criminal proceedings and the provisions of O.C.G.A. § 17-10-1.1(e) govern the use and disclosure of the victim impact form. See O.C.G.A. § 15-11-64.2(b) . This change simply provides a consistent form for use in both types of proceedings; it does not expand the application of the Bill of Rights generally to juvenile proceedings.
The actual "Bill of Rights" begins with O.C.G.A. § 17-17-1 , which specifically addresses "victims of crimes." At no point does the section refer to juvenile proceedings. The term "crime" remains defined as an act committed in this state which constitutes a violation of certain enumerated provisions of Titles 16, 30, and 40, and has not been expanded to include juvenile adjudications; O.C.G.A. § 15-11-38(a) clearly provides that a juvenile adjudication is not a conviction of a crime. There are definition changes in O.C.G.A. § 17-17-3 adding a definition of "arrest" which includes "the taking of a child into custody." That is consistent with the prior opinion and can be read to refer to those juveniles convicted of crimes but housed in a juvenile facility. This is particularly so since the definition of "victim" remains essentially unchanged and means "[a] person against whom a crime has been perpetrated." O.C.G.A. § 17-17-3(11) (Supp. 2010) (emphasis added). As the 1996 opinion correctly noted, "[a] juvenile under the jurisdiction of the juvenile court is not charged with the commission of a crime, but rather with the commission of a delinquent act which is not a crime but instead '[a]n act designated a crime by the laws of this state.'" 1996 Op. Att'y Gen. U96-1, at 91. While the new definition of "criminal justice agency" refers to "custodial authority," the definition of "custodial authority" has not changed. The inclusion of the Department of Juvenile Justice again can be read to refer to its role in housing juveniles treated as adult offenders.
Other changes to the Bill of Rights are also focused on criminal proceedings. For example, O.C.G.A. § 17-17-9 refers to the rights of the victim "to be present at all criminal proceedings" but does not refer to juvenile proceedings. The right to be present at juvenile proceedings is still addressed separately in the juvenile code. The provisions in O.C.G.A. § 17-17-12.1 , however, concerning an accused communicating with a victim or his family, already specifically apply to those "adjudicated by the juvenile court of having committed a delinquent act or designed [sic] felony against such victim." This inclusion of juvenile offenses indicates an intention for this particular Code section to apply to all juvenile offenders. In fact, the specific inclusion of juvenile adjudications in this Code section cautions against reading the remainder of the Bill of Rights to apply to juvenile proceedings generally.
Pursuant to the principle of statutory construction, "Expressum facit cessare tacitum" (if some things are expressly mentioned, the inference is stronger that those omitted were intended to be excluded) and its companion, the venerable principle, "Expressio unius est exclusio alterius" ("The express mention of one thing implies the exclusion of another"), the list of actions in [a statute] is presumed to exclude actions not specifically listed . . . , and the omission of [additional actions] from [the statute] is regarded by the courts as deliberate."
Alexander Properties Group v. Doe, 280 Ga. 306, 309 (2006). "In all interpretations of statutes, the courts shall look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy." O.C.G.A. § 1-3-1 . Further, "a statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject matter . . . are construed together, and harmonized wherever possible, so as to ascertain the legislative intendment and give effect thereto." Butterworth v. Butterworth, 227 Ga. 301, 303-04 (1971). In its 2010 amendment to O.C.G.A. § 15-11-64.2 , the General Assembly intended to retain similar, but separate, rights for the victims of delinquent acts by juveniles while also retaining some of the distinct provisions of the juvenile code.
It is significant that the General Assembly did not include a provision that would afford unenumerated rights to victims of juvenile delinquent acts. O.C.G.A. § 17-17-15 (d) provides that "[t]he enumeration of these rights shall not be construed to deny or diminish other notification rights granted by state law." Accordingly, the rights of victims of adult offenses are not limited to the Crime Victims' Bill of Rights. However, no similar provision is included anywhere in the juvenile code.
Therefore, it is my opinion that the Crime Victims' Bill of Rights, O.C.G.A. §§ 17-17-1 through -16, has limited application to juvenile court proceedings which are governed primarily by the provisions contained in Title 15, and the conclusion reached in 1996 Op. Att'y Gen. U96-1 remains the opinion of this office.
Footnotes
Footnotes
1 	 The opinion considered several factors in reaching that conclusion. It noted that the definitions of "crime" and "victim" were inconsistent with juvenile proceedings because a juvenile in juvenile court is charged with "the commission of a delinquent act which is not a crime . . . ." 1996 Op. Att'y Gen. U96-1 at 91. The opinion also found the reference to the former Department of Children and Youth Services (DCYS) as a "custodial authority . . . insufficient evidence of a legislative intent to include the juvenile courts within the ambit of the act" since the reference to DCYS in the act "relates to persons sentenced as adults and not juvenile offenders in general." Id. at 92. The opinion also noted the desire of the General Assembly to exclude juvenile court proceedings by separately providing similar rights to victims of delinquent acts within the juvenile code.
2 	 The Act was a comprehensive effort primarily aimed at numerous provisions of state law regarding victim participation in and notification by the criminal justice system, and it amended portions of the juvenile (Title 15), criminal (Title 17), evidence (Title 24), and penal (Title 42) titles of the Code.
3 	 The juvenile victim impact statement provisions addressed in this section were originally enacted at 1992 Ga. Laws 2419, 2419-20 (former O.C.G.A. § 15-11-28 ). That Code section was redesignated O.C.G.A. § 15-11-41 at 2000 Ga. Laws 20, 54, and the victim impact statement provisions became subsection (e)(1). In 2002, the juvenile code was again reorganized and sections renumbered, and the victim impact statement provisions were recodified in a new O.C.G.A. § 15-11-64.2 . 2002 Ga. Laws 1162, 1166.
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Opinion by: 		JOSEPH J. DROLET, Senior Assistant Attorney General
You have requested, in your letter of July 1, 2010, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2010 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 12-3-10(o)(1) (prohibited activities in parks, historic sites or recreational areas); O.C.G.A. § 16-9-154(a) (prohibited activities with regard to computers); O.C.G.A. § 16-11-127(b) (carrying weapons or long guns in unauthorized locations); O.C.G.A. § 16-11-129(e) (possession of revoked weapons carry license); O.C.G.A. § 20-2-1181 (disruption or interference with the operation of a public school, public school bus, or public school bus stop); O.C.G.A. § 27-3-1.1(1) -(2) (prohibited activities in wildlife management areas); O.C.G.A. § 27-3-2 (prohibitions on hunting at night); O.C.G.A. § 27-3-6 (possession of a firearm while hunting with a bow and arrow); O.C.G.A. § 27-3-19.1(a) (regulation of the exporting, farming, and selling of freshwater turtles); O.C.G.A. § 27-3-28(a) (possession of native wildlife killed by a motor vehicle); O.C.G.A. § 27-3-63(a)(1) (prohibitions on trapping, trappers and fur dealers); O.C.G.A. § 27-3-181(b) (use of fertility control on wildlife); O.C.G.A. § 27-4-11.1(a)(1) -(2) (possession of firearms in public fishing areas); O.C.G.A. § 40-5-30(c) (restricted driver's licenses); O.C.G.A. § 40-5-120(5) (unlawful use of driver's license or identification card; O.C.G.A. § 40-6-77(b) (penalties for causing serious injury via motor vehicle due to right-of-way violation resulting in collision with motorcyclist, pedestrian, bicyclist or farmer vehicles transporting agriculture products); O.C.G.A. § 40-6-241.2 (prohibitions on use of wireless communications devices while operating a motor vehicle); O.C.G.A. § 40-6-250 (prohibitions on wearing headsets or headphones while operating a motor vehicle); O.C.G.A. § 42-1-18(b) (prohibition on photographing a minor without the minor's parental consent); O.C.G.A. § 43-4A-4 (prohibitions on acting as an athlete agent); O.C.G.A. § 43-24A-15(d) (prohibitions on providers of massage therapy services).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 12-3-10(o)(1) . That Code section provides that it shall be a misdemeanor for any person to use or possess, in any park, historical site, or recreational area, any fireworks, explosives, or firecrackers, unless properly stored or approved by the commissioner of the Department of Natural Resources. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 16-9-154(a) . That Code section provides that it shall be a misdemeanor for any unauthorized user to prevent reasonable efforts to block the installation or disabling of a file-sharing program on a computer or to install a file-sharing program onto a computer in certain circumstances. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-11-127(b) . That Code section provides that it shall be a misdemeanor for any person to carry a weapon or long gun while in a government building, courthouse, jail or prison, place of worship, state mental health facility, bar (in certain circumstances), nuclear power facility, or within one hundred and fifty feet of a polling place. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-127 as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-11-129(e) . That Code section provides that it shall be a misdemeanor for any person to possess a revoked weapons carry license, unless in the performance of his or her official duties. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 20-2-1181 . That Code section provides that it shall be a misdemeanor for any person to knowingly, intentionally, or recklessly disrupt or interfere with the operation of a public school, public school bus or public school bus stop. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 27-3-1.1(1) -(2). That Code section provides that it shall be a misdemeanor for any person to possess a firearm or handgun, in a wildlife management area, in certain circumstances. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 27-3-2 . That Code section provides that it shall be a misdemeanor for any person to hunt at night any game bird or game animal except for alligator, raccoon, opossum, fox and bobcat. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 27-3-6 . That Code section provides that it shall be a misdemeanor for any person to possess certain firearms while hunting with a bow and arrow or muzzle-loading firearm. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 27-3-19.1(a) . That Code section provides that it shall be a misdemeanor for any person to export, farm, or sell any freshwater turtle or part thereof, except in accordance with rules and regulation of the Department of Natural Resources. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 27-3-28(a) . That Code section provides that it shall be a misdemeanor for any person to take possession of any animal, killed in a motor vehicle accident, which is of a species that has been designated as a protected species. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 27-3-63(a)(1) . That Code section provides that it shall be a misdemeanor for any person, except certain persons licensed to trap beaver, to trap any wildlife upon the right of way of any public road or highway in this state. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 27-3-181(b) . That Code section provides that it shall be a misdemeanor for any person to apply fertility control to any wildlife, except in accordance with a wildlife fertility control permit and rules of the Department of Natural Resources. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 27-4-11.1(a)(1) -(2). That Code section provides that it shall be a misdemeanor for any person to possess a firearm or handgun, in a public fishing area, in certain circumstances. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourteenth misdemeanor offense is O.C.G.A. § 40-5-30(c) . That Code section provides that it shall be a misdemeanor for any person to operate a motor vehicle in violation of the restrictions imposed in a restricted driver's license issued to him or her. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 40-5-120(5) . That Code section provides that it shall be a misdemeanor for any person to scan another person's driver's license or identification card without the person's prior knowledge or consent. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 40-5-120(5) as offenses for which those charged are to be fingerprinted.
The sixteenth misdemeanor offense is O.C.G.A. § 40-6-77(b) . That Code section provides that it shall be a misdemeanor for any person to cause serious injury to another person as a result of a collision with a motorcyclist, bicyclist, pedestrian, or farmer transporting vehicle by committing a right-of-way violation when such motorcyclist, bicyclist, pedestrian, or driver of the farmer transporting vehicle are not at fault for the collision. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 40-6-77(b) as offenses for which those charged are to be fingerprinted.
The seventeenth misdemeanor offense is O.C.G.A. § 40-6-241.2 . That Code section provides that it shall be a misdemeanor for any person who is 18 years of age or older or who holds a Class C driver's license to operate a motor vehicle on a public road or highway of this state while using a wireless communication device to write, send or read any text-based communication. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eighteenth misdemeanor offense is O.C.G.A. § 40-6-250 . That Code section provides that it shall be a misdemeanor for any person to operate a motor vehicle while wearing a headset or headphone, which would impair such person's ability to hear, except when wearing a headset for communication purposes. It is also a misdemeanor to operate a motor vehicle while wearing any device which impairs such person's vision. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The nineteenth misdemeanor offense is O.C.G.A. § 42-1-18(b) . That Code section provides that it shall be a misdemeanor for a registered sex offender to intentionally photograph a minor without consent of the minor's parent or guardian. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 42-1-18(b) as offenses for which those charged are to be fingerprinted.
The twentieth misdemeanor offense is O.C.G.A. § 43-4A-4 . That Code section provides that it shall be a misdemeanor for any person, except in certain circumstances, to act as an athlete agent without holding a certificate or registration. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The twenty-first misdemeanor offense is O.C.G.A. § 43-24A-15(d) . That Code section provides that it shall be a misdemeanor for any entity or person to take certain unlawful actions with regard to massage therapy services. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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You have requested my opinion concerning whether teachers at charter schools authorized by the Georgia Charter Schools Commission are required to enroll in the Teachers Retirement System of Georgia ("TRS"). In your request letter, you indicate that it is TRS's position that "employees of schools operated by the Georgia Charter Schools Commission are required to be TRS members as a condition of employment as they appear to be public employees employed in a public school." In prior advice to the State Superintendent for Schools on this question, this office pointed out that it appeared more likely than not that the legislature anticipated that commission charter school teachers would be members of the Teachers Retirement System, but that without clarifying legislation from the General Assembly it could not be definitively said that the law precludes alternative retirement options for these teachers. Nevertheless, and because of the inconsistencies in current state law that are discussed below, it is my official opinion that unless and until the General Assembly adopts clarifying legislation it is within the sound discretion of the TRS Board of Trustees to determine whether teachers who are employed not less than half-time by commission charter schools must be members of the Teachers Retirement System.
In order to understand the TRS-related status of charter schools authorized by the Charter Schools Commission, it is important first to understand those schools' status within the larger framework of charter schools in Georgia. There are essentially three categories of charter schools: local charter schools, state chartered special schools, and commission charter schools.1 The schools you have asked about are known as commission charter schools.

Local Charter Schools
The General Assembly provided for the establishment of local charter schools through the Charter Schools Act of 1998, codified in Article 31 of Chapter 2 of Title 20 of the Georgia Code.2 The statute created two methods by which a school could be subject to a charter, which would exempt the school from "state and local rules, regulations, policies, and procedures and the applicability of the provisions of [Title 20] other than the provisions of [Title 20, Chapter 2, Article 31]." 1998 Ga. Laws 1080, 1082, § 3. The first method would accomplish this by converting a previously existing local school into a charter school and the second method would do so by creating a new school. Id. These two types of local charter schools are known as conversion charter schools and start-up charter schools, respectively. O.C.G.A. § 20-2-2062(4) and (14). A local charter school is defined as "a conversion charter school or start-up charter school that is operating under the terms of a charter between the charter petitioner and the local board." O.C.G.A. § 20-2-2062(7) . In regard to a local charter school, charter is currently defined as "a performance based contract between a local board and a charter petitioner, the terms of which are approved by the local board and the state board . . . ." O.C.G.A. § 20-2-2062(1) .3
In order to establish either a conversion or start-up local charter school, one must submit a petition to the board of education of the local county or independent school system. O.C.G.A. § 20-2-2064 . If the local board approves the petition, it goes to the State Board of Education for its approval or denial. O.C.G.A. § 20-2-2064.1(b) . If the State Board also approves the petition, a local charter school is established.
"In determining whether to approve a charter petition . . . , the local board and state board shall ensure that a charter school . . . shall be," among other things, "[s]ubject to the control and management of the local board of the local school system in which the charter school is located, as provided in the charter and in a manner consistent with the Constitution, if a local charter school . . . ." O.C.G.A. § 20-2-2065(b)(2) .
Pursuant to O.C.G.A. § 20-2-2068.1 , local charter schools receive their funding via sources that include, at least, Quality Basic Education ("QBE") formula earnings and grants, non-QBE state grants, federal grants, and local revenue, and such funding is generally distributed by the local school board.
State Chartered Special Schools
"[A]pparently to address the problem of local systems' refusing to approve charters even when they met the criteria set out in the Act," the 1998 Act was amended in 20004 to authorize "the State Board, pursuant to the constitutional authority to create special schools, to grant a state charter when a petition meets the statutory requirements . . . and is in the public interest." 2001 Op. Att'y Gen. 01-9 (citing the 2000 version of O.C.G.A. § 20-2-2064(d) ; Ga. Const. 1983, Art. VIII, Sec. V, Para. VII; and 1998 Op. Att'y Gen. U98-2). The 2000 amendment provided for the establishment of state chartered special schools, which are now defined as "a charter school created as a special school that is operating under the terms of a charter between the charter petitioner and the state board." O.C.G.A. § 20-2-2062(16) . In regard to a state chartered special school, charter is currently defined as "a performance based contract . . . between the state board and a charter petitioner, the terms of which are approved by the state board . . . ." O.C.G.A. § 20-2-2062(1) .

A state chartered special school may be established by the State Board of Education upon its approval of a proposed start-up charter school's petition that has been denied by the local board. O.C.G.A. § 20-2-2064.1(c) . A state chartered special school may not be established, however, from a petition for a conversion charter school that has been denied by the local board. Id.
"In determining whether to approve a charter petition . . . , the local board and state board shall ensure that a charter school . . . shall be," among other things, "[s]ubject to the supervision of the state board, as provided in the charter and in a manner consistent with the Constitution, if a state chartered special school . . . ." O.C.G.A. § 20-2-2065(b)(3) .
Pursuant to O.C.G.A. § 20-2-2068.1 , state chartered special schools receive their funding via sources that include, at least, QBE formula earnings and grants, non-QBE state grants, and federal grants; and such funding is generally distributed by the local school board.
Commission Charter Schools
In 2008, the General Assembly enacted a new Article 31A to be added to Chapter 2 of Title 20 and created the Georgia Charter Schools Commission, which has the power to "[a]pprove or deny petitions for commission charter schools." O.C.G.A. § 20-2-2083(a)(1) ; 2008 Ga. Laws 603. Commission charter school is defined as "a charter school authorized by the commission pursuant to [Article 31A] whose creation is authorized as a special school pursuant to Article VIII, Section V, Paragraph VII of the Constitution. A commission charter school shall exist as a public school within the state as a component of the delivery of public education within Georgia's K-12 education system." O.C.G.A. § 20-2-2081(2) . Unlike with local charter schools and state chartered special schools, the statute does not specifically define charter in regard to commission charter schools.5

The process for the establishment of a new commission charter school begins with the submission of a petition for a start-up charter school to the pertinent local board or boards.6 Whether the petition is approved or denied by the local board(s), the petitioner may then apply to the Charter Schools Commission for approval of a commission charter school. (If the petition is approved by the local board, the petitioner may also go forward with the creation of a local charter school rather than a commission charter school.) O.C.G.A. § 20-2-2085(b) . The Charter Schools Commission's decision may then be overruled by the State Board of Education. O.C.G.A. § 20-2-2083(a)(1) .
As discussed above, Article 31 contains specific provisions that require petitions for charters to make clear that local charter schools will be "[s]ubject to the control and management of the local board of the local school system in which the charter school is located," O.C.G.A. § 20-2-2065(b)(2) , and that state chartered special schools will be "[s]ubject to the supervision of the state board." O.C.G.A. § 20-2-2065(b)(3) . Neither Article 31 nor Article 31A, however, contains an equivalent provision that specifically explains the control, management, or supervision of commission charter schools.
Pursuant to O.C.G.A. § 20-2-2090 , commission charter schools receive their funding from the Georgia Department of Education "through appropriation of state and federal funds [in] an amount equal to the sum of," at least, QBE formula earnings and grants, federal grants, a proportional share of state grants, and amounts determined by the Charter Schools Commission to be equal to a proportional share of local revenue.
Teachers Retirement System
TRS was created "for the purpose of providing retirement allowances and other benefits under [Title 47, Chapter 3 of the Georgia Code] for teachers of this state . . . ." O.C.G.A. § 47-3-20 . "Any person who becomes a teacher after January 1, 1944, shall become a member of the retirement system as a condition of his employment, except as otherwise provided in [Title 47, Chapter 3]." O.C.G.A. § 47-3-60(a) .7
The definition of teacher in the TRS statute includes:
Any of the following persons employed not less than half time by a public school:
(i) Persons who supervise the public schools;
(ii) Classroom teachers; and
(iii) Persons employed in a clerical capacity[.]
O.C.G.A. § 47-3-1(28)(A) . The definition also includes "[p]ublic school nurses who are employed on a regular basis as much as one-half time or more," O.C.G.A. § 47-3-1(28)(B) ; school librarians, O.C.G.A. § 47-3-1(28)(C) ; "[a]dministrative officials who supervise teachers;" O.C.G.A. § 47-3-1(28)(D) ; and:
[f]ull-time public school lunchroom managers or supervisors, full-time public school maintenance managers or supervisors, full-time public school transportation managers or supervisors, and full-time public school warehouse managers or supervisors . . . .
O.C.G.A. § 47-3-1(28)(E) .
Also included in the TRS definition of teacher are certain employees of the Department of Education, O.C.G.A. § 47-3-1(28)(F) , and "[a]ny bona fide teacher, supervisor of teachers, or clerical employee in any school operated by the Department of Education." O.C.G.A. § 47-3-1(28)(G) .8

In order to determine whether teachers at commission charter schools are to be members of TRS, therefore, it must be determined whether they meet this TRS definition of teacher. I have previously opined that teachers at local charter schools are members of TRS. 1999 Op. Att'y Gen. U99-4.9 Because local charter schools are required to be subject to the control and management of the local board of education, they fall within the TRS definition of public school - "any day school which is conducted within this state and which is under the authority and supervision of a duly elected county or independent board of education." O.C.G.A. § 47-3-1(21) . Teachers at those schools, therefore, meet the definition of teacher in the TRS statute - "persons employed not less than half time by a public school" - and are consequently members of TRS. Id. (citing, inter alia, O.C.G.A. § 47-3-1(21) and (28) and the 1998 version of O.C.G.A. § 20-2-2061 ).

The issue of whether teachers at commission charter schools meet the eligibility requirements for TRS membership, however, is not quite as clear. Of course, "[i]n construing a statute, the cardinal rule is to glean the intent of the legislature." Goldberg v. State, 282 Ga. 542, 544 (2007) (quoting Alford v. PSC, 262 Ga. 386, 387 (1992)). It is also "an elementary rule of statutory construction that statutes in pari materia" - that is, statutes that "relate to the same subject matter" - "be construed together." Snyder v. State, 283 Ga. 211, 214 (2008) (citing Mathis v. Cannon, 276 Ga. 16, 26 (2002)). Furthermore, it must be presumed that the General Assembly enacted the statute in question with full knowledge of the existing law and with reference to it. McPherson v. City of Dawson, 221 Ga. 861, 862 (1966). To determine whether commission charter school teachers are "teachers" within the meaning of the TRS statute and thus members of TRS, therefore, we must attempt to glean the legislature's intent by reading these in pari materia statutes harmoniously and with the understanding that the legislature had full knowledge of the current state of the law when it passed the most recent pertinent statute.
Having considered these statutes carefully, it is my view that the General Assembly likely intended that teachers at commission charter schools would be members of TRS. I reach that conclusion because when it enacted Article 31A of Title 20 in 2008, the legislature was aware that the already existing TRS statute, at O.C.G.A. § 47-3-1(28)(A) , provides that a teacher shall be a member of TRS if employed at least half-time at a public school. When it drafted and enacted Article 31A in 2008, the legislature repeatedly indicated that commission charter schools are public schools.
In its codified legislative findings, the General Assembly explained:
The General Assembly finds that:
(1) Charter schools are a critical component in this state's efforts to provide efficient and high-quality schools within this state's uniform system of public education;
(2) Charter schools provide valuable educational options and learning opportunities while expanding the capacity of this state's system of public education and empowering parents with the ability to make choices that best fit the individual needs of their children . . . .
O.C.G.A. § 20-2-2080(a) . In its definition of commission charter school, the legislature expressly declared: "A commission charter school shall exist as a public school within the state as a component of the delivery of public education within Georgia's K-12 education system." O.C.G.A. § 20-2-2081(2) . The legislature also decreed that one of the Charter Schools Commission's duties is to "[c]ollaborate with cosponsors for the purpose of providing the highest level of public education to all students . . . ." O.C.G.A. § 20-2-2083(b)(12) . As a result, it is my opinion that the General Assembly likely intended to treat commission charter school teachers as teachers in public schools and thus as members of TRS.10

The issue, however, is complicated by the definition of public school contained within the TRS statute - "any day school which is conducted within this state and which is under the authority and supervision of a duly elected county or independent board of education." O.C.G.A. § 47-3-1(21) . Unlike local charter schools, commission charter schools do not appear to meet that definition because they do not appear to be under the authority and supervision of local boards of education. For instance, whereas § 20-2-2065(b)(2) in Article 31 requires that a local charter school "shall be . . . [s]ubject to the control and management of the local board of the local school system," there is no such requirement for commission charter schools in Article 31A. As another example, although § 20-2-2068.1 indicates that a local charter school's funding will be distributed by the local board, § 20-2-2090 indicates that a commission charter school's funding will be distributed by the Department of Education. Nevertheless, it is my opinion that the legislature's intent as to commission charter schools is revealed by its more recent express pronouncements in Article 31A that commission charter schools are public schools. To otherwise conclude that the legislature meant for commission charter schools to be public schools in Title 20 but not to be public schools in Title 47 would result in a contradictory, rather than a harmonious, reading of these in pari materia statutes.
Furthermore, to conclude that teachers at commission charter schools are not members of TRS would result in a situation wherein teachers at charter schools that are approved by local boards of education (local charter schools) would be required to participate in the state-run retirement system while their fellow teachers at charter schools that are approved by a state commission (commission charter schools) would not be allowed to participate in the state-run retirement system. This disparate result would be illogical, and I have found no evidence to indicate that it was the legislature's intent.
Given the inconsistencies in the law, I cannot say that the ultimate answer to your question is completely free from doubt. I note, however, that the General Assembly has specifically stated that "[t]he Board of Trustees shall determine in doubtful cases whether any person is included within the definition [of teacher] set forth in [ O.C.G.A. § 47-3-1(28) ]." O.C.G.A. § 47-3-1(28) . Furthermore, under appellate case law, because TRS has the duty of enforcing and administering the retirement statute, its interpretation of that statute is to be given great weight and deference. See McKelvey v. Ga. Judicial Retirement Sys., 297 Ga. App. 650, 654 (2009) (quoting Hosp. Auth. of Gwinnett County v. State Health Planning Agency, 211 Ga. App. 407, 408 (1993)). Accordingly, it is my official opinion that unless and until the General Assembly adopts clarifying legislation, it is within the discretion of the TRS Board of Trustees to determine whether teachers who are employed not less than half-time by commission charter schools must be members of the Teachers Retirement System.
Footnotes
Footnotes
1 	 In addition, the State Board of Education may "enter into a charter with a local board to establish a local school system as a charter system." O.C.G.A. § 20-2-2063.2(a) .
2 	 The 1998 Act repealed the previous " Code Section 20-2-255 , relating to petitions for charter school status." 1998 Ga. Laws 1080, § 1.
3 	 Charter was originally defined in the 1998 Act as "an academic or vocational performance based contract or an academic and vocational performance based contract between the state board, a local board of education, and a charter petitioner, the terms of which are approved by the local board of education and the state board." 1998 Ga. Laws 1080, 1082, § 3.
4 	 2000 Ga. Laws 618, 720, § 74.
5 	 Section 20-2-2081 provides that the definitions set forth in § 20-2-2062 in Article 31 are also applicable to Article 31A, but the definition of charter in § 20-2-2062(1) does not define it specifically for purposes of commission charter schools whereas it does so for local charter schools, state chartered special schools, and charter systems.
6 	 An already existing charter school may also apply to become a commission charter school. O.C.G.A. § 20-2-2086 .
7 	 "[I]n its ordinary signification, 'shall' is a word of command, and the context ought to be very strongly persuasive before that word is softened into a mere permission." State Ethics Comm'n v. Long, 223 Ga. App. 621, 626 (1996).
8 	 The definition of teacher also includes numerous other positions that are not pertinent here, such as employees of the Board of Regents of the University System and the Technical College System.
9 	 Opinion U99-4 refers only to "charter schools" in general because in 1999 the General Assembly had not yet amended Title 20 to create state chartered special schools or commission charter schools.
10 	 As was indicated above, certain employees of the Department of Education ("DOE") and employees of schools operated by the DOE are also eligible to be members of TRS, but it is my understanding that commission charter school staff are not employees of the DOE and that commission charter schools are not operated by the DOE.
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You have requested my opinion whether the Drug Utilization Review Board (hereinafter referred to as the "Board") created by the Georgia Department of Community Health ("DCH") is subject to the Open Meetings Act (the "Act"), O.C.G.A. §§ 50-14-1 through 50-14-6 . It is my opinion that the Open Meetings Act does indeed apply to the Drug Utilization Review Board and it should act in accordance with the requirements of this law in conducting its meetings.
The purpose of the Drug Utilization Review Board
The Board is authorized by the Social Security Act, 42 U.S.C. § 1396r-8 (g). Its purpose is to review drug studies and drug therapies and make recommendations to DCH concerning the list of drugs to be approved for use through the Medicaid and PeachCare programs. The Board meets quarterly and consists of 20 members, all of whom are appointed by the Commissioner of DCH. The members include physicians, pharmacists, members of the academic community, and a consumer advocate.
The Board's members do not include any members of DCH's governing body. The Board also is not a committee of DCH's members created by its governing body. The Board generally makes recommendations, but not decisions, on which drugs will be granted preferred status. Additionally, the Board may review and discuss the release of recent clinical evidence and treatment guidelines, discuss retrospective drug review results, and provide recommendations as it relates to clinical and educational drug interventions for providers. In these matters, the Board is acting in more than an advisory capacity.
[EDITOR'S NOTE: TEXT WITHIN THESE SYMBOLS [O> <O] IS OVERSTRUCK IN THE SOURCE.]
At least sixty days prior to each Board meeting, DCH posts on its website the medications and drug therapies which are under review and will be discussed at the upcoming Board meeting. Drug manufacturers may provide comments and input to SXC Health Solutions ("SXC"), DCH's pharmacy benefits manager, through its vendor NorthStar HealthCare Consulting ("NHC"). SXC, in conjunction with NHC, hosts a manufacturer's forum at least thirty days prior to the Board meeting, during which manufacturers are allowed to present to NHC a thirty-minute presentation regarding their respective drug[O>(<O]s[O>)<O] under review. Manufacturers also may present written comments to NHC in lieu of attending the manufacturer's forum. Comments and inquiries submitted to NHC are communicated to the Board via oral communications and written materials at its regularly scheduled meeting. Materials submitted electronically to NHC are forwarded electronically to the Board. Concurrent with the clinical drug information submitted to SXC, drug manufacturers submit financial information regarding drug pricing to Goold Health Systems ("GHS"), the state's rebate service administrator which, like SXC, is a DCH contractor.
At the Board meeting, Medicaid Fee-For-Service ("FFS") patients, advocates, healthcare providers, and speakers for organized coalitions or special interest groups on behalf of Medicaid FFS patients are allowed to speak during a consumer comment session. In addition to the consumer comment session, clinical information and information presented at the manufacturer's forum is presented to the Board during the open session. As part of the Board meeting, an executive session may also be conducted. During the executive session providerand [O>/<O]patient specific information may be presented to the Board for discussion. Also during the executive session GHS presents financial information related to the drugs currently under review. The Board reviews and discusses the financial information and formulates its recommendations to DCH. Once recommendations are formulated by the Board, the executive session is concluded and the open session reconvenes. The Board's recommendations are verbally communicated to the participants attending the meeting. The Board's recommendations also are included in the written minutes of the Board meeting and are posted to the DCH website. Manufacturers may request an appeal of the recommendations to DCH within ten business days following the Board meeting. DCH, through its Pharmacy Unit, makes an independent determination on the approval of drugs and which will receive preferred status. In doing so, DCH may either accept or reject the Board's recommendations. DCH then posts its decisions on its website.
The Open Meetings Act
The Georgia Open Meetings Act provides that in most circumstances a "meeting" of a governmental agency or entity will be open to the public. O.C.G.A. § 50-14-1(b) . A meeting of a covered body may only be closed under certain statutory circumstances and only by following a prescribed statutory procedure. O.C.G.A. §§ 50-14-3 , 50-14-4 .
The Georgia Open Meetings Act . . . intends to prohibit "closed meetings which engender in the people a distrust of its officials who are clothed with the power to act in their name." McLarty v. Board of Regents, 231 Ga. 22, 23 (1973). The Act requires that any meeting of a "governing body of an agency or any committee thereof . . . at which official business or policy of the agency is to be discussed or at which official action is to be taken" be made open to the public. Crosland v. Butts County Bd. of Zoning Appeals, 214 Ga. App. 295, 296 (1994). It is to be "broadly construed to effect its purposes of protecting the public and individuals from closed-door meetings." Kilgore v. R.W. Page Corp., 261 Ga. 410, 411 (1991). The limited exceptions to its requirements are enumerated at O.C.G.A. [§ ] 50-14-3 . While the mandates of openness must be read broadly, these statutory exceptions must be narrowly construed. Kilgore, 261 Ga. at 411.
1998 Op. Att'y Gen. U98-3, at 145-46.
While the language of the Act, O.C.G.A. § 50-14-1(a)(2) , provides that it applies to a "gathering of a quorum of the members of the governing body of an agency or of any committee of its members," case law has further expanded the scope and application of the Act. In evaluating what entities are in fact covered under the Act, both the Georgia Supreme Court and the Court of Appeals of Georgia have provided guidance.
In Red & Black Publishing Co. v. Board of Regents, 262 Ga. 848, 853 (1993), the supreme court held that "[b]y the Act's express language, the test for its applicability is two-pronged: first, is the meeting one of a 'governing body of an agency' or any committee thereof?; and second, is the meeting one 'at which official business or policy of the agency is to be discussed or at which official action is to be taken[?]'" In determining whether the first prong of this test has been met, the supreme court recognized in Red & Black that the delegation of official responsibilities or authority to another body or committee by a public agency may render the meetings of the body or committee subject to the requirements of the Open Meetings Act. Red & Black, 262 Ga. at 854. This may be true even though the body or committee does not expressly fall within the definition of a covered entity under the Act, because the delegated authority has become the vehicle through which the public agency is carrying out its responsibilities. Id.
The court of appeals has followed the guidance of the supreme court in applying the Open Meetings Act to entities that do not expressly meet the definition of a "covered agency" under the Act. See Jersawitz v. Fortson, 213 Ga. App. 796 (1994); See also Northwest Ga. Health Sys. v. Times-Journal, 218 Ga. App. 336, 339-40 (1995) ("[T]he trial court in the case sub judice was authorized to conclude on the facts before it that Northwest and Promina, as vehicles for public agencies, were 'subject to the [Open Meetings] Act.'") Indeed, in Jersawitz, in reviewing whether an advisory group made up of private citizens and members of the governing body of the Atlanta Housing Authority regarding an Olympic redevelopment project was subject to the Act, the court of appeals concluded:
This committee acted as a vehicle for AHA to carry out its responsibility to review the proposals submitted to the agency, and because of the responsibility assumed by this committee with the knowledge and full acquiescence of the agency, the agency cannot hide behind the committee and assert that its governing body did not create it.
Jersawitz, 213 Ga. App. at 799. The court then concluded that this advisory group which made only recommendations was nonetheless subject to the requirements of the Open Meetings Act because the group "was a vehicle for the agency to carry out its responsibilities in reviewing and recommending proposals." Id.1

The inquiry then becomes whether, even if the Board is sometimes only making recommendations to DCH on which drugs should be given a preferred status for purchase, the Board has otherwise become the vehicle through which DCH meets the requirements of the Social Security Act, 42 U.S.C. § 1396r-8 (g), in making its decisions regarding the purchase of medications. It appears the answer to that question is yes. The Board is the vehicle by which DCH is complying with the requirements of the Social Security Act in reviewing which drugs should be given preferred status. While DCH is not bound by those recommendations, it is DCH's vehicle for reviewing that data. Additionally, the Board may on occasion provide other services for DCH which go beyond the scope of merely making recommendations.
The second prong of this test is satisfied if official business or policy of the agency is to be discussed or presented or if official action is to be taken at the meeting. The Act also applies if recommendations on any public matter, official business, or policy to the governing board are to be formulated, presented, or discussed by a committee. Although no official action is taken at the Board meetings, the Act only requires that official agency business or policy be discussed or presented, whether or not official action is actually taken. See O.C.G.A. § 50-14-1(a)(2) . Identifying the list of drugs to be given preferred status is official DCH business. As stated above, the Board reviews the information presented to it by NHC, discusses prospective drugs, and makes recommendations to DCH at the Board meetings. Given that the mandated statutory preference is that meetings of governmental entities should be open to the public and that any exceptions must be narrowly read, I must conclude that the meetings of the Board are subject to the Act.
Having concluded that the Board's meetings are open, I also note that, should the need arise, the Board may close its meetings in accordance with the procedures outlined in O.C.G.A. § 50-14-4 . That being said, it is up to DCH to make the decision regarding whether to close any Board meeting. The decision to close a meeting, however, must be made on a case-by-case basis and supported both by the facts of the particular situation and the affidavit of the presiding officer justifying the closure. See O.C.G.A. § 50-14-4 (b) .
Additionally, you have asserted that DCH is prohibited from sharing pricing information with the Board. As you have noted, generally federal law requires that pharmaceutical pricing information submitted by manufacturers remain confidential. See 42 U.S.C.S. § 1396r-8 (b)(3)(D). However, that prohibition on disclosing pricing information refers only to information disclosed by manufacturers pursuant to either 42 U.S.C.§ 1396r-8 (b) or to an agreement with the United States Secretary of Veterans Affairs. See id. Therefore, it does not appear that 42 U.S.C.S. § 1396r-8 (b)(3)(D) applies to interactions between DCH and the Board for purposes of your inquiry.
Therefore, it is my opinion that the Open Meetings Act, O.C.G.A. § 50-14-1 , applies to the Drug Utilization Review Board created by Georgia Department of Community Health.
Footnotes
Footnotes
1 	 In making this determination, the court of appeals distinguishes its opinion from the prior opinion of the Georgia Supreme Court in McLarty, which had held that the Open Meetings Act did not apply to purely advisory bodies, by saying that the General Assembly had amended the definition of "meeting" after the McLarty opinion. Nonetheless, the supreme court has cited McLarty with approval in its decision in Red & Black, 262 Ga. at 853, and has itself not overruled McLarty.
2010 Ga. AG LEXIS 5::August 5, 2010
[Group:"2010 Ga. AG LEXIS 5"]LNI:50TV-42P0-003Y-Y0TP-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2010 Ga AG LEXIS 52010 Ga. AG LEXIS 5; 2010 Op Atty Gen Ga 42010 Op. Atty Gen. Ga. 4
[NO NUMBER IN ORIGINAL]
August 5, 2010
Request By: 		
 		Director
 		Georgia Forestry Commission
 		Commissioner
 		Georgia Department of Agriculture
Opinion
Each of you has requested my opinion concerning whether certain investigators employed by your respective agencies are eligible for membership in the Peace Officers Annuity and Benefit (POAB) Fund. Having researched the relevant law, it is my official opinion that the investigators at issue who are employed by the Georgia Forestry Commission and by the Georgia Department of Agriculture do not meet the definition of peace officer in the POAB Fund statute as that definition has been interpreted by the Georgia Supreme Court and that they therefore are not eligible for membership in the POAB Fund. The POAB Fund is a supplemental retirement fund which is available to all persons who are employed in a capacity of peace officer as that term is defined in the Act governing the POAB. Compare O.C.G.A. 47 17 40 with O.C.G.A. 47 17 1(5). 1991 Op. Atty Gen. U91 12. The POAB Fund statute defines peace officer, in pertinent part, as: Any peace officer who is employed by this state or any municipality, county, or other political subdivision thereof who is required by the terms of such peace officers employment, whether by election or appointment, to give such peace officers full time to the preservation of public order, the protection of life and property, or the detection of crime in this state or any municipality, county, or other political subdivision thereof and who is required by the terms of such peace officers employment to comply with the requirements of the Georgia Peace Officers Standards and Training Act contained in Chapter 8 of Title 35 . . . . O.C.G.A. 47 17 1(5)(A). Construing this definition and earlier versions of it, the Georgia Supreme Court has found that the clear intent of the legislature was to exclude from the definition of peace officer public employees or officers who, incidental to the primary duties of their employment, occasionally perform some of the services of a police officer. Bd. of Commrs of Peace Officers Annuity & Benefit Fund v. Clay, 214 Ga. 70, 72 (1958). The court has held that the authority of [public officers or employees] to act as peace officers must be found in some public law and that, in order to qualify for membership in the POAB Fund, the law must give them authority to act as peace officers in the general sense and not just authority to enforce or regulate one specific or restricted area of the law. Id. at 73-74. That is to say, eligibility for membership in the fund is extended to peace officers who possess full authority to generally enforce the criminal laws and generally engage in the preservation of public order, the protection of life and property, and the detection of crime. 1982 Op. Atty Gen. U82 9. In Clay, the supreme court concluded that motor carrier inspectors for the Public Service Commission were not eligible for membership in the POAB Fund because they only had the power to enforce the laws relating to a restricted class of motor vehicles using the highways. Id. at 74. In a case that is particularly relevant to your requests, Vandiver v. Endicott, 215 Ga. 250 (1959), the supreme court held that the City of Atlanta fire marshal was not a peace officer within the meaning of the POAB Fund statute and therefore was not entitled to membership in the POAB Fund. The fire marshal asserted that he devotes his full time to the preservation of public order, the protection of life and property, and the detection of crime in the City of Atlanta, that he is by city ordinance vested with the powers of a police officer, that it is his duty to see that the Georgia fire-safety regulations and the fire-prevention ordinances of the City of Atlanta are enforced, that he has exercised his authority as a police officer of the City of Atlanta, and that he apprehended and prosecuted violators of the laws of Georgia and the ordinances of the City of Atlanta. Id. at 250-51. The fire marshal put forth evidence that his specific duties relate to fire prevention and fire safety and consist primarily of detecting fire hazards and in eliminating them, in enforcing the laws and ordinances relating to fire prevention and fire safety, and in making arrests and prosecuting those suspected of arson and the violation of other laws and ordinances relating to fire protection, fire prevention, fire safety, fire fighting, etc. Id. at 251. The court explained that [i]n general, it may be said that a peace officer is a person designated by public authority to keep the peace and arrest persons guilty or suspected of crimes. Id. (citations omitted). Citing its previous holding in Clay, the court held here that the fire marshal was not a peace officer for POAB Fund purposes because his duties as a police officer and his authority to make arrests were only incidental to the primary duties of his employment. Id. at 251-52. See also Connors v. Vandiver, 215 Ga. 371 (1959) (holding that deputy at Richmond County Health Department was not peace officer for POAB Fund purposes). On the other hand, the supreme court held in Vandiver v. Manning, 215 Ga. 874 (1960), that a Fulton County adult probation officer was a peace officer and eligible for membership in the POAB Fund. The court explained: While the jurisdiction of probation officers to arrest offenders is limited to one class of persons, the probationers under their supervision, their power of arrest is broader with regard to that class of persons than is the general power of arrest by officers . . . since the probation officer may arrest a probationer without a warrant for the alleged violation of any condition of his probation, which might be the commission of a felony or a misdemeanor, or a mere violation of some rule prescribed for his conduct, even though such violation of the conditions of his probation was not committed in the probation officers presence. The probation officer deals with a group of persons known to have criminal tendencies, since they have been convicted of violations of law, and his arrests are made of persons already convicted of crime, whereas an officer such as a policeman frequently arrests persons only suspected of criminal violations. We therefore conclude that the plaintiff as Adult County Probation Officer of Fulton County should be termed a peace officer and eligible for membership in the fund established for peace officers . . . . Id. at 124 (citations omitted). See also Fleming v. Maddox, 225 Ga. 737 (1969) (holding that Atlanta Police Department communications engineer was peace officer for POAB Fund purposes). My predecessors have been asked on a number of occasions over the years to consider whether certain employees constituted peace officers and were therefore eligible for membership in the POAB Fund. In considering these questions, my predecessors have consistently applied the supreme courts interpretation of the definition of peace officer in 47 17 1(5)(A) and that Code sections previous incarnations, which the court first fully explained in Clay. My predecessors have opined that security officers at Georgia Tech are peace officers under the statute and therefore eligible for membership, 1961 Op. Atty Gen. 330, but that employees of the Parks Department, and tax collectors and tax commissioners who become ex-officio sheriffs, are not. 1971 Op. Atty Gen. 71 155; 1982 Op. Atty Gen. U82 9. Forestry Commission investigators The Director of the Forestry Commission possesses the statutory authority to appoint investigators to enforce the forestry laws and regulations of this state. O.C.G.A. 12 6 20(a). The investigators so appointed and any fire-fighting crews under their direction may enter upon any land for the purpose of preventing and suppressing fires and enforcing the fire and other forestry laws and regulations of this state. O.C.G.A. 12 6 20(b). Investigators who have been so appointed and who have been certified by the Georgia Peace Officer Standards and Training Council as having successfully completed the course of training required by Chapter 8 of Title 35, the Georgia Peace Officer Standards and Training Act, shall be authorized and empowered to perform a number of other functions. O.C.G.A. 12 6 20(c). These include the ability to [m]ake summary arrests for violations of the fire and other forestry laws and regulations of this state; to [a]rrest persons accused of violating any law or regulation which such investigators are empowered to enforce by the issuance of a citation, provided that the offense is committed in the presence of the investigator or information concerning the offense constituting a basis for arrest was received by the arresting investigator from a law enforcement officer who observed the offense being committed; and to[c]arry weapons in order to enforce the forestry laws and regulations of this state. Id. Based on information Director Farris and his staff have provided, it is my understanding that the Forestry Commission requires its investigators to hold peace officer certification from the P.O.S.T. Council. It is also my understanding that arson investigators regularly undertake the tasks of conducting fire scene investigations to determine the origin and cause of fires and conducting criminal investigations into violations of the arson criminal code including other criminal offenses that impel arson. It is my further understanding that these investigators also investigate violations of Georgia forestry laws and regulations and violations of other laws as appropriate, in addition to other duties such as conducting training sessions, performing administrative duties, maintaining state vehicles and equipment, and supervising forestry investigators. Department of Agriculture investigators The Commissioner of Agriculture is vested with police powers to enforce those laws governing matters within the jurisdiction of the Commissioner or the department as provided by [Titles 2, 4, 10, 26, and 43] and the rules and regulations adopted pursuant thereto and to prevent, detect, and respond to acts of bioterrorism, other terroristic acts or threats, or natural disasters affecting or potentially affecting plants, animals, products, or facilities that are subject to regulation by the department. O.C.G.A. 2 2 13(a). The Commissioner is also authorized to employ, designate, and deputize investigators and to delegate to such employees of the department the necessary authority to enforce those same statutes, rules, and regulations. O.C.G.A. 2 2 13(b). Employees who have been so designated by the Commissioner and who have been certified by the [P.O.S.T. Council] as having successfully completed the training required by . . . the Georgia Peace Officer Standards and Training Act, shall be authorized: (1) To carry firearms authorized or issued by the Commissioner while in the performance of their duties; (2) To inspect plants, animals, products, or facilities when the same are subject to regulation by the department; (3) To stop and inspect any vehicle transporting plants, animals, or products when the same are subject to regulation by the department; (4) To inspect and require the production of health certificates, waybills, permits, or other documents required by federal or state laws, rules regulations, or orders for the transportation of plants, animals, or products when the same are subject to regulation by the department; (5) To protect any life or property when the circumstances demand action; and (6) To arrest any person found to be in violation of a criminal law when enforcement of such law is authorized under this subsection. Id. Having reviewed the relevant law, it is my opinion that arson investigators at the Forestry Commission and investigators at the Department of Agriculture are not eligible for membership in the POAB Fund because they do not meet the definition of peace officer as that definition has been interpreted by the Georgia Supreme Court. Under 47 17 1(5)(A), a POAB Fund member must be a peace officer who is required by the terms of his or her employment to (1) give his or her full time to the preservation of public order, the protection of life and property, or the detection of crime; and (2) comply with the requirements of the Georgia Peace Officer Standards and Training Act. As explained in more detail above, the Georgia Supreme Court has construed the definition to include only those who serve as peace officers in the general sense those who have as their primary duties by law (not by custom) broad powers to enforce the criminal laws and to make arrests, rather than those whose primary duties are to enforce or regulate one specific area of the law. The investigators at issue here do not appear to meet this general definition of peace officer under the case law because their core duties involve the enforcement of one specific substantive area of the law and they do not possess broad jurisdiction over the criminal laws or broad arrest powers. In regard to the Forestry Commissions arson investigators in particular, their status seems to be very similar to that of the City of Atlanta fire marshal who was deemed not to be eligible for POAB Fund membership by the Supreme Court in Vandiver v. Endicott, 215 Ga. 250. The status of the Agriculture Department investigators seems to be analogous to that as well. Therefore, it is my official opinion that the investigators at issue who are employed by the Georgia Forestry Commission and by the Georgia Department of Agriculture do not meet the definition of peace officer in O.C.G.A. 47 17 1(5)(A) as that definition has been interpreted by the Georgia Supreme Court and that they therefore are not eligible for membership in the POAB Fund. Although it is clear that these investigators perform important functions for the citizens of this State, their specific missions do not meet the criteria established by the General Assembly, as interpreted by the Georgia Supreme Court, for membership in this supplemental retirement fund. This conclusion, of course, in no way limits their status as members of the Employees Retirement System of Georgia, the primary pension fund for state employees. See O.C.G.A. Title 47, Chapter 2. Prepared by: CHRISTOPHER A. MCGRAW Assistant Attorney General
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This responds to your request for an official opinion regarding House Bill 1055, Act No. 360. Your request concerns the application of O.C.G.A. 15 21A 6.1, as enacted by House Bill 1055. O.C.G.A. 15 21A 6.1(a) provides as follows: In addition to all other legal costs, there shall be charged to the filing party and collected by the clerk an additional filing fee of $ 125.00, to be known as a judicial operations fund fee, in each civil action or case filed in a superior court except that the state, including, but not limited to, its departments, agencies, boards, bureaus, commissions, public corporations, and authorities, municipalities, counties, and political subdivisions shall be exempt from such fee. Without limiting the generality of the foregoing, such fee shall apply to all adoptions, certiorari, trade name registrations, applications for change of name, and all other proceedings of a civil nature. Any matter which is docketed upon the official dockets of the superior court and to which a number is assigned shall be subject to such fee, whether such matter is contested or not. You specifically inquired about the application of the $ 125.00 additional fee to the current cost of issuing a certificate of appointment and reappointment to notaries public, thereby increasing the total fee from $ 37.00 to $ 162.00. Based on the similarity between the language used in O.C.G.A. 15 21A 6.1(a) and O.C.G.A. 15 21A 6(a), I conclude that the additional $ 125.00 fee generally applies to each and every proceeding of a civil nature, including the issuance of certificates of appointment and reappointment to notaries public. From information provided by the staff of the Georgia Superior Court Clerks Cooperative Authority (GSCCCA), it is my understanding that, since its enactment in 2004, GSCCCA and clerks of superior court have uniformly followed an interpretation of O.C.G.A. 15 21A 6 that adds the $ 15.00 additional fee imposed to the cost of issuing certificates of appointment and reappointment to notaries public based on the language in O.C.G.A. 15 21A 6(a), which provides for the additional $ 15.00 fee in language largely identical to O.C.G.A. 15 21A 6.1(a). O.C.G.A. 15 21A 6(a) provides as follows: In addition to all other legal costs, there shall be charged to the filing party and collected by the clerk an additional filing fee of $ 15.00 in each civil action or case filed in the superior, state, recorders, mayors, and magistrate courts except that municipalities, counties, and political subdivisions shall be exempt from such fee. Without limiting the generality of the foregoing, such fee shall apply to all adoptions, certiorari, trade name registrations, applications for change of name, and all other proceedings of a civil nature. Any matter which is docketed upon the official dockets of the enumerated courts and to which a number is assigned shall be subject to such fee, whether such matter is contested or not. While the two statutes are very similar, there are some notable differences, such as the range of venues to which 6(a) applies and the expansion of exclusions in 6.1(a) to include certain entities, including the state and its agencies. It is of particular import that, in enacting O.C.G.A. 15 21A 6.1(a), the General Assembly amended the original statutory language from O.C.G.A. 15 21A 6(a) to exclude more governmental parties from the additional fee, but did not include any language to expressly exclude various types of filings such as the issuance of certificates of appointment and reappointment to notaries public. [I]t is well settled in this jurisdiction that all statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it; that they are to be construed in connection and in harmony with the existing law; and that their meaning and effect will be determined in connection, not only with the common law and the Constitution, but also with reference to other statutes and the decisions of the courts. Spence v. Rowell, 213 Ga. 145, 150 (1957). Thus, the General Assembly is presumed to have known the application of O.C.G.A. 15 21A 6(a) to notary fees. Georgia law provides that the express mention of one thing in an Act or statute implies the exclusion of all other things. Abdulkadir v. State, 279 Ga. 122, 123 (2005). Therefore, if the legislature had intended that notary fees be excluded from the $ 125.00 filing fee increase, it would have explicitly listed it in the exclusions under O.C.G.A. 15 21 6.1(a). Additional support for the conclusion that the additional $ 125 fee applies to the issuance of certificates of appointment and reappointment to notaries public can be found in the application of other similar additional fees for the Superior Court Clerks Retirement Fund of Georgia and the Sheriffs Retirement Fund of Georgia. The language of O.C.G.A. 15 21 6.1(a) is very similar to that used in O.C.G.A. 47 14 51(a), which provides as follows regarding the Superior Court Clerks Retirement Fund of Georgia: In addition to all other legal costs, the sum of $ 1.00 shall be charged and collected in each civil suit, action, case, or proceeding filed in the superior courts or in any other court of this state in which a clerk eligible for membership in this retirement fund is clerk, including, without limiting the generality of the foregoing, all adoptions, charters, certiorari, applications by a personal representative for leave to sell or reinvest, trade name registrations, applications for change of name, and all other proceedings of a civil nature, filed in the superior courts or other such courts. Both O.C.G.A. 47 14 51(a) and O.C.G.A. 15 21A 6.1(a) provide that the additional fees shall be charged in each proceeding of a civil nature. As with O.C.G.A. 15 21A 6(a), based on information provided by the staff of GSCCCA, it is my understanding that clerks of superior court have uniformly added the $ 1.00 additional fee imposed by O.C.G.A. 47 14 51(a) to the fee for issuance of a certificate of appointment or reappointment to notaries public. Based on similar wording, we understand that an additional fee has been similarly applied under O.C.G.A. 47 16 61(a), the Sheriffs Retirement Fund of Georgia, which provides as follows: In addition to all other legal costs, the sum of $ 1.00 shall be charged and collected in each civil action, case, or proceeding, including, without limiting the generality of the foregoing, all adoptions, charters, certiorari, applications by personal representative for leave to sell or invest, trade name registrations, applications for change of name, and all other proceedings of a civil nature filed in the superior courts. The clerks of the superior courts shall collect such fees, and the fees so collected shall be remitted to the board quarterly or at such other time as the board may provide. It shall be the duty of the clerks of the superior courts to keep accurate records of the amounts due the board under this subsection, and such records may be audited by the board at any time. The sums remitted to the board under this subsection shall be used only for the purposes provided for in this chapter. Prior opinions of the Attorney General also support the conclusion that the additional fee under O.C.G.A. 15 21A 6.1 (a) applies to the issuance of certificates of appointment and reappointment to notaries public. 1978 Op. Atty Gen. 78-63 addresses the filings to which the additional fee for the Superior Court Clerks Retirement Fund of Georgia applies and concludes that the fee applies to each and every proceeding related to charters or articles of incorporation. Id. at 136. 1981 Op. Atty Gen. 81-56 concludes that the fees for the Superior Court Clerks Retirement Fund of Georgia and the Sheriffs Retirement Fund of Georgia should be charged and collected upon the filing of articles of amendment, articles of merger, and articles of dissolution as well as articles of incorporation. Id. at 130. Related to the additional fees for the Sheriffs Retirement Fund of Georgia and the Superior Court Clerks Retirement Fund of Georgia, previously discussed, 1988 Op. Atty Gen. U88-11 concludes that the legislature intended these provisions reach each and every proceeding of a civil nature. Id. at 107. Based on the similarity between the language used in O.C.G.A. 15 21A 6.1(a) and that used in O.C.G.A. 47 14 51(a) and 47 16 61(a) as well as the prior interpretations of those Code sections discussed herein, the additional $ 125.00 fee applies to each and every proceeding of a civil nature, including issuance of certificates of appointment and reappointment to notaries public. Therefore, it is my official opinion that the judicial operations fund fee imposed by O.C.G.A. 15 21A 6.1(a) applies to the fee to be remitted to clerks of superior court for the issuance of certificates of appointment and reappointment to notaries public. Prepared by: Audrey Marie Seidle Assistant Attorney General
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Opinion by: 		DESTINY S. WASHINGTON, Assistant Attorney General
You have requested, in your letter of October 16, 2009, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2009 Session of the General Assembly and three misdemeanor offenses enacted during the 2007 and 2008 legislative sessions, should be designated as offenses for which persons charged with violations are to be fingerprinted. Those offenses include: O.C.G.A. 20 2 161.3(i) (issuance or acceptance of a false statement or misrepresentation that enables an eligible institution to wrongfully obtain any payment under the Move on When Ready Act); O.C.G.A. 40 2 140 (penalties for noncompliance with requirements of registration and payment of fees by motor carriers pursuant to the federal Unified Carrier Registration Act of 2005 and noncompliance with orders, rules, or regulations of the Public Service Commission, Department of Public Safety, or Department of Revenue); O.C.G.A. 46 7 39 (penalties for violations of Georgia law regulating motor carriers or orders, rules or regulations of the Public Service Commission, Department of Public Safety, or Department of Revenue); O.C.G.A. 48 2 35.1(c)(3) (penalties for taxpayers fraudulently obtained refunds); O.C.G.A. 16 9 4(c)(5) (penalties for persons under 21 years of age who utilize false identification to obtain entry into an age-restricted facility or to purchase an age-restricted product); O.C.G.A. 16 11 127(f) (prohibitions on alcoholic beverage consumption by persons licensed or permitted to carry firearms in a restaurant or eating establishment while carrying a firearm); and O.C.G.A. 16 11 39.2(b) (unlawful conduct during a 9-1-1 telephone call). In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. 35 3 33(a)(1) (A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted. The first misdemeanor offense is O.C.G.A. 20 2 161.3(i). That Code section provides that it shall be a misdemeanor to knowingly make or accept a false statement or misrepresentation in order to enable an eligible institution to wrongfully obtain any payment under the Move on When Ready Act. I hereby designate any misdemeanor offenses arising under O.C.G.A. 20 2 161.3(i) as offenses for which those charged are to be fingerprinted. The second misdemeanor offense is O.C.G.A. 40 2 140. That Code section provides that it shall be a misdemeanor for any foreign or domestic motor carrier, leasing company leasing to a motor carrier, broker or freight forwarder, who is engaged in interstate commerce, to (1) fail to comply with or aid and abet in the failure to comply with the registration and fee payment requirements of the federal Unified Carrier Registration Act of 2005, and (2) fail to comply with or aid or abet in the failure to comply with any order, rule, or regulation of the Public Service Commission, Department of Public Safety, or Department of Revenue. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The third misdemeanor offense is O.C.G.A. 46 7 39. That Code section provides that it shall be a misdemeanor for any person to fail to comply with or aid or abet in the failure to comply with Georgia law regulating motor carriers; or any order, rule or regulation of the Public Service Commission, Department of Public Safety, or the Department of Revenue. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The fourth misdemeanor offense is O.C.G.A. 48 2 35.1(c)(3). That Code section provides that it shall be a misdemeanor if a person obtains all or part of the excessive amount of his or her sales or use tax refund claim based upon a patently improper position that is knowingly and willfully advanced in bad faith. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The fifth misdemeanor offense is O.C.G.A. 16 9 4(c)(5). That Code section provides that it shall be a misdemeanor for the first offense and a misdemeanor of a high and aggravated nature for the second offense for any person under 21 years of age to knowingly possess, display, or use any false identification for the purpose of obtaining entry into an age-restricted facility or purchasing any age-restricted consumable good. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The sixth misdemeanor offense is O.C.G.A. 16 11 127(f). That Code section provides that it shall be a misdemeanor for a licensed firearm carrier to consume an alcoholic beverage in a restaurant or eating establishment while carrying a firearm. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The seventh misdemeanor offense is O.C.G.A. 16 11 39.2(b). That Code section provides that it shall be a misdemeanor to commit the offense of unlawful conduct during a 9-1-1 call. I hereby designate any misdemeanor offenses arising under O.C.G.A. 16 11 39.2(b) as offenses for which those charged are to be fingerprinted. I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act. Prepared by: DESTINY S. WASHINGTON Assistant Attorney General
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Opinion by: 		DESTINY S. WASHINGTON, Assistant Attorney General
You have requested, in your letter of October 16, 2009, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2009 Session of the General Assembly and three misdemeanor offenses enacted during the 2007 and 2008 legislative sessions, should be designated as offenses for which persons charged with violations are to be fingerprinted. Those offenses include: O.C.G.A. 20 2 161.3(i) (issuance or acceptance of a false statement or misrepresentation that enables an eligible institution to wrongfully obtain any payment under the Move on When Ready Act); O.C.G.A. 40 2 140 (penalties for noncompliance with requirements of registration and payment of fees by motor carriers pursuant to the federal Unified Carrier Registration Act of 2005 and noncompliance with orders, rules, or regulations of the Public Service Commission, Department of Public Safety, or Department of Revenue); O.C.G.A. 46 7 39 (penalties for violations of Georgia law regulating motor carriers or orders, rules or regulations of the Public Service Commission, Department of Public Safety, or Department of Revenue); O.C.G.A. 48 2 35.1(c)(3) (penalties for taxpayers fraudulently obtained refunds); O.C.G.A. 16 9 4(c)(5) (penalties for persons under 21 years of age who utilize false identification to obtain entry into an age-restricted facility or to purchase an age-restricted product); O.C.G.A. 16 11 127(f) (prohibitions on alcoholic beverage consumption by persons licensed or permitted to carry firearms in a restaurant or eating establishment while carrying a firearm); and O.C.G.A. 16 11 39.2(b) (unlawful conduct during a 9-1-1 telephone call). In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. 35 3 33(a)(1) (A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted. The first misdemeanor offense is O.C.G.A. 20 2 161.3(i). That Code section provides that it shall be a misdemeanor to knowingly make or accept a false statement or misrepresentation in order to enable an eligible institution to wrongfully obtain any payment under the Move on When Ready Act. I hereby designate any misdemeanor offenses arising under O.C.G.A. 20 2 161.3(i) as offenses for which those charged are to be fingerprinted. The second misdemeanor offense is O.C.G.A. 40 2 140. That Code section provides that it shall be a misdemeanor for any foreign or domestic motor carrier, leasing company leasing to a motor carrier, broker or freight forwarder, who is engaged in interstate commerce, to (1) fail to comply with or aid and abet in the failure to comply with the registration and fee payment requirements of the federal Unified Carrier Registration Act of 2005, and (2) fail to comply with or aid or abet in the failure to comply with any order, rule, or regulation of the Public Service Commission, Department of Public Safety, or Department of Revenue. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The third misdemeanor offense is O.C.G.A. 46 7 39. That Code section provides that it shall be a misdemeanor for any person to fail to comply with or aid or abet in the failure to comply with Georgia law regulating motor carriers; or any order, rule or regulation of the Public Service Commission, Department of Public Safety, or the Department of Revenue. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The fourth misdemeanor offense is O.C.G.A. 48 2 35.1(c)(3). That Code section provides that it shall be a misdemeanor if a person obtains all or part of the excessive amount of his or her sales or use tax refund claim based upon a patently improper position that is knowingly and willfully advanced in bad faith. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The fifth misdemeanor offense is O.C.G.A. 16 9 4(c)(5). That Code section provides that it shall be a misdemeanor for the first offense and a misdemeanor of a high and aggravated nature for the second offense for any person under 21 years of age to knowingly possess, display, or use any false identification for the purpose of obtaining entry into an age-restricted facility or purchasing any age-restricted consumable good. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The sixth misdemeanor offense is O.C.G.A. 16 11 127(f). That Code section provides that it shall be a misdemeanor for a licensed firearm carrier to consume an alcoholic beverage in a restaurant or eating establishment while carrying a firearm. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted. The seventh misdemeanor offense is O.C.G.A. 16 11 39.2(b). That Code section provides that it shall be a misdemeanor to commit the offense of unlawful conduct during a 9-1-1 call. I hereby designate any misdemeanor offenses arising under O.C.G.A. 16 11 39.2(b) as offenses for which those charged are to be fingerprinted. I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act. Prepared by: DESTINY S. WASHINGTON Assistant Attorney General
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 		Lieutenant Governor
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 		Atlanta, Georgia 30334
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; JOHN B. BALLARD, JR., Counsel for Fiscal Policy
You have requested my opinion on the proper disposition of certain unidentifiable sales tax proceeds collected by the Commissioner of Revenue while his authority to distribute them under O.C.G.A. § 48-8-67 was in a temporary period of statutory sunset. The ultimate question here is whether unidentifiable local sales tax proceeds should be retained by the State or distributed to local governments for which the taxes were authorized and collected.
When collecting and disbursing sales taxes centrally for state and local governments,1 the Department of Revenue sometimes has insufficient information from returns, even after follow-up inquiries, to attribute the proceeds to particular local jurisdictions.2 The proceeds in question are a subset of these "unidentifiable proceeds." There is a statutory procedure to allocate unidentifiable proceeds pro rata according to distributions of identifiable proceeds, O.C.G.A. § 48-8-67 , enacted in 1998.3 However, O.C.G.A. § 48-8-67 from its beginning has contained a "sunset clause," O.C.G.A. § 48-8-67(h) .4 Commencing April 12, 2005,5 the sunset clause read as follows: "The authority of the commissioner to make distributions pursuant to this Code section shall cease on December 31, 2007, unless such authority is extended by a subsequent general Act of the General Assembly." A subsequent act, effective May 5, 2009, replaced "2007" with "2011."6 The extending act made no other change in the sunset clause or in the Code section as a whole. In particular, the amendment made no express provision for the "gap period" from December 31, 2007, through May 4, 2009, when authority under the Code section had "ceased." Your request concerns the unidentifiable proceeds of this gap period: Does O.C.G.A. § 48-8-67 , as "extended" May 5, 2009, apply to the unidentified proceeds held and collected during the gap period ("gap proceeds"), and, if not, what law does govern their disposition?
Further Background: Administration of Sales Tax Proceeds
The Constitution empowers the General Assembly "by general law [to] provide for the regulation and management of the finance and fiscal administration of the state." GA. CONST. art. III, sec. IX, par, II(c). In an exercise of that power, the General Assembly has provided in O.C.G.A. § 48-2-17 :
Except as otherwise provided by law, all taxes, penalties, interest, and other moneys collected or received by the [State Revenue Commissioner], the department, or any unit, officer, or employee of the department pursuant to this title or any other revenue or licensing law shall be paid to the Office of Treasury and Fiscal Services and deposited within 45 days of such collection or receipt.
My office has been advised that the Revenue Department daily remits all sales tax proceeds to the Office of Treasury and Fiscal Services (OTFS). Among its functions, OTFS manages cash resources of the State and certain cash resources of local governments and other public bodies, including custodial accounts.7 On administrative instructions from the Department of Revenue and local governments, OTFS disburses identified local sales tax proceeds to the jurisdictions of their collection, either by crediting accounts in the local government investment pool (LGIP) or by withdrawing funds for direct payments to the local jurisdictions. With regard to unidentifiable funds, during periods of time when the Department of Revenue has had authority under O.C.G.A. § 48-8-67 to make pro rata disbursements of unidentifiable funds, the Department and OTFS have proceeded in a similar manner by administrative correspondence but in distinct transactions and less often.8
The disbursements to local governments have been accomplished administratively on the basis of correspondence among the Department of Revenue, OTFS, and local sales tax recipients. There have been no corresponding appropriations in the general appropriations Act or any special appropriations, and the funds have not been disbursed pursuant to the warrant process used for drawing down appropriations because these processes have been considered inapplicable by administrators. See Undercofler v. Eastern Air Lines, 221 Ga. 824, 832 (1966) ("Also of significance is the contemporaneous administrative construction given the Act, and the legislative acquiescence in that construction for a long period of time.") In a corresponding way, when state administrators calculate the amount of state general funds available for appropriation, an amount for undisbursed local sales taxes, including an estimate of unidentifiable local tax funds, is "backed out" of calculations of state surplus and carried as a state liability on its financial statements.9 In other words, the funds which are the subject of your request have never been treated as state funds, and their allocation to local governments would not reduce funds reported as available for appropriations in an already tight revenue situation.
 O.C.G.A. § 48-8-67 
Code section 48-8-67 was enacted in 1998 in response to a large backlog in unidentifiable proceeds.10 It creates the following general procedure unchanged since original enactment:
When a dealer makes a return with insufficient information to identify proceeds as being attributable to ... a particular special district or particular county, the [State Revenue Commissioner] shall make reasonable efforts to obtain the information needed to make a distribution of those proceeds. When the information cannot be obtained, [e]ach authorized recipient's pro rata share ... shall be the same as that authorized recipient's pro rata share of the identifiable proceeds for the same collection period.
O.C.G.A. § 48-8-67(b) .11
These general instructions were made initially applicable to the existing backlog by subsection (c): "The initial allocation of such unidentifiable proceeds shall be distributed in the manner consistent with subsection (b) ... before July 1, 1998, and such allocation shall include ... unidentifiable proceeds ... collected subsequent to June 30, 1997, and prior to April 1, 1998...." Additional conditions were imposed with this initial allocation, in subsection (f), providing that acceptance of the initial allocation barred "any challenges to this Code section" and that acceptance constituted an "accord and satisfaction" regarding the backlog.12
General instructions for subsequent disbursements continue in subsection (d):
Following the initial allocation under subsection (c) of this Code section, allocations of unidentifiable proceeds shall be made by the commissioner according to a schedule provided for by rules and regulations of the commissioner but in no event less often than twice per year. Any such subsequent distribution of unidentified proceeds to an authorized recipient shall be made separate and distinct from the regular distribution of identifiable proceeds to such authorized recipient.
Without regard to the sunset clause, the language of O.C.G.A. § 48-8-67 is straightforward. "Following the initial allocation under subsection (c)," the State Revenue Commissioner "shall" continue making allocations of unidentifiable proceeds under subsections (b) and (d) at least twice a year according to a schedule adopted by rule.13 (That is, when the Commissioner's "authority" is in force under O.C.G.A. § 48-8-67 , the provisions are mandatory.) Taking into account the sunset clause in subsection (h), the Commissioner is still directed to make allocations under subsections (b) and (c) until his "authority [under them] shall cease ... unless ... extended...." When the authority to act under O.C.G.A. § 48-8-67 is extended after a gap period, it is still a natural reading to apply the Code section to the unidentifiable proceeds of the gap because the proceeds "follow[]" the "initial allocation" and are the kind of proceeds the Code section is intended to address.
Though straightforward, this interpretation is not without difficulty. It shows how O.C.G.A. § 48-8-67 can be applied to the unidentified proceeds of the gap period by its plain language and in light of its history as a response to the problem of unidentifiable proceeds. However, neither the Code section, nor specifically its sunset clause or subsection (d), nor the statutory extensions of the sunset clause expressly provide what is to be done in regard to gap periods. The issue of extensions following periods of ceased authority must further be considered in light of legislative history and the rules for determining when laws apply to events of the past, the ultimate goal being to ascertain legislative intent.
First of Three Gap Periods
There have been three gap periods in regard to O.C.G.A. § 48-8-67 , two in addition to the one under review. The first arose with the original bill. In 1998, after providing for methodology in subsection (b), the Code section applied that methodology by subsection (c) to "proceeds that have been collected subsequent to June 30, 1997, and prior to April 1, 1998." This express retroactive application of the Code section to the antecedent backlog was held constitutional as remedial legislation in DeKalb County v. State.14 However, in an aspect of the situation not discussed in the DeKalb County case, the General Assembly passed the bill on March 16, 1998, but did not send the bill to the Governor until after adjournment on March 19, and the bill became law under-its terms upon approval by the Governor on April 6, 1998.15 When the General Assembly passed the bill it could not have known whether the law would be in force by April 1, 1998. Since the bill was not transmitted during the session, under the Constitution it could have become law as late as 40 days after adjournment.16 Whether unidentifiable proceeds arose in the actual gap period, April 1 through April 5, 1998, the possibility existed upon passage that they might arise during a gap period ending as late as April 28, depending upon approval. This invites the question, what did the General Assembly intend should such a gap occur?

The General Assembly could have intended that subsections (b), (c), and (f) would apply to the initial disbursement of the stated backlog period, "subsequent to June 30, 1997, and prior to April 1, 1998," and subsections (b) and (d) would apply only to unidentifiable proceeds collected from the date of approval. That would mean that the Code section would not apply to the gap between the backlog period and approval date. This interpretation, first, is inconsistent with subsection (d), which by plain language covers unidentifiable proceeds following the initial allocation.17 Second, the Supreme Court has held that prior to enactment of O.C.G.A. § 48-8-67 "there was no statutory directive regarding the disbursement of unidentifiable proceeds, [and] the Commissioner was left to his discretion in dealing with them." DeKalb County v. State, 270 Ga. 776, 778 (1999). It is illogical to attribute to the General Assembly an intent to provide for unidentifiable proceeds of the backlog period by means of the Code section and also the unidentifiable proceeds commencing with its approval, while leaving unidentifiable proceeds of the gap between these periods subject to the very state of the law the General Assembly was remediating. The proceeds were essentially backlog proceeds not considered necessary to be subject to the conditions of subsection (f). The better interpretation is that subsection (d) made the proceeds of the "approval gap" subject to the Code section.18 The question then becomes, should the same logic apply to the two gap periods which came later and involved the sunset clause?
Second and Third Gap Periods: Sunset Extensions following Sunset
[EDITOR'S NOTE: TEXT WITHIN THESE SYMBOLS [O> <O] IS OVERSTRUCK IN THE SOURCE.]
Except for typographical corrections,19 the only changes to O.C.G.A. § 48-8-67 have been to extend it by changing the year in its sunset clause, subsection (h). Under its legislative history, the clause has read as follows: "The authority of the commissioner to make distributions pursuant to this Code section shall cease... on December 31, [O>2000 2005 2007<O] 2011, unless such authority is extended by a subsequent general Act of the General Assembly."20 The extension from 2005 to 2007 was enacted before the 2005 sunset occurred and therefore did not involve a gap period.21 The extensions from 2000 to 2005 and from 2007 to 2011 both were enacted after the sunset had occurred and followed gap periods.22 Neither the Code section, the sunset clause, nor the statutory extensions address in specific terms gap periods like those after 2000 and 2007. While it may still appear illogical that the General Assembly meant to leave a hiatus unaffected by remedial measures it has just extended, and also that the General Assembly would intend a different result for the second two gaps from what it intended for the first, there is the difference that the first gap did not involve a sunset.
As opposed to the documented reason for enacting the pro rata allocation procedures,23 there is no reported explanation known to us for the inclusion of the sunset clause or its extensions. The legislative history does indicate that the sunset clause has been a matter of some interest.24 The very existence of a sunset clause implies that the problem is perceived as temporary or that the solution is perceived as temporary, perhaps from being unsatisfactory or in the hope of a better solution, and the sunset forces the reevaluation. Perhaps pro rata allocations came into the law under a perceived merit of fairness and approximation or compromise, but the political community at large had doubts or certain jurisdictions felt other methods would serve them more accurately. When DeKalb County litigated with the State over retrospective use of pro rata estimates in the initial allocation provisions of O.C.G.A. § 48-8-67 , the Georgia Supreme Court took note that DeKalb County was not the only jurisdiction with a stake in the matter: "[T]he backlog of unidentifiable proceeds also included other local option sales taxes imposed by other jurisdictions." DeKalb County v. State, 270 Ga. 776, 777 (1999). In apparent response to such concerns, O.C.G.A. § 48-8-67 requires in subsection (d) that "distribution of unidentified proceeds ... be made separate and distinct from the regular distribution of identifiable proceeds" for each recipient, and further makes a point of transparency in subsection (e) by providing that "[i]nformation regarding proceeds distributed ... pursuant to this Code section shall be identified by the commissioner, and ... made available upon request." Related to these concerns, the apparent purpose of the sunset clause is to force affirmative legislative reconsideration and action to continue or change the statutory remedy of O.C.G.A. § 48-8-67 .

Consistent with a purpose of continuity unless there is a change in legislative provisions, the Code section's internal provision for authorization to cease also has internal provision for the authorization to be extended. The built-in provision for "extend[ing]" the authority implies a belief that the pro rata allocations may continue to be better than alternatives, whether the alternatives be simply the status of the law without the Code section or some other solution. In this light, the built-in extension language is evidence of greater intent for continuity than a simple provision for a date of repeal or expiration. In its language, "[t]he authority ... to make distributions pursuant to this Code section shall cease," the sunset clause places the Code section into a dormant posture (authority under the Code section has "ceased") but also invites extension by simple revival of authority as opposed to requiring reenactment following repeal. The meanings of the words "cease" and "extend," and their conjunctive use, support a revival of authority which reaches back.25
Status during and after a Gap
During a cessation of authority, the language of the sunset clause only blocks distributions pursuant to the Code section, suggesting that dispositions of unidentifiable proceeds not made "pursuant to this Code section"26 are allowed if otherwise authorized. In DeKalb County v. State, the Georgia Supreme Court addressed this issue by implication: "Since there was no statutory directive regarding the disbursement of unidentifiable proceeds, the Commissioner was left to his discretion in dealing with them." DeKalb County v. Georgia, 270 Ga. 776, 778 (1999). The Court was referring to the status of the law prior to enactment of O.C.G.A. § 48-8-67 . Except for O.C.G.A. § 48-8-67 , the relevant law then in effect has not changed. Since all activities of public officers must be authorized by law,27 and no other provisions appear pertinent, the Court necessarily referred to the general discretion the Commissioner has to administer the various sales tax laws, power which has since remained unchanged.28
Two points are relevant here. First, in regard to each of the gap periods, the power to provide for disposition of unidentifiable proceeds by discretionary rulemaking has not been exercised.29 On the basis of interviews and pertinent law, it appears that unidentifiable proceeds of the most recent gap have simply accumulated and that unidentifiable proceeds of prior gaps, if any, were processed pursuant to O.C.G.A. § 48-8-67 after sunset extensions.30 Second, in exercising administrative discretion and rulemaking, the Commissioner is necessarily confined to boundaries of the sales tax statutes themselves and their constitutional bases,31 as well as the rule that his discretion must be reasonable, not arbitrary. See Strickland v. Douglas County, 246 Ga. 640, 640-643 (1980); see also Matheson v. DeKalb County, 257 Ga. 48, 50 (1987). The local sales tax statutes and the constitutional sources of authority for them expressly provide that they exist to raise revenue for local governments.32 Under these general parameters, any disposition of unidentifiable sales tax proceeds under discretionary authority must necessarily take into account the various possibilities of their constitutional and statutory origins and purposes, as does O.C.G.A. § 48-8-67 .

When there has been no administrative disposition during a gap and the General Assembly has then extended O.C.G.A. § 48-8-67 , it is once again more logical to believe that the General Assembly intends to restore continuity through the gap period (the Commissioner and the legislature having each determined that the remedy of O.C.G.A. § 48-8-67 remains the best acceptable solution). Without express language to the contrary, it is illogical that the General Assembly, in extending the Code section, has intended for the Commissioner to continue to be responsible for devising a remedy for three gap periods, each of which is bracketed by periods of time when the statutory remedy is in force. "The construction [of statutes] must square with common sense and sound reasoning." Blalock v. State, 166 Ga. 465, 470 (1928); accord, State v, Mulkey, 252 Ga. 201, 204 (1984); see also DeKalb County v. State, 270 Ga. 776, 779 (1999) ("It is not logical that DeKalb County has a vested right in tax proceeds that were not identifiable as belonging to it.") The conclusion that the Code section applies to the gap periods preceding extensions is supported by similar reasoning and results in similar problems of statutory interpretation in the opinions and the cases.33 It is supported by the presumption that remedial laws apply to pending matters of procedure.34
Status as "Treasury" Funds Vel Non
Because the issue has been suggested, I have considered whether the unidentified sales proceeds for the gap period have been placed into the "treasury" and, therefore, under the Constitution they cannot be withdrawn except by appropriation. The Constitution does state that "[n]o money shall be drawn from the treasury except by appropriation made by law." GA. CONST., art. III, sec. IX, par. I. However, it further states: "Except as otherwise provided in this Constitution,35 all revenue collected from taxes, fees, and assessments for state purposes, as authorized by revenue measures enacted by the General Assembly, shall be paid into the general fund of the state treasury."36 The revenue in issue is collected in part for local government purposes pursuant to constitutional and statutory authority, and that part is outside the express scope of this mandate by its emphasized phrase.

The previously described statutory provisions and administrative practices are consistent with this interpretation. The disbursements by the Office of Treasury and Fiscal Services, pursuant to administrative instructions of the Department of Revenue, of identified and pro rated sales tax proceeds without an appropriation, and the recognition of a liability for undisbursed local sales taxes in calculating state surplus, are consistent with the view that the deposits of sales tax proceeds with OTFS are custodial and not a recognition or assertion of state ownership. Cf. Youngblood v. State, 259 Ga. 864, 865 (1990) ("The hotel/motel tax is not a state tax as the Act does not require the municipalities or special districts to levy the tax nor are the revenues paid into the state general fund."). While sales tax proceeds centrally collected are transferred to OTFS as required by O.C.G.A. § 48-2-17 , and initially credited to the account that holds state-owned general funds, they are held there custodially pending identification or pro rata distribution for both state and local governments, under both state revenue measures and local revenue measures.37 Indeed, if the deposits with OTFS made unidentifiable proceeds part of the state-owned treasury requiring appropriation for removal, it would be hard to distinguish identifiable proceeds which are treated in the same manner.38
Also consistently, the General Assembly, in providing for the central administration of sales taxes collected for both state and local governments,39 has laid out in specific terms the extent to which the State and dealers may keep the proceeds collected for local governments. Both the State and dealers are to be paid for their costs in collecting and disbursing the local taxes.40 Also, the State is to have priority in the application of proceeds: "[A]ll moneys collected from each taxpayer by the commissioner shall be applied first to such taxpayer's liability for taxes owed the state."41 That is, to the extent that a return is sufficiently complete to identify the amount in sales and services subject to the state tax, the associated proceeds must first be applied to amount owed the State. Under the rule that express provision for one thing implies the exclusion of another,42 the Revenue Code otherwise limits the State's interest in unidentifiable proceeds to that of the other recipients under O.C.G.A. § 45-8-6743 and would similarly limit the State's interest in the absence of the Code section or during a period of ceased authority under the Code section.
Conclusion
For the foregoing reasons it is my official opinion that when the General Assembly extends a sunset date in subsection (h) of Code section 48-8-67 in the manner of 2009 Ga. Laws 723, the extended authority to process unidentifiable sales tax proceeds pursuant to the Code section applies to undisbursed, unidentifiable proceeds of a preceding period of time, which began with the earlier sunset date and ended with its extension (the "gap period").
Footnotes
Footnotes
1 	 The Revenue Code provides a comprehensive scheme for the administration of a state sales and use tax ("SUTA"). See O.C.G.A. §§ 48-8-1 through -67 (Article 1 of Chapter 48-8). To provide consistency in a complex situation, each of the statutes which authorize special district, city, and county sales and use taxes provides in similar language for central collection and disbursement of the taxes "exclusively" by the State Revenue Commissioner under essentially the same provisions, procedures, and penalties provided by SUTA, "for the use and benefit" of the jurisdictions. See, e.g., O.C.G.A. §§ 48-8-87 ("The tax ... shall be exclusively administered and collected by the commissioner for the use and benefit of each county whose geographical boundary is conterminous with that of a special district and of each qualified municipality located wholly or partially therein. Such administration and collection shall be accomplished in the same manner and subject to the same applicable provisions, procedures, and penalties provided in [SUTA with certain exceptions]") ("joint county and municipal sales and use tax;" also called "local option sales tax" or "LOST"). See also O.C.G.A. §§ 48-8-104(a) ("Homestead Option Sales and Use Tax Act" or "HOST"); -113 ("county special purpose local option sales tax" or "SPLOST"); -141 ("sales tax for educational purposes" or E-SPLOST); -204 ("water and sewer projects"); 1965 Ga. Laws 2243 (MARTA), amended by 1971 Ga. Laws 2082, 2083, § 25; 1974 Ga. Laws 2617.
2 	 To facilitate identification and allocation of proceeds by the Commissioner, dealers are required to identify the place of transactions on their returns, For example, the LOST statute requires: "Each sales tax return ... shall separately identify the location ... at which any of the taxes remitted were collected and shall specify the amount of sales and the amount of taxes collected at each establishment for the period covered by the return in order to Honorable Casey Cagle facilitate the determination by the commissioner that all taxes imposed by this article are collected and distributed according to situs of sale." O.C.G.A. § 48-8-88 . See also O.C.G.A. §§ 48-8-104(b) (HOST); -114 (SPLOST); -141 (E-SPLOST); -205 (water and sewer sales tax). Further inquiry and pro rata disbursement under subsection (b) of Code Section 48-8-67 apply "[w]hen a dealer makes a return with insufficient information to identify proceeds as being attributable to ... a particular special district or particular county." Subsection (g) of Code Section 48-8-67 empowers the Commissioner to "promulgate ... rules ... for the ... distribution of [unidentifiable proceeds] in accordance with this Code section." By the rule promulgated, "unidentifiable proceeds" are those "associated with returns that cannot be processed due to lack of sufficient formation. A return ... lacks sufficient information, and the ... proceeds are unidentifiable, when the Department has made reasonable efforts to process the return and is unable to do so within 90 days after its receipt.... Reasonable efforts ... shall include, but are not limited to, any [of certain listed actions, e.g., "[a]ttempting to contact a dealer."]" GA. COMP. R. & KEGS. 560-12-1-.36(2) (2009).
3 	 See 1998 Ga. Laws 769.
4 	 See id. at 771.
5 	 See 2005 Ga. Laws 159, 174, § 27(f) and approval note.
6 	 See 2009 Ga. Laws 723, §§ 1, 2 (Act No. 145, H.B. 181, effective upon approval, May 5, 2009).
7 	 See O.C.G.A. §§ 50-5A-7(a)(6) (OTFS empowered to "invest all state and custodial funds" subject to stated limitations), (9) ("all other funds in its possession" subject to stated limitations); 36-83-4(a)(1)(F) (authorizing investments of local funds in the "local government investment pool" ("LGIP"); 36-83-8 (LGIP created under control of State Depository Board and administration by OTFS). OTFS places the daily sales tax receipts in "Georgia Fund 1," which holds short-term investments of cash for state government and for the LGIP. For accounting purposes, OTFS credits all sales tax proceeds initially to the state funds account in Fund 1, as opposed to accounts in the LGIP. As held in DeKalb County v. State, local governments have no vested interest in funds until proceeds are identified and disbursed or disbursed pro rata under Code Section 48-8-67 . See 270 Ga. 776, 778-79.
8 	 The Governor and Department of Revenue noted in a revenue report in January that "[a]s of FY2009, the local sales tax distribution changed to reflect perpetual daily distributions for the current month based upon total sales tax collections." Office of the Governor, "Governor Perdue Announced December Revenue Figures," attached report, "Georgia Department of Revenue Comparative Net Revenue Collection" at n.2, https://etax.dor.ga.gov/pressrel/Governor_Perdue_Announces_December_2009_Revenue_Figures.pdf (January 8, 2010) (last visited February 26, 2010). The same report also stated, "On December 7th, 2009 DOR issued a Sales tax pro-rata distribution for $ 24.7M authorized by H.B 181. Of the $ 24.7M total, $ 13.8M was for May 2009-July 2009 payments and $ 10.9M was issued for payments made prior to January 1, 2008. DOR will make quarterly pro-rata sales tax distributions until December 31, 2011," That is, no distribution of unidentifiable proceeds was made with respect to the "gap period,"
9 	 According to interviews, when the State Accounting Office and Department of Audits and Accounts calculate state surplus as of the end of a fiscal year (the excess in state funds over obligations on state funds), among the amounts "backed out" as an obligation, i.e., liability, is the estimate of pending, undisbursed local sales tax proceeds, which, we are advised, includes unidentifiable proceeds. The amount of pending sales tax disbursements to local governments, including unidentifiable proceeds, is reported as an accounting liability. See, e.g., State Accounting Office, BUDGETARY COMPLIANCE REPORT FOR THE FISCAL YEAR ENDED JUNE 30, 2009, "Combined Balance Sheet (Statutory Basis) All Funds, June 30, 2009," at 6 (web page 22 of 340) ("Undistributed Local Government Sales Tax") and "Note 2 Fund Accounting" at 26 ("Liability and expenditure accruals in the General Fund include amounts due to ... undistributed sales tax collected on behalf of local governments....") (end of page, web page 42 of 340), http://www2.sao.georgia.gov/vgn/images/portal/cit_1210/8/6/154251467BCR_121509.pdf (last visited February 25, 2010). See also THE GOVERNOR'S BUDGET REPORT FISCAL YEAR 2010, "Statement of Financial Condition," at 7 (web page 13) (showing liability for "Undistributed Sales Tax" and not including undisbursed, unidentified proceeds in revenue available for appropriation), http://www.opb.state.ga.us/rnedia/9848/2009-01-26_web_fy2010_state%20of%20georgia%20budget.pdf (last visited November 2, 2009).
10 	 Because of problems resulting limn the revision of its sales and use tax report form and the implementation of a new computer system, the Department of Revenue had a $ 150 million backlog of undistributed and unidentifiable local option sales tax proceeds which were reported and collected prior to the enactment of O.C.G.A. § 48-8-67 . Although DeKalb County is the only jurisdiction that has adopted the HOST tax, the backlog of unidentifiable proceeds also included other local option sales taxes imposed by other jurisdictions that the Commissioner is authorized by law to collect and distribute.
DeKalb County v. State, 270 Ga. 776, 777 (1999); see also id. at 779-80.
11 	 The Code section first defines "authorized recipient" as follows:
As used in this Code section, the term "authorized recipient" means the state, special districts, counties, or municipalities, or any combination thereof, as determined by general law, applicable local constitutional amendment, or Section 25 of an Act approved March 10, 1965 (Ga. L. 1965, p. 2243), as amended, the "Metropolitan Atlanta Rapid Transit Authority Act of 1965," which specifies the entities to whom the commissioner is directed to distribute the proceeds of sales and use taxes.
O.C.G.A. § 48-8-67(a) .
12 	 The department shall at the time of the first distribution ... provide each authorized recipient with written notice that negotiation of the first distribution shall constitute a release and full accord and satisfaction for any and all refund requests or claims with respect to any sales and use tax collected prior to April 1, 1998.... Negotiation of the first distribution shall also constitute full and complete acceptance of all the terms and conditions set forth in this Code section and shall bar any challenges to this Code section.
O.C.G.A. § 48-8-67(1) .
13 	 For the present rule, not updated with respect to the 2009 amendment to the sunset clause, see GA. COMP. R. & REGS. 560-12-1-.36 (2009) (providing for "periodic allocations no less than twice per year"); see also supra note 2.
14 	 See 270 Ga. at 778-79.
15 	 See 1998 Ga. Laws 769, 771; 1998 GEORGIA HOUSE JOURNAL REGULAR SESSION 1411 (House passage) (Mar. 5, 1998), 2744 (adjournment) (Mar. 19, 1998); 1998 GEORGIA SENATE JOURNAL REGULAR SESSION 1617 (Senate passage) (Mar. 16, 1998); http://www.legis.ga.gov/legis/1997_98/leg/fulltext/hb1784.htm (legislative history of H.B. 1784 of 1998 session) (last visited November 2, 2009).
16 	 See GA. CONST., art. Ill, sec. V, par. XIII(a) (40 day rule), The bill had the usual provision to become "effective upon its approval ... or upon its becoming law without such approval." 1998 Ga. Laws 769, 771
17 	 See text at page 5.
18 	 See text at page 5.
19 	 1999 Ga. Laws 81, § 48.
20 	 O.C.G.A. § 48-8-67(h) , enacted by 1998 Ga. Laws 769, 771; amended by 2001 Ga. Laws 984, 998 (replacing 2000 with 2005); 2005 Ga. Laws 159, 173 (replacing 2005 with 2007); 2009 Ga. Laws 723 (H.B. 181, approved and effective May 5, 2009) (replacing 2007 with 2011).
21 	 2005 Ga. Laws 159, 173-74, §§ 24, 27(f) and approval note (effective April 12, 2005).
22 	 During the 2001 session the subsection was amended to replace 2000 with 2005. The amendment became law April 27, 2001, leaving a gap from December 31, 2000, through April 26, 2001. See 2001 Ga. Laws 984, 998, § 20(a) and approval note (effective April 27, 2001). During the 2009 session the subsection was amended to replace 2007 with 2011. The amendment became law May 5, 2009, leaving a gap from December 31, 2007, through May 4, 2009. See 2009 Ga, Laws 723, §§ 1, 2 (Act No. 145, H.B. 181, approved and effective May 5, 2009).
23 	 See supra note 10.
24 	 Attempts to repeal the sunset clause have failed. See H. B. 181, § 1, 150th Gen. Assem., 1st Reg. Sess. (Ga. 2009) (as introduced "LC 18 7886"), http://www.legis.ga.gov.legis/2009_10/sum/hb181.htm (then follow hyperlink under "Versions" to "LC 18 7886/a") (last visited March 2, 2010); H. B. 1396, § 1, 149th Gen. Assem., 2d. Reg. Sess. (Ga. 2008), http://www.legis.ga.gov/legis/2007_08/sum/hb1396.htm (then follow hyperlink under "Versions" to "LC 18 7369/a") (last visited March 2, 2010); H.B. 385, § 20, 149th Gen, Assem., 1st Reg. Sess. (Ga. 2007), http://www.legis.ga.gov/legis/2007_08/sum/hb385.htm (then follow hyperlink under "Versions" to "LC 18 6230/a)" (last visited March 2, 2010); H.B. 354, § 19, 149th Gen. Assem., 1st Reg. Sess. (Ga. 2007), http://www.legis.ga.gov/legis/2007_08/sum/hb354.htm (then follow hyperlink under "Versions" to "Sen ctee sub LC 18 6486 S") (last visited March 2, 2010).
25 	 We are to give the words of a statute their "ordinary signification" for the context. See O.C.G.A. § 1-3-1(b) . "Cease" has connotations of desisting from performing a process or activity. See THE AMERICAN HERITAGE DICTIONARY 250 (2d Coll. Ed. 1982). "Extend" primarily means to open or stretch something out and has connotations of causing something to last longer, including particularly "[t]o prolong the time allowed for payment." See id. 479; see also THE AMERICAN HERITAGE DICTIONARY (online) at "extend" P 7b, http://education.yahoo.com/reference/dictionary/entry/extend._ylt=AhAX.Ixsej62.E7_ljijtA82sgMMF (last visited February 26, 2010).
Although the sunset clause does not use language of repeal, the caption of the original legislation recited among its purposes the purpose "to provide for automatic repeal." 1998 Ga. Laws 769. "The title or caption of the act ... while no part thereof, may always be examined by the court when the act is doubtful, for the purpose of finding the legislative intent thereof..." Moore v. Robinson, 206 Ga. 27, 40 (1949). "[I]n construing a doubtful statute, there is no better source" than a statement of purpose. Id. "[I]n attempting to ascertain legislative intent of a doubtful statute, a court may look to the caption of the act and its legislative history." Sikes v. State, 268 Ga. 19, 21 (1997). "However, it is fundamental that the preamble or caption of an act is no part thereof and cannot control the plain meaning of the body of the act." State v. Ware, 282 Ga. 676, 678 (2007).
The captions in the first two extensions do not use language of reenactment or repeal of prior repeals. They are in the form of amendments to an existing section and recite as purposes "to extend the date for distribution of certain unidentifiable sales and use tax proceeds," 2001 Ga. Laws 984; and "to extend the sunset provision for distribution of unidentifiable sales and use tax proceeds." 2005 Ga. Laws 159. The caption to the extension in 2009 recites the purpose "to repeal certain provisions regarding limitations on the state revenue commissioner's authority to make certain distributions." 2009 Ga. Laws 723. Note that in this most recent caption the word "repeal" refers to "limitations" on authority, not to the "authority." In an early version the bill was, in fact, written to repeal the sunset clause, but as enacted the only change it made was to change the year of the date. See H. B. 181, § 1, 150th Gen. Assem., 1st Reg. Sess. (Ga. 2009) (as introduced "LC 18 7886"), http://www.legis.ga.gov/legis/2009_10/sum/hb181.htm (then follow hyperlink under "Versions" to "LC 18 7886/a") (last visited March 2, 2010). Each of captions after the first is consistent with finding an intent for continuity in extending the sunset date, even after a gap, especially the most recent, especially since it was left unchanged after the substantive provision changed.
Apart from captions in the bills, the sunset clause contains no language of repeal. If it had been repealed as of sunset dates, subsequent amendments without reenactment language would have been of doubtful force. See Lampkin v. Pike, 115 Ga. 827 (1902) ("While the general assembly has full power to amend its legislative enactments, an amendatory act, to be valid as such, must relate to an existing statute, and not to one which, having been repealed, is wholly inoperative.") (syllabus by court, summarizing cited foreign authority). In continuing to extend the sunset clause by amendment, the General Assembly implicitly understood it to be in force as law, and this is of some weight in interpreting the clause. See Moore v. Georgia Pub. Serv. Comm., 242 Ga. 182, 184 (1978) ("In construing statutes, subsequent acts ... on the same subject may be considered.")
26 	 O.C.G.A. § 48-8-67(h) .
27 	 See O.C.G.A. § 45-6-5 ; Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922).
28 	 See O.C.G.A, §§ 48-2-12(a) (The commissioner shall have the power to make ... reasonable rules ... not inconsistent with this title [the Revenue Code] or other laws ... for the enforcement of this title and the collection of revenues under this title."). See also O.C.G.A. §§ 48-8-95 (power to promulgate rules for LOST); 48-8-109 (rulemaking authority for HOST), 48-8-119 (rulemaking authority for SPLOST); 48-8-141 (rulemaking authority for E-SPLOST); 48-8-210 (rulemaking authority for water and sewer sales tax), These Code sections, along with O.C.G.A. § 48-8-67(g) , are cited as authority for the regulation issued for implementing pro rata disbursements. See GA, COMP. R. & REGS. 569-12-1-.36 (2009).
29 	 There has apparently been no rule except GA. COMP. R. & Rims 560-12-1-.36 (2009), which recites Code Section 48-8-67 and the various rulemaking powers of the Commissioner as its basis, and which has been substantially in the same form since its first promulgation, with sunset clauses matching the sunset clauses of Code Section 48-8-67 . The rule currently contains the December 31, 2007, sunset date.
30 	 But see supra note 8.
31 	 "Where a constitutional provision expressly provides that funds derived from taxes levied and collected may be used only for particular purposes, such funds cannot be utilized for or diverted to any other purpose." Wright v. Absalom, 224 Ga, 6, 8 (1968). Just as "DeKalb County's right to the tax proceeds extended no further than the HOST statute granted," DeKalb County v. State, 270 Ga. 776, 779 (1999), the Commissioner's authority to promulgate regulations is confined to the boundaries of the statutes and Constitution. See Georgia Hosp. Assoc. v. Ledbetter, 260 Ga. 477, 479 (1990) ("[W]hen a rule of an administrative agency conflicts with a law of general application, the rule cannot stand.").
32 	 The sales taxes in question are imposed, collected and disbursed pursuant to statutory law, which in turn is based on certain tax clauses in the Constitution. The State collects a state sales and use tax for state government purposes under Article 1 of Chapter 48-8 of the Code. O.C.G.A. §§ 48-8-1 through -67; see especially O.C.G.A. §§ 48-8-1 (legislative intent to exercise "full and complete power to tax" in regard to sales taxes) & -30 (imposition of state sales and use tax). The primary constitutional basis for the state sales and use tax is in the general taxing power: "Except as otherwise provided in this Constitution, the power of taxation over the whole state may be exercised for any purpose authorized by law." GA. CONST., art. VII, sec. III, par. I; see also GA. CONST., art. VII, sec. I, par. I ("the right of taxation shall always be under the complete control of the state"). The general tax power is also a sufficient basis for the General Assembly to authorize the collection of local sales taxes. Cf. Board of Comm'rs v. Cooper, 245 Ga. 251, 255-56 (1980) (analogous alternative holding under 1976 Constitution). However, the general and local laws which authorize the local sales taxes under study here actually recite more specific constitutional clauses as the source of the authority for their enactment. See, e.g., id. (discussing initial "special district" clause as a basis for LOST). These constitutional clauses confer a power on the General Assembly to create special tax districts, a power to authorize local sales taxes for educational purposes, and a power to authorize a local sales tax in Fulton and DeKalb Counties for local government support of MARTA.
Taking them up in order, the special district clause provides:
As hereinafter provided in this Paragraph, special districts may be created for the provision of local government services within such districts; and fees, assessments, and taxes may be levied and collected within such districts to pay, wholly or partially, the cost of providing such services therein and to construct and maintain facilities therefor. Such special districts may be created and fees, assessments, or taxes may be levied and collected therein by any one or more of the following methods:
(a) By general law which directly creates the districts....
GA. CONST., art. IX, sec. II, par. VI ("special district clause") (emphasis added). This is the recited basis for LOST, see O.C.G.A. §§ 48-8-81 , -82; HOST, see O.C.G.A. § 48-8-102(a) , (b), and SPLOST, see O.C.G.A. § 48-8-110.1(a) , (b). The special district clause requires that districts be "created for the provision of local government services" and "taxes ...be levied and collected within such districts to pay, wholly or partially, the cost of providing such services," Accordingly, LOST proceeds are collected "for the purpose of ... funding all or any portion of those services which are to be provided by such governing authorities pursuant to ... Article IX, Section II, Paragraph III of the Constitution...." O.C.G.A. § 48-8-89(a)(2) . The cross reference is to the basic local government services which the Constitution expressly empowers local governments to perform. GA. CONST., art. IX, sec. II, par. III(a) (the "supplementary powers"). Similarly, HOST is enacted pursuant to the special district clause to replace funds lost due to a homestead exemption, i.e., to "be used only for the purposes of funding capital outlay projects and of funding services within a special district equal to the revenue lost to the homestead exemption ...." O.C.G.A. § 48-8-102(c)(1) . Finally, SPLOST proceeds must be used for certain listed capital outlay purposes benefitting the district as more fully defined by notice and approved by referendum. O.C.G.A. § 48-8-111 .
In certain cases when a county does not approve an intergovernmental contract for participating in a SPLOST for water, sewer or water and sewer capital outlay projects, a municipality may impose a "special sales and use tax for a limited period of time for the purpose of funding water and sewer projects and costs" of the municipality under requirements of O.C.G.A. §§ 48-8-200 through -212. See O.C.G.A. § 48-8-201(b) . In this case the constitutional basis may become the general tax power rather than the special district power, but the General Assembly is still authorizing a local government tax. See Board of Comm'rs v. Cooper, 245 Ga. 251, 255-256 (1980); cf. Youngblood v. State, 259 Ga. 864, 865 (1990). In the case of a municipal water or sewer tax imposed only by the municipality, when there is no intergovernmental agreement for a joint tax under Code Section 48-8-111 , the "proceeds received from the tax" must "be used by the municipality exclusively for" water and sewer projects and costs or repayment of related debt. O.C.G.A, § 48-8-212(b) . The proceeds must "be exclusively administered and collected ... for the use and benefit of the municipality imposing the tax." O.C.G.A. § 48-8-204 .
The "sales tax for educational purposes" is provided for by the Constitution as follows:
The board of education of each school district in a county in which no independent school district is located may by resolution and the board of education of each county school district and the board of education of each independent school district located within such county may by concurrent resolutions impose, levy, and collect a sales and use tax for educational purposes of such school districts conditioned upon approval by a majority of the qualified voters residing within the limits of the local taxing jurisdiction voting in a referendum thereon. This tax shall be at the rate of 1 percent and shall be imposed for a period of time not to exceed five years, but in all other respects, except as otherwise provided in this Paragraph, shall correspond to and be levied in the same manner as the tax provided for by Article 3 of Chapter 8 of Title 48 of the Official Code of Georgia Annotated, relating to the special county 1 percent sales and use tax, as now or hereafter amended.
GA. CONST., art. VIII, sec. VI par. IV(a) (emphasis added). The sales tax for educational purposes expressly recites that is "enacted pursuant to the authority of" the education sales tax clause just quoted. See O.C.G.A. § 48-8-140 . The tax is "for educational purposes" and is distributed within the district among school districts as provided in the education sales tax clause or by local law. See GA. CONST., art. VIII, sec. VI, par. IV(g); O.C.G.A. § 48-8-143 .
The MARTA sales tax is a major local tax imposed in Fulton and DeKalb Counties pursuant to local constitutional amendment and local law authorizing local government support of a public transportation authority. See 1964 Ga. Laws 1008, 1009 (preserved by GA. CONST., art. XI, sec. I, par. IV(d) (preserving 1945 Constitution amendments which "created or authorized the creation of metropolitan rapid transit authorities") and the 1976 Constitution, art. XIII, sec. I, par. II); see also GA. CONST., art. IX, Appendix Two "1945 CONSTITUTION OF GEORGIA - AMENDMENTS OF LOCAL APPLICATION" at "Atlanta, City of"); 1965 Ga. Laws 2243, as amended (act creating MARTA).
33 	 See Trichilo v. Sec'y of Health & Human Serv., 823 F.2d 702, 707 (2d Cir. 1987) (following Sierra Club, infra); Sierra Club v. Sec'y of Army, 820 F.2d 513, 521-523 (1st Cir. 1987) (notwithstanding technical arguments distinguishing repeals of repeals, reenactments, and amendments, Congress intended to look back to an original benchmark in the "Consumer Price Index" for certain payment increases rather than reset the benchmark in legislation passed after sunset); Barrett v. Perry, 229 Ga. 267, 268 (1972) (5-2 decision) (repeal of repeal restores prior voting rule); 1973 Op. Att'y Gen, 73-99 (repeal of repealing statute by legislation not fully occupying the field left original legislation to provide continuing authority over 17-year-olds and avoid illogical result that 16-year-olds and 18-year-olds were to be treated more favorably).
34 	 At the common law, the "settled rule for the construction of statutes, is not to give them a retrospective operation, unless the language so imperatively requires." Moore v. Gill, 43 Ga. 388, 390 (1871). The rule is codified today in language that affirms the common law:
Laws prescribe only for the future; they cannot impair the obligation of contracts nor, ordinarily, have a retrospective operation. Laws looking only to the remedy or mode of trial may apply to ... rights ... accrued ... prior to their passage; but in every case a reasonable time subsequent to the passage of the law should be allowed for the citizen to enforce his contract or to protect his right.
O.C.G.A. § 1-3-5 (emphasis added).
This codification incorporates not only the common law presumption of future intent in statutory interpretation but also the constitutional prohibition against impairment of accrued rights, GA. CONST., art. I, sec. I, par. X. It is settled that O.C.G.A. § 48-8-67 is remedial and its application to prior unidentified proceeds would not impair vested rights. See DeKalb County v. State, 270 Ga. 776, 777-778 (1) (1999). [This assumes arguendo that the rule applies between the State and its local governments. See Sturm, Roger & Co. v. Atlanta, 253 Ga. App. 713, 719-20 (2002) (saying it does not and noting, "The question of whether a county has the same vested rights as a citizen when applying a statute retroactively was not before the court [in DeKalb v. State], nor was it discussed.").]
The only real question in this instance is the whether the interpretative presumption of futurity applies to an extension of a sunset in Code Section 48-8-67 after a gap period. "The general rule is that laws ... usually will not be given a retrospective operation.... They will be given a retroactive effect, however, when the language imperatively requires it, or when an examination of the act as a whole leads clearly to the conclusion that such was the legislative purpose." Barnett v. D. O. Martin Co., 191 Ga. 11, 12 (1940). In a particular context, a law, which expressly applies retrospectively to one specified situation, as Code Section 48-8-67 did for the preceding backlog, may be interpreted as applying prospectively in other situations. See Focht v. Am. Cas. Co., 103 Ga. App. 138, 140 (1961). However, when language of a statute is susceptible to application to antecedent facts, as Code Section 48-8-67 is (see supra page 5), intent to have it do so may be found in an "examination of the act as a whole." See Barnett v. D. O. Martin Co., 191 Ga. at 12. Further, the presumption in the case of remedial laws is that they apply to pending matters without more. Cf. Mason v. Home Depot U.S.A., Inc. 283 Ga. 271, 278-279 (2008) (quoting Polito v. Holland, 258 Ga. 54 (2) (1988)). But cf. Pattee v. Ga. Ports Auth., 477 F. Supp. 2d 1253, 1270 (S.D. Ga. 2006) (no showing of legislative intent to apply new shorter limitations to pending matter). In the case of Code Section 48-8-67 , the legislative and administrative history, the language of the whole Code section, and its purpose to remediate unidentifiable proceeds all show legislative intent to "close the gap." See O.C.G.A. § 1-3-1(a) ("In all interpretations of statutes, the courts shall look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy."); Barnett v. D. O. Martin Co., 191 Ga, at 12 ("It is at last and always a question of legislative intent.").
The interpretation is also consistent with the rule promulgated by the Commissioner to implement Code Section 48-8-67 . The first paragraph of the rule in its present form provides that "[t]he Commissioner shall make periodic allocations no less than twice per year, generally every six months, of unidentifiable proceeds ... pursuant to the provisions of O.C.G.A. § 48-8-67 , beginning on or before July 1, 2001, and ceasing on or before December 31, 2007." GA. COMP. R. & REGS. 560-12-1-.36(1) . Thus, the "allocations" are tied to dates before cessation dates. However, in the next paragraph, "unidentifiable proceeds" are not tied to particular dates. "For the purposes of this Rule, unidentifiable proceeds shall mean sales or use tax payments associated with returns that cannot be processed due to the lack of sufficient information." Id. (2), The present rule has not yet been amended in response to the 2009 legislation although a distribution of unidentifiable proceeds was announced in January for payments made before and after the gap period. See supra note 8.
35 	 The exceptions are not relevant. See, e.g., GA. CONST., art. I, sec. II, par. VIII (lottery funds not subject to art. VII, sec. III, par II); 1993 Op. Att'y Gen. 93-28 (discussing exemption for subsequent injury trust fund).
36 	 GA. CONST., art. VII, sec. III, par. II (emphasis added). A provision in the Budget Act reads similarly but does not contain the phrase "for state purposes." It reads:
All ... budget units charged with ... collecting taxes ... or other moneys, the collection of which is imposed by law, shall pay all revenues ... into the state treasury on a monthly basis.... No allotment of funds shall be made to any budget unit which has failed to comply fully with this Code section."
This provision in the Budget Act is the "statutory counterpart" to the constitutional clause, see 1977 Op. Att'y Gen. 77-77, and should be read in harmony with it. IBM v. Evans, 213 Ga. 333, 338-39 (1957) ("The legislative acts ... must be construed in pari materia with the Constitution."). The provision for denying allotment requests indicates that the concern is collection of state revenues, and there is no provision in the Budget Act for thinking otherwise or that the Budget Act intends by the Code section to capture for state purposes local government revenue collected by a state agency.
37 	 See pages 2 through 4 supra.
38 	 If the proceeds were treated as state revenue, there would be a potential issue under the rule requiring uniformity in taxation because different rates apply in different jurisdictions. Cf. Youngblood v. State, 259 Ga. 864, 865-66 (1990).
39 	 See generally supra note 1.
40 	 Dealers are allowed a deduction "at the rate and subject to the requirements" of the state sales and use tax. O.C.G.A. §§ 48-8-87 (LOST); -104(a) (Homestead); -113 (SPLOST); -141 (E-SPLOST); -204 (water and sewer projects and costs tax). The Department of Revenue is required to cause "[o]ne percent of the amount collected [to] be paid into the general fund of the state treasury in order to defray the costs of administration." O.C.G.A. §§ 48-8-89(a)(1) (LOST); see also -104(c)(1) (homestead); -115(a)(1) (SPLOST); -141 (E-SPLOST); -206(1) (water and sewer projects and costs tax). See also 1965 Ga. Laws 2243 (MARTA), amended by 1971 Ga. Laws 2082, 2083, § 25; 1974 Ga. Laws 2617.
41 	 O.C.G.A. §§ 48-8-87 (LOST); -104(a) (homestead); -113 (SPLOST); -141 (SPLOST for educational purposes); -204 (water and sewer projects and costs tax).
42 	 See Focht v. Am. Cas. Co., 103 Ga. App. 138, 140 (1961).
43 	 See O.C.G.A. § 48-8-67(a) (defining state as one recipient, quoted supra note 11); see also O.C.G.A. § 1-3-8 ("The state is not bound by the passage of a law unless it is named therein.") (emphasis added).
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Opinion
Opinion by: 		
George S. Zier, Senior Assistant Attorney General
To:Commissioner, Georgia Department of TransportationNovember 23, 2009
Re:The Georgia Department of Transportation's authority to enter a binding contract pursuant to the former Public Private Initiatives law was revoked by the 2009 Public Private Partnership law; those projects or portions of projects which were not formalized by an executed contract with the selected firm before May 11, 2009, must be re-procured under the authority and provisions of the 2009 law.
You have requested my opinion whether the Georgia Department of Transportation ("DOT" or "Department") may continue to negotiate and execute contracts for projects in which the proposed contractors were selected under the former Public Private Initiatives (PPI) law, which was repealed by the General Assembly by substitution of a new Public Private Partnership law (the "2009 PPP law").1 Due to significant procedural and substantive differences between the two laws, it is my opinion that the Department's legal authority to enter a binding contract under the former PPI law was revoked by the 2009 PPP law, and those projects or portions of projects which were not formalized by an executed contract before May 11, 2009, must be re-procured under the authority and procedures of the 2009 PPP law.
In your request you have listed and described the existing status of four public participation projects which have been in process since the former PPI law was enacted.2 Of these four, only one was formalized with an executed contract: the I-75/575 Northwest Corridor project. The remaining three have not proceeded beyond the negotiation stage.

The single executed contract under the PPI program was a Developer Services Agreement ("DSA") intended to define the scope of the Northwest Corridor project and to secure the necessary studies for permitting under the federal National Environmental Policy Act. The DSA, in its scope of work, contracted for developer services such as environmental studies and assessments, initial preliminary design and design criteria, and like services. The DSA was a limited contract and had no provisions for construction of the project contained within its scope.3 The DSA expires in March 2010 unless extended within its stated scope of services. While a form of "Project Framework Agreement" was drafted that was intended to lead to a "Contract for Public Private Initiative" and a possible design-build construction contract, no such contracts or other related agreements were ever agreed upon or executed prior to the repealer date of May 11, 2009.

The Georgia Constitution states that "no . . . retroactive law, or laws impairing the obligation of contract . . . shall be passed." Ga. Const. art. I, § I, P X. This constitutional principle would govern the treatment of any PPI contracts which were executed under the former PPI law, including those executed to procure services for the Northwest Corridor Project. Accordingly, the DSA remains a lawful contract, notwithstanding the repealer, and may be completed.
While the DSA remains protected and in effect under the constitutional provision referenced above, the proposed design-build agreement mentioned therein is not encompassed within the scope of the DSA. The authority for the Department to enter into a design-build agreement was withdrawn with the repeal of the old O.C.G.A. § 32-2-80 (2006) and enactment of new, substantive contracting requirements. Furthermore, it is my understanding that the Board has recently determined not to pursue this project both because of the change in state law and for sound business reasons.
Procedurally, the new law "streamlines" the procurement process; however, there are significant substantive changes as well. The 2009 PPP law, O.C.G.A. § 32-2-80(a)(2) (2009), authorizes a single method of procurement for contracts for a newly defined form of contract: a contract for public-private partnerships ("CPPP"). While the former PPI law permitted both solicited and unsolicited proposals, the 2009 PPP law requires that a solicited proposal be utilized.4 The original Northwest Corridor project, for example, was an unsolicited proposal. There were no other proposers when it was put out for competitive proposals under the former PPI law's procedures.
The 2009 PPP law now contemplates that only those "projects that are funded or financed in part or in whole by private sources" qualify for consideration under the public-private partnership provisions of O.C.G.A. § 32-2-80 (2009), whereas the former PPI law authorized private financial contribution as one of three permissible legal foundations for the contract.5 Further, the procedure requires that the DOT include in the solicitation the DOT's "proposed financial participations."6 The single proposal submitted for the Northwest Corridor Project included no proposal for a financial participation in the project, and specifically disclaimed any intent on the part of the proposer to engage in any financial participation.
The most significant substantive revisions place two key restrictions upon the DOT's authority to negotiate a contract for a public-private partnership after a solicitation. First, after the DOT solicitation, the 2009 PPP law requires a minimum of two respondents to the solicitation before the Department can proceed to enter into negotiations. It cannot award a contract if there is only one respondent.7 These two respondents must also meet two legal sufficiency standards, one of which is a new requirement: (1) the requirement that the respondents be "deemed fully qualified, responsible, and suitable on the basis of initial responses and with emphasis on professional competence," and (2) the new mandate that the respondents "meet the level of private financial participation called for by the department" in the solicitation.8 Without meeting these specific new requirements, along with the other general requirements of O.C.G.A. § 32-2-80 , the DOT is without legal authority to negotiate or enter into a CPPP.9

Based on the foregoing, it is my official opinion that the Georgia Department of Transportation's authority to enter a binding contract pursuant to the former Public Private Initiatives law was revoked by the 2009 Public Private Partnership law; those projects or portions of projects which were not formalized by an executed contract with the selected firm before May 11, 2009, must be re-procured under the authority and provisions of the 2009 law. $170:
Enclosure
Attachment 1
Public-Private Initiative Projects
2003 through 2008
. I-20 MANAGED LANES CORRIDOR. GDOT announced a Notice of intent to Solicit on July 19, 2007, for the I-20 Managed Lanes Corridor. Although the Notice of Intent was issued, a solicitation document has not been released as of the date of this letter.
. I-75/575 NORTHWEST CORRIDOR. Unsolicited proposal was received November 23, 2004, from the Georgia Transportation Partners ("GTP") for in the I-75/I-575 Northwest Corridor. In October 2005, the Advisory and Executive Committees approve the Northwest Corridor as a PPI project. GDOT signed a Developer Services Agreement ("DSA") with GTP May 18, 2006. In June 2006, GDOT issued a Notice to Proceed to GTP for development phase activities. GTP is still undertaking work under the DSA which is scheduled to expire March, 2010.
. GA 400 CROSSROAD REGION. Unsolicited proposal was received December 27, 2004, from the Crossroads 400 Group for improvements to GA 400. At the Department's request, the Crossroads 400 Group submitted revisions to the proposal on November 21, 2005.
. I-285 NORTHWEST TOT LANES. The Department received unsolicited proposal from the I-285 Northwest TOT Team for a truck only toll lane on I-285. Four competing proposals were submitted.
Footnotes
Footnotes
1 	 O.C.G.A. §§ 32-2-78 to -80 (2009), enacted at 2009 Ga. Laws 976, 984-87, became effective upon approval by the Governor on May 11, 2009. It repealed and replaced in toto former O.C.G.A. §§ 32-2-78 to -80 (2006), as enacted at 2003 Ga. Laws 905, 905-10, and amended at 2005 Ga. Laws 902, 902-09.
2 	 See Attachment 1.
3 	 The DSA states: "The services to be performed by the DEVELOPER under this DSA shall encompass and include all work, services, materials, equipment, and supplies necessary to provide project management and administration, professional engineering services and related consultant and coordination services on a requirements basis to DEPARTMENT . . . ." Individual scopes of work in these categories were developed and executed as "service orders" as required by the DOT.
4 	 Compare O.C.G.A. § 32-2-78(6) and (8) (2006) with the current PPP law, O.C.G.A. § 32-2-80(a)(2) (2009).
5 	 Compare O.C.G.A. § 32-2-78(5) (2006) with the current PPP law, O.C.G.A. § 3-2-80(a)(2) (2009).
6 	 See O.C.G.A. § 32-2-80(a)(2) (2009).
7 	 Compare O.C.G.A. § 32-2-80(a) (2006) with the current PPP law, O.C.G.A. § 32-2-80(a)(4) (2009).
8 	 See O.C.G.A. § 32-2-80(a)(4) (2009).
9 	 "The department shall have the authority to contract as set forth in this article." O.C.G.A. § 32-2-60(a) (2009) (emphasis added).
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Opinion by: 		DENNIS R. DUNN, Deputy Attorney General
You have asked for my opinion on two separate questions related to activities that may be undertaken by a lawyer/legislator in Georgia. Initially you have asked whether a lawyer/legislator may provide legal representation to a Georgia company, including political consulting services and the drafting of legislation, on matters and issues arising in states other than Georgia. You have also asked whether the lawyer/legislator would have a conflict of interest should the same client company promote the passage of similar legislation in Georgia itself. To cure any potential conflict that might arise from the promotion of such legislation, you have proposed that the lawyer/legislator would have no financial interest in the proposed Georgia legislation and would abstain from all involvement in the debate and voting on the proposed legislation.
It is my opinion that a lawyer/legislator may represent the legal interests of a Georgia company on matters in other states, including political consulting and the drafting of legislation. However, even where there may not be a per se conflict of interest, a lawyer/legislator must always vigilantly guard against such conflicts developing depending upon the facts and circumstances of each situation, especially where matters arise involving the lawyer/legislator's own actions in the consideration of legislation within the General Assembly.
While determining whether a conflict of interest exists is usually a fact-specific inquiry, there are some general principles in Georgia law that provide guidance on the issue. As I have previously noted:
Any analysis of "conflicts of interest" under Georgia law must begin with the Georgia Constitution and its provisions regarding the origin and structure of state government. The Constitution mandates that "[p]ublic officers are the trustees and servants of the people and are at all times amenable to them." Ga. Const. Art. I, Sec. II, Para. I. The Supreme Court of Georgia has repeatedly recognized that this constitutional provision creates a special fiduciary duty of loyalty on behalf of public officers and employees and that duty should not be compromised by either divided loyalties or other conflicts of interest. Georgia Dep't of Human Resources v. Sistrunk, 249 Ga. 543, 546 48 (1982), overruled in part, Georgia Ports Auth. v. Harris, 274 Ga. 146, 147 (2001). See also Georgia State Bd. of Pharmacy v. Lovvorn, 255 Ga. 259, 260 (1985); Ianicelli v. McNeely, 272 Ga. 234, 236 (2000). A public officer may not use this special trust to promote his or her own personal interests, regardless of how fair a contract may be, but must instead affirmatively avoid any conflicts of interest. Sistrunk, 249 Ga. at 547. (Footnotes omitted.)
2004 Op. Att'y Gen. 2004-7. In concurrence with this constitutional mandate, the General Assembly has also noted:
It is essential to the proper operation of democratic government that public officials be independent and impartial, that governmental decisions and policy be made in the proper channels of the governmental structure, that public office not be used for private gain other than the remuneration provided by law, and there be public confidence in the integrity of government. The attainment of one or more of these ends is impaired whenever there exists a conflict between the private interests of an elected official or a government employee and his duties as such. The public interest, therefore, requires that the law protect against such conflicts of interest and establish appropriate ethical standards, with respect to the conduct of elected officials and government employees in situations where conflicts exist.
O.C.G.A. § 45-10-21(a) .
However, both the Supreme Court of Georgia and the General Assembly itself have recognized that constitutional, statutory, and common law prohibitions against conflicts of interest must also be interpreted and tempered by "not unnecessarily or unreasonably [impeding] the recruitment and retention by the government of those men and women who are best qualified to serve it." Georgia Ports Auth. v. Harris, 274 Ga. 146, 147 (2001) (quoting O.C.G.A. § 45-10-21(b) ). Elected officials should not be denied the same economic opportunities available to other citizens, except where such actions would lead to conflicts with the public duties and responsibilities entrusted to the public official. Harris at 147.
All members of the General Assembly hold positions of trust and loyalty. This creates a fiduciary responsibility for them never to be placed in situations where they might have divided loyalties or where the interests of the State and its people would be compromised for personal benefit. Although the specific facts and circumstances of a particular case will always need to be examined to determine whether a conflict actually exists, the circumstances you have described are premised on the concept that all legal work that is being provided by the lawyer/legislator would be done outside of the State and without any involvement related to the member's service in the General Assembly.
Provided that the facts and circumstances of the out-of-state employment are in fact totally separate from a lawyer/legislator's service as a member of the General Assembly, it does not appear that such out-of-state employment would raise concerns regarding conflicts of interest. There is no indication that a lawyer/legislator in these circumstances would be placed in a position of choosing between obligations to a client and his or her fiduciary obligations as a Georgia public official.
The second question that you have raised is somewhat more problematic and does not necessarily lend itself to as definitive an answer as your first question. The same legal strictures outlined above continue to be applicable. The lawyer/legislator cannot, by virtue of his or her legal representation of a client, be placed in a situation where he or she has divided loyalties or there is any adverse impact on the official's fiduciary duties.
The factual situation that you have described is that the lawyer/legislator's client seeks to promote the passage of legislation in the General Assembly where the lawyer/legislator still serves. This legislation would be similar to legislation prepared or promoted by the lawyer/legislator outside of the State, who would now refrain from active involvement in further promoting that legislation here in Georgia by declining to participate in the debate or vote on the legislation.
On the surface, this situation would not appear to present any per se conflict of interest because of the lawyer/legislator removing himself or herself from all active involvement in the passage of the legislation. However, there are circumstances that could occur where the lawyer/legislator, even without such active involvement, could still impact that process. The general knowledge that such legislation was prepared by the lawyer/legislator elsewhere, even without a formal endorsement by him or her of the legislation in the General Assembly, would certainly be perceived as an endorsement of the legislation and consistent with the lawyer/legislator's previous out-of-state employment.
Even so, I can identify no specific law which defines such actions as a per se conflict of interest. Legislators have the ability to introduce and promote what they believe are appropriate pieces of legislation. They must do so in accordance with the constitutional and statutory framework outlined in Georgia law, much of which has been discussed in previous opinions issued by this office. See, e.g., 2004 Op. Att'y Gen. 2004-7, 1998 Op. Att'y Gen. 98-8, 1995 Op. Att'y Gen. U95-26, 1991 Op. Att'y Gen. U91-4.
Legislators must be also aware of the "Code of Ethics of Government Service," which provides aspirational guidelines for any person in government service. O.C.G.A. § 45-10-1 . "These tenets include the admonishment that a government official or employee should not engage in any business with the government which is inconsistent with the conscientious performance of his governmental duties and that such person should never use any information coming to him confidentially as a means for making a private profit. O.C.G.A. § 45-10-1 , VII, VIII." 2004 Op. Att'y Gen. 2004-7.
Because the General Assembly, as a co-equal branch of state government, shares the same concerns over guarding against conflicts of interest and addressing ethical issues, the lawyer/legislator may wish to raise the proposed activities with the Joint Legislative Ethics Committee. See O.C.G.A. § 45-10-91 . This legislative committee has the authority to issue, upon request of a member of the House or Senate, "written advisory opinions, based on a real or hypothetical set of circumstances" regarding whether there are ethical or conflicts issues raised by a particular question.
Therefore, it is my opinion that a lawyer/legislator may represent the legal interests of a Georgia company on matters in other states, including political consulting and the drafting of legislation. However, even where there may not be a per se conflict of interest, a lawyer/legislator must always vigilantly guard against such conflicts developing depending upon the facts and circumstances of each situation, especially where matters arise involving the lawyer/legislator's own actions in the consideration of legislation within the General Assembly.
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Opinion by: 		George S. Zier, Senior Assistant Attorney General
Your predecessor requested my opinion whether the state and the Georgia Department of Transportation ("DOT") are subject to regulation by local ordinances or permit requirements of a local government, local authority, or regional authority, including the "post-development stormwater runoff" regulations adopted by the Douglasville-Douglas County Water and Sewer Authority under the model ordinance authority of the Metropolitan North Georgia Water Planning District.1 It is my conclusion that DOT, as well as any other state agency or state authority, is not subject to such regulation by local government or local or regional authority.

It has been well-settled that local governments exercise only the powers delegated to them by the state and that an attempt by a local governing authority, county, or municipality to exercise an undelegated power against the state is ultra vires. City of Atlanta v. State, 181 Ga. 346 (1935) (city cannot require a construction permit for a state project). See City of Marietta v. CSX Transp., Inc., 272 Ga. 612 (2000) (city cannot obtain state land by adverse possession); Mayor of Atlanta v. Central R.R. & Banking Co., 53 Ga. 120 (1874) (city cannot condemn state land); 1958-59 Op. Att'y Gen. 219; 1996 Op. Att'y Gen. 96-4, 1971 Op. Att'y Gen. 71-113, 1973 Op. Att'y Gen. 73-164, 1976 Op. Att'y Gen. U76-59. This rule also prohibits local regulation of state authorities. See 1958-59 Op. Att'y Gen. 5; 1976 Op. Att'y Gen. U76-36; 1996 Op. Att'y Gen. 96-4.
A general power granted to a local government does not apply to the state or its departments, agencies, and instrumentalities in the absence of express language in the statutory grant.2 This immunity from local regulation of state property is based upon fundamental principles of government, necessary so that functions of government are not unduly impeded. Penick v. Foster, 129 Ga. 217 (1907); Bd. of Tr's of the Gate City Guard v. City of Atlanta, 113 Ga. 883 (1901); State v. Western & Atl. R.R., 136 Ga. 619, 625 (1911).
It follows that the projects and public property of state entities are not subject to local regulation, nor to local permit requirements, absent express statutory language to the contrary.3 Bd. of Tr's of the Gate City Guard v. City of Atlanta, supra; Atlanta v. Cent. R.R. & Banking Co., 53 Ga. 120, 123 [4] (1874); 1958-59 Op. Att'y Gen. 219. Moreover, public property, including state property, is not subject to lien, nor to levy or sale. Neal-Millard Co. v. Tr's of Chatham Acad., 121 Ga. 208, 213-15 (1904); B&B Elec. Supply Co. v. H.J. Russell Constr. Co., 166 Ga. App. 499, 503 (1983); 1982 Op. Att'y Gen. 82-91. Similarly, other forms of local government regulation are also ultra vires.4

DOT and its contractors, however, remain subject to regulation by the Environmental Protection Division, Georgia Department of Natural Resources ("EPD"), with two general permits issued by EPD currently in effect. Local officials who have concerns relating to a DOT project may raise those concerns with EPD. The state and its other departments, agencies, and authorities are subject to EPD regulations through a limited delegation to qualified local governments.5
The local ordinance and regulations specifically referenced in your request are the stormwater management regulations of the Douglasville-Douglas County Water and Sewer Authority ("Water Authority"), which were adopted by the Water Authority in part to implement requirements of a model ordinance promulgated by the Metropolitan North Georgia Water Planning District ("District").6 These regulations also include the Water Authority's ordinance implementing Erosion and Sedimentation Act requirements that enable the Water Authority to be designated by EPD as a local issuing authority under that Act. The Water Authority's ordinance, consolidating both sets of requirements, specifies in Chapter Eight those "persons" who are subject to the regulations and against whom civil remedies, such as stop work orders, can be issued for non-compliance. Section 8-2, Definitions, specifies that the following persons and entities are to be regulated:
Person means . . . the State of Georgia, the United States of America,7 or any other legal entity.8
Owner means the legal or beneficial owner of a site, including, but not limited to, . . . [any] other person, firm, or corporation in control of a site.9

The District is authorized by law to promulgate model regulations and stormwater and other plans for local governments within its geographical area of authority, and the Act requires local governments to adopt and enforce such model ordinances on penalty of potential loss of, inter alia, state grants and loans for water, wastewater, and conservation projects.10 The District required adoption of the above-referenced regulations and the included definitions. The Water Authority adopted the model ordinance through local regulations and is now attempting to enforce those regulations to avoid the penalty powers of the Director of the Environmental Protection Division of the Georgia Department of Natural Resources.11
A local government, authority, district, or commission cannot exceed the powers delegated to it in its enabling legislation. In order to determine whether a local government or authority has the statutory authorization to regulate the state, DOT, and other instrumentalities of the state, the particular statute, such as the Act under which authority the District's model ordinance was promulgated for adoption by the Water Authority, must be examined. Under the Act, the primary purpose of the District, as it relates to the Water Authority, is specified in O.C.G.A. § 12-5-572(c) :
It is the primary purpose of the district to develop regional and watershed-specific plans for storm-water management, waste-water treatment, water supply, water conservation, and the general protection of water quality, which plans will be implemented by local governments in the district.
(Emphasis added.) Further, in O.C.G.A. § 12-5-573(5) , the applicable governments to be affected by the Act are defined as:
"Local government" means any county or municipality of this state lying in whole or in part within the district area.
(Emphasis added.) Thus the Act does not expressly, or by implication, name or make the state, or any state department, agency, or authority, subject to the powers conferred by the Act upon the District.12 It then follows that the District cannot confer a power upon a local government to regulate the state when neither the District nor local governments are vested with such authority. Therefore, local governments, having no inherent power13 to regulate the state, and further having no power provided to them through the District, would be acting ultra vires in attempting to regulate and enforce such regulation against the state.
Therefore, it is my official opinion that the state and its departments, agencies, and authorities, including the Georgia Department of Transportation and its construction projects, are not subject to the "post-development stormwater runoff" regulations or other ordinances adopted by a local government, local authority, or regional authority, including the model ordinance promulgated by the Metropolitan North Georgia Water Planning District.
Footnotes
Footnotes
1 	 See O.C.G.A. §§ 12-5-570 through -586, the Metropolitan North Georgia Water Planning District Act (the "Act").
2 	 See O.C.G.A. § 1-3-8 ("The state is not bound by the passage of a law unless it is named therein or unless the words of the law are so plain, clear, and unmistakable as to leave no doubt as to the intention of the General Assembly."); see also 1996 Op. Att'y Gen. 96-4.
3 	 For a statutory exception in the Code, see the limited delegation of the state Environmental Protection Division's enforcement powers to qualified counties and municipalities contained in the latter part of O.C.G.A. § 12-7-17(9) . It should be noted, however, that DOT projects are subject to oversight by DOT and regulation by the state Environmental Protection Division ("EPD"). See O.C.G.A. §§ 12-7-7.1 , 12-7-17(9) , and 12-5-30 .
4 	 The state and its departments, agencies, and authorities, including DOT, are likewise not subject to:
a. Local zoning laws, see 1985 Op. Att'y Gen. U85-11; 1981 Op. Att'y Gen. U81-1; City of Decatur v. DeKalb County, 256 Ga. App. 46, (2002);
b. Local permits or licenses, see 1996 Op. Att'y Gen. 96-4;
c. Local planning commission regulation, including, in particular, local regulations concerning the recording of plats, see 2005 Op. Att'y Gen. U2005-5;
d. Local historic preservation regulation (there are however, separate state historic laws, rules, and regulations), see O.C.G.A. §§ 12-3-52 (a) , -55, -56;a
e. Local taxes and special assessments, see Ga. Const. art. VII, sec. I, par. I; Penick v. Foster, 129 Ga. 217, 225 (1907); City of Atlanta v. Stokes, 175 Ga. 201 (1932); Camden Tel. & Tel. Co. v. City of St. Marys, 247 Ga. 687 (1981).
f. Local environmental regulations, see 1996 Op. Att'y Gen. 96-4; (but see note 3 supra); and
g. Fire safety standard enforcement, see O.C.G.A. §§ 25-2-12(a)(2) (but see O.C.G.A. § 25-2-12(a)(3) authorizing inspection and reporting to Safety Fire Commissioner).
5 	 See note 3 supra.
6 	 See O.C.G.A. §§ 12-5-570 through -586.
7 	 The power of a state, and in particular a political subdivision of a state, to regulate the United States is generally prohibited by the Supremacy Clause of the U.S. Constitution. U.S. Const. art. VI.
8 	 This form of the model ordinance was adopted by the Water Authority prior to 2006. Rockdale County adopted a definition of "person" to include "state agency," "public or private corporation," "public or private institution," and "any interstate body or any other legal entity" in Section 106-1 in November 2006. In December 2006, the District modified its definitions in the model ordinance, similar to the Rockdale County ordinances, but excluding "state agency" and adding "except to the extent exempted from this ordinance." However, here are no exemptions contained in the District's 2006 model ordinance for the state or the United States. Accordingly, the District's 2006 model ordinance continues to overreach the statutory authorization provided to the District and to those local governments that adopt the model ordinances.
9 	 The Water Authority is using this provision to attempt to impose a stop work order against a DOT contractor who is performing work on a site, or who is otherwise in control of a site, and would attempt to enforce such a stop work order against the contractor as well as DOT, as the owner of the site.
10 	 See O.C.G.A. § 12-5-582(e)(1) and (4), O.C.G.A § 12-5-583(e)(4) , and O.C.G.A § 12-5-584(d)(4) .
11 	 See O.C.G.A. § 12-5-573(2) , O.C.G.A. § 12-5-582(e)(3) and (4), O.C.G.A. § 12-5-583(e)(3) and (4), and O.C.G.A. § 12-5-584(d)(3) and (4).
12 	 See O.C.G.A. § 1-3-8 ; 1996 Op. Att'y Gen 96-4.
13 	 See notes 2-4 and accompanying text supra.
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Opinion by: 		STEFAN RITTER, Senior Assistant Attorney General
You have requested my opinion on the scope of the duties of the director of the Georgia Public Defender Standards Council ("GPDSC") in relation to the authority of the Council, particularly in light of the enactment of House Bill 1245 in 2008.1 It is my opinion that in enacting H.B. 1245 the General Assembly gave broad authority and responsibility for the day to day operation of the GPDSC to the director. The Council's limited responsibilities, to be exercised concurrently with the director, include setting standards, conducting audits, making financial disclosures, receiving funds, providing for legal education, reporting to the General Assembly, and providing procedures for appointment of conflict council.
As a successor to the former Georgia Indigent Defense Council, the Georgia Public Defender Standards Council was created in 2003 as part of a wide-ranging effort to revamp the standards and practices of the indigent defense system in Georgia. 2003 Ga. Laws 190. Prior to that time public defense was primarily the responsibility of counties or multi-county districts and the standards governing appointment, payment for defense, and the preparation and conduct of the defense varied widely by court, county, or district in which a case arose. See former Ga. Code Ann. §§ 27-3001a to 27-3003a, 27-3201 to 27-3215, 27-3301 to 27-3316 (Harrison 1978 and Supp. 1981) (recodified as O.C.G.A. §§ 17-12-1 to 17-12-96 (1982) (repealed 2003)). The law was a patchwork of different directives and authorities enacted at various times. Superior courts had a recognized authority to appoint attorneys to defend indigents in their courtrooms and in some instances to set rates for that representation. See 1968 Ga. Laws 999 (the "Georgia Criminal Justice Act" which provided for appointment by superior courts, payment and financing by counties, and allowed counties to establish public defender offices, among other things); O.C.G.A. §§ 17-12-1 to 17-12-14 , 17-12-44 (2002) (repealed 2003); Perry v. State, 120 Ga. App. 304 (1969) (discussing provision of counsel mechanisms); see also Sacandy v. Walther, 262 Ga. 11 (1993) (discussing scope and validity of former Georgia Criminal Justice Act); Flanagan v. State, 218 Ga. App. 598 (1995) (discussing obligation of court to appoint counsel and make determinations of indigency). Counties were required under this plan to pay for indigent defense as part of their court budgets. 1968 Ga. Laws at 1002, 1005; O.C.G.A. §§ 17-12-4 , 17-12-13 (2002) (repealed 2003).
In 1979, in conjunction with state supplementation of local budgets2 for indigent defense, the General Assembly passed the Georgia Indigent Defense Act.3 1979 Ga. Laws 367; see O.C.G.A. §§ 17-12-30 to 17-12-44 (2002) (repealed 2003). This Act created a state agency, the Georgia Indigent Defense Council (the "GIDC"), to contract for and supervise the spending of state criminal defense funds and provide approval, guidelines, and training for local indigent defense programs, and called for local tripartite committees to select local public defenders or panel attorneys. Id. at 369 to 374. The Act also called for the GIDC to propose indigent defense guidelines to be promulgated by the Supreme Court of Georgia, which quickly occurred. Id. at 370, 372; Guidelines for Local Indigent Defense Programs, 246 Ga. 837 (1980). The guidelines that were adopted provided that indigent defense attorneys be governed by local standards (subject to general guidelines) and at rates promulgated by the local tripartite committee. Guidelines for Local Indigent Defense Programs, 246 Ga. at 842-46.
The provisions of 1969's Georgia Criminal Justice Act and 1979's Georgia Indigent Defense Act, both of which were in effect in 2003, were not exclusive. Georgia law also allowed counties with populations over 550,000 and a county manager to establish public defender offices with a public defender selected by the county manager and the staff selected and supervised by the public defender. 1984 Ga. Laws 495; see O.C.G.A. §§ 17-12-71 to 17-12-72 (2002) (amended 2003). The law also established a "multicounty public defender" to defend indigents accused of capital crimes for which the death penalty was sought and which a county office elected not to defend. 1992 Ga. Laws 1963; see O.C.G.A. §§ 17-12-90 to 17-12-97 (2002) (amended 2003, 2008). The office of the multicounty public defender functioned in conjunction with Georgia laws still on the books that governed the appointment of attorneys in capital cases, laws in fact predating the Georgia Criminal Justice Act and the Georgia Indigent Defense Act. 1953 Ga. Laws 478; see O.C.G.A. §§ 17-12-60 to 17-12-62 (2002) (repealed 2003); O.C.G.A. §§ 17-12-100 to 17-12-128 (2003) (renumbering of sections and replacement of multicounty public defender with Office of the Georgia Capital Defender, amended 2003)); compare In re Straughan & Straughan, 260 Ga. 821 (1991) (calling into question the continuing validity of the 1953 law), with 1992 Ga. Laws at 1963-64 (continuing 1953 law but removing its $ 50 fee minimum and $ 150 fee cap for capital cases). The law also called for a "mental health advocate" to provide for the defense of persons found not guilty by reason of insanity. 1996 Ga. Laws 1636; see O.C.G.A. §§ 17-12-45 to 17-12-51 (2002); O.C.G.A. §§ 17-12-80 to 17-12-87 (2003) (renumbering of former provisions as to mental health advocate, amended 2003, 2008)).
The 2003 creation of the GPDSC accompanied elimination of the county control over indigent defense reflected in the 1969 Georgia Criminal Justice Act4 as well as elimination of tripartite committees and their control over local public defenders or panel attorneys as called for by the 1979 Georgia Indigent Defense Act.5 The GPDSC was expressly made the successor to the GIDC, 2003 Ga. Laws at 200-01, and the Mental Health Advocate and Georgia Capital Defender - a successor to the multicounty public defender -- were placed under the management of the GPDSC although they were formally designated separate "offices." Id. at 212, 216.
Despite the broad powers the GPDSC necessarily had in assuming the role previously filled by the GIDC and local tripartite commissions, the specific substantive authority given the GPDSC was not extensive. The GPDSC, substantively, was expressly6 given authority to contract; to own property; to budget, accept, manage, and audit funds both for the state offices and circuit defender offices; to hire or fire a director and administrative and clerical personnel; to manage the offices of the Mental Health Advocate and Georgia Capital Defender; to provide assistance, research, forms, and training for circuit defender offices; and to establish rules, regulations, and standards governing public indigent defense in Georgia.7 Id. at 196, 198, 199-201, 212, 216.

In contrast with the by and large non-specific powers given the GPDSC, its director was given numerous specific powers and duties. He was charged with supervising circuit defender offices "and other attorneys representing indigent persons" including providing "technical, research, and administrative assistance; educational and training programs for attorneys, investigators, and other staff; assistance with the representation of indigent defendants with mental disabilities; assistance with the representation of juveniles; and assistance with appellate advocacy." Id. at 197. He was given the express authority to establish divisions, with the consent of the Council, and to hire staff employees (presumably attorneys and support personnel, while the GPDSC was only directly given authority to hire "administrative and clerical personnel"). Id. at 196, 197.
The director's specific duties were enumerated as follows:
(c) The director shall:
(1) Prepare and submit to the council a proposed budget for the council. Said budget shall not contain any request for funding for the operation of the circuit public defender offices until the budget submission for Fiscal Year 2005. The director shall also prepare and submit an annual report containing pertinent data on the operations, costs, and needs of the council and such other information as the council may require;
(2) Develop such rules, policies, procedures, regulations, and standards as may be necessary to carry out the provisions of this chapter and comply with all applicable laws, standards, and regulations, and submit these to the council for approval;
(3) Administer and coordinate the operations of the council and supervise compliance with rules, policies, procedures, regulations, and standards adopted by the council;
(4) Maintain proper records of all financial transactions related to the operation of the council;
(5) At the director's discretion, solicit and accept on behalf of the council any funds that may become available from any source, including government, nonprofit, or private grants, gifts, or bequests;
(6) Coordinate the services of the council with any federal, county, or private programs established to provide assistance to indigent persons in cases subject to this chapter and consult with professional bodies concerning the implementation and improvement of programs for providing indigent services;
(7) Provide for the training of attorneys and other staff involved in the legal representation of persons subject to this chapter;
(8) Attend all council meetings, except those meetings or portions thereof that address the question of appointment or removal of the director;
(9) Ensure that the expenditures of the council are not greater than the amounts budgeted or available from other revenue sources; and
(10) Perform other duties as the council may assign.
Id. at 197-98.
In 2008 the General Assembly passed H.B. 1245, again comprehensively revising the provisions regarding indigent defense and its financing in Georgia.8 2008 Ga. Laws 846. This Act removed from the Council the authority to hire and fire the GPDSC's director, granting that authority to the Governor instead. Id. at 859, 860.

House Bill 1245 also removed the requirement that the director obtain the consent of the Council in establishing agency divisions, giving him the discretionary authority to do so, and formally made the mental health advocate and Georgia capital defender divisions within the agency. Id. at 860, 864-65. With a few minor changes, the director's duties remained the same. Compare id. at 861 with 2003 Ga. Laws at 197-98; see O.C.G.A. § 17-12-5 . The director was also given new specific powers and authority:
(1) The power and authority to take or cause to be taken any or all action necessary to perform any indigent defense services or otherwise necessary to perform any duties, responsibilities, or functions which the council is authorized by law to perform or to exercise any power or authority which the council is authorized by law to exercise;
(2) The power and authority to make, promulgate, enforce, or otherwise require compliance with any and all rules, regulations, procedures, or directives necessary to perform any indigent defense services, to carry into effect the minimum standards and procedures promulgated by the council, or otherwise necessary to perform any duties, responsibilities, or functions which the council is authorized by law to perform or to exercise any power or authority which the council is authorized by law to exercise; and
(3) The power and authority to assist the council in the performance of its duties, responsibilities, and functions and the exercise of its power and authority.
2008 Ga. Laws at 860-61; see O.C.G.A. § 17-12-5(c) .9

While the director is given authority to "perform any duties, responsibilities, or functions which the council is authorized by law to perform ...," 17-12-5(c)(1), the Council remains a legal entity, O.C.G.A. § 17-12-3 , with enumerated powers and responsibilities, O.C.G.A. § 17-12-4 . The Council's remaining powers include, among other things, the power to contract, own property, and hire clerical and administrative staff, id.; to receive funds, grants, and gifts, id.; to provide procedures for handling funds and conduct audits, id; to approve standards governing public defense, O.C.G.A. § 17-12-8 ; to provide for continuing education, O.C.G.A. § 17-12-9 ; to make an annual report of its activities to the General Assembly, O.C.G.A. § 17-12-10 ; and to provide a procedure for appointment of counsel in conflict cases, O.C.G.A. § 17-12-22 .
The above duties of the Council are exercised concurrently with the director's authority also to engage in those tasks. In providing authority to the director under O.C.G.A. § 17-12-5(c) , the General Assembly did not remove it from the Council as a body; the exercise of these powers is not made or declared to be mutually exclusive but is provided by law to both.
As with other agencies, the director and the Council "should work together in harmony to accomplish the carrying out of sound ... policy for the State of Georgia." 2001 Op. Att'y Gen. 2001-5 (answering questions regarding relative authority of State School Superintendent and State Board of Education). It is not unheard of nor is it contrary to law that a Board and an agency head are given concurrent powers that either may exercise. See 2005 Op. Att'y Gen. 2005-3 (finding that State Election Board and Secretary of State in the area of elections did not have exclusive authority over the day to day operations of or the ability to exercise direct control over the substantive or policy-making role of the other). As with other agencies with similar relations, the GPDSC's director and the Council have a symbiotic relationship where each depends on the other to act appropriately and consistently to benefit their mutual constituency: indigents who are defendants in criminal cases. Id.
Therefore, given the above, it is my official opinion that in enacting HB 1245 the General Assembly gave broad authority and responsibility for the day to day operation of GPDSC to the director while leaving the Council in the limited role, concurrently with the director, of conducting certain tasks such as setting standards, conducting audits, making financial disclosures, receiving funds, providing for legal education, reporting to the General Assembly, and providing procedures for the appointment of conflict council.
Footnotes
Footnotes
1 	 Act. No. 229, 2008 Ga. Laws 846 (codified in scattered sections of Titles 15 and 17).
2 	 Counties also received federal funding or grants for indigent defense, as well as some funding from private sources.
3 	 The Georgia Indigent Defense Act was expressly not intended to supplant local funding or local programs, and counties or superior courts could refuse state funds. 1979 Ga. Laws at 369; McCorkle v. Bignault, 260 Ga. 758, 760-61 (1991). If a county did not receive state funds, its indigent services were governed primarily by the 1969 Georgia Criminal Justice Act, and if it did receive state funds its indigent services were governed by a tripartite commission, the Supreme Court's guidelines, and the provisions of the 1979 Georgia Indigent Defense Act. See McCorkle, 260 Ga. at 759-61.
4 	 Certain counties were permitted to remain independent, but this required application to the GPDSC and that certain stringent conditions be met. 2003 Ga. Laws at 209-10. Local control also remained in each judicial circuit of the State in the selection of circuit public defenders, who in turn could select assistant circuit public defenders, investigators, and staff. Id. at 201-09. All of these, however, remained subject to the standards set by the GPDSC.
5 	 These changes were also reflected in a massive increase of state spending for indigent defense, which was financed by directing funds to the GPDSC from the interest on bonds and funds paid to the registry of the courts. 2003 Ga. Laws at 217-20.
6 	 The GPDSC was also given a non-specific grant of "such other powers, privileges, and duties as may be reasonable and necessary for the proper fulfillment of its duties." 2003 Ga. Laws 191, 196.
7 	 As befits the GPDSC's designation as a "Standards Council," the creation of uniform standards governing indigent defense was arguably GPDSC's most important early task. The standards developed thus far can be found at "Standards" of the Georgia Public Defender Standards Council, http://www.gpdsc.com/cpdsystem-standards-main.htm.
8 	 Among other revisions between 2003 and 2008, in 2007 the GPDSC was formally made an agency in the executive branch of government rather than the judicial branch. 2007 Ga. Laws 65, 66; see 2009 Op. Att'y Gen. 2009-2 (finding the assignment to the executive branch was lawful).
9 	 There were other revisions not significant here. House Bill 1245 removed the Council's authority to provide assistance, research, forms, and training for circuit defender offices, with that authority presumably transferred to the director. 2008 Ga. Laws at 862; see O.C.G.A. § 17-12-5(c)(7) (director shall provide for training). In addition it removed much of the detail regarding the standards the Council was obligated to enact; changed some reporting requirements from the Council to the director; formed a Legislative Oversight Committee to review the operations of the GPDSC; made substantial changes to the GPDSC's funding structure from local fees and interest; and changed to the law regarding the assignment and payment of conflict attorneys, among other things. Id. at 847-54, 862-64, 867-73.
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You have requested my opinion whether the Public Service Commission (hereafter "Commission" or "PSC") may use a process to select a chairman that is different from the process set forth in O.C.G.A. § 46-2-5 . Specifically, you have asked whether O.C.G.A. § 46-2-5 is unconstitutional; whether the Commission may declare that O.C.G.A. § 46-2-5 is unconstitutional or, in the alternative, disregard it prior to it being declared unconstitutional; whether the Commission may, by a simple majority vote, select a chairman for a two-year term commencing July 1, 2009, and ending June 30, 2011; and whether a chairman whose term commences on July 1, 2009, may serve beyond January 16, 2010, if there are other commissioners who are eligible to serve as chairman under O.C.G.A. § 46-2-5 .
A brief legal history of the PSC will be instructive. The Georgia PSC is the successor to the Georgia Railroad Commission. The legislation creating that commission provided that "it shall be the duty of the Commission to elect from its membership the chairman . . . ." 1907 Ga. Laws at 74. When the Railroad Commission became the Public Service Commission in 1922, 1922 Ga. Laws at 143, that statutory language was carried forward.
The PSC was first proposed as a constitutional body in a 1943 amendment to the Constitution of 1877. It was ratified August 3, 1943, and included language providing that "[a] chairman shall be elected by the members of the commission from its membership." The Constitution of 1945 adopted essentially the same provision, revising the language to provide that the members would "select" a chairman. That language was carried forward without change into the 1976 Constitution and remains in the current Constitution. Ga. Const. art. IV, sec. I, para. I(a). The Constitution does not provide specific details for that selection process.
The statute governing the selection of the PSC chairman was substantially revised in 1992 and is now codified at O.C.G.A. § 46-2-5 . As revised, O.C.G.A. § 46-2-5(a) provides that a chairman shall be selected annually for a one-year term of office, and that a new chairman shall take office within fifteen days after the first day of January each year. In addition to providing a seniority method of selecting a chairman, current law authorizes the Commission "by unanimous vote of the members [to] select any member as chairman for any given year for a term of office as chairman as specified in subsection (a) of this Code section." O.C.G.A. § 46-2-5(c) .
If the chairman is not selected unanimously, O.C.G.A. § 46-2-5(b) establishes a procedure for the selection by rotation of the chairmanship amongst eligible commissioners. To be eligible for the chairmanship under this subsection, a commissioner must have completed one year of "continuous unbroken service" on the Commission. O.C.G.A. § 46-2-5(b)(1) . In addition, a commissioner who already has served as chairman is not eligible to serve a second term as chairman until each other eligible commissioner has either served or deferred service as chairman. O.C.G.A. § 46-2-5(b)(2) . Subject to these eligibility requirements, the most senior eligible commissioner shall serve as chairman. O.C.G.A. § 46-2-5(b)(3) . If a commissioner chooses to defer service as chairman in a particular year, then that commissioner will resume his place at the head of the order in the following year's selection. 1999 Op. Att'y Gen. 99-1. If there is no unanimous choice and two or more eligible and willing commissioners have equal seniority, then the chairman is selected by lot. O.C.G.A. § 46-2-5(b)(4) .
1. Is O.C.G.A. § 46-2-5 unconstitutional?
No. There is a strong presumption in favor of the constitutionality of a statute, and acts of the General Assembly will not be declared unconstitutional except in clear and urgent cases. Bryan v. Georgia Pub. Serv. Comm., 238 Ga. 572, 573 (1977); Service Employees Int'l Union v. Perdue, 280 Ga. 379, 380 (2006).
A unanimous Georgia Supreme Court in Bryan v. Georgia Public Service Commission, 238 Ga. 572, 573 (1977), said:
The inherent powers of the Georgia General Assembly are plenary. Unlike the United States Congress, which has only delegated powers, the Georgia legislature is given full lawmaking powers. . . . Sears v. State of Georgia, 232 Ga. 547, 553 (1974). 'The legislature is absolutely unrestricted in its power to legislate, so long as it does not undertake to enact measures prohibited by the State or Federal Constitution.' Id. at 554. Because the legislature has plenary legislative powers, there is a strong presumption in favor of the constitutionality of a statute. Park v. Candler, 114 Ga. 466 (1901).
The issue underlying your question is whether the General Assembly violated the Constitution by enacting specific procedures for determining chairmanship of the Commission that were not set forth in the Constitution. The Georgia Constitution vests the legislative power of the state in the General Assembly, Ga. Const. art III, sec. I, para. I, and it gives the General Assembly "the power to make all laws not inconsistent with this Constitution, and not repugnant to the Constitution of the United States, which it shall deem necessary and proper for the welfare of the state." Ga. Const. art. III, sec. VI, para. I. The Code section here, O.C.G.A. § 46-2-5 , is not inconsistent with the constitutional provision authorizing the Commission to "select" its chairman. Establishing an orderly procedure for determining the chairman of the Commission does not contravene the constitutional provision that the Commission select its chairman. On the contrary, it appears to be an exercise by the General Assembly of its power to make laws "necessary and proper for the welfare of the state" in aid of the constitutional provision, not repugnant to it.
This conclusion is further supported by the fact that the Constitution confers upon the General Assembly plenary authority over constitutional boards, including the PSC. Ga. Const. art. IV, sec. VII, para. I provides that "the qualifications, compensation, and removal from office of members of constitutional boards and commissions provided for in this article shall be as provided by law." Furthermore, the Constitution specifies that the "powers and duties of members" of the PSC shall be as provided by law. Ga. Const. art. IV, sec. VII, para. II. In light of these provisions, O.C.G.A. § 46-2-5 clearly does not exceed the legislature's powers under the Constitution.
Nor is there any conflict between Ga. Const. art. IV, sec. I, para. I(a) and O.C.G.A. § 46-2-5 . As noted above, nothing in the Constitution mandates any particular procedure; it only provides that the commissioners select the chairman, and that the chairman be a member of the Commission. The procedures specified in O.C.G.A. § 46-2-5 do not violate those requirements. You state in your letter that it has been asserted that " O.C.G.A. § 46-2-5 is unconstitutional given that it would not allow a simple majority of the commissioners to elect the chairman of their choice or to give that chairman a term of their choice." Nowhere does the Constitution provide for the number of votes necessary for the Commission to choose a chairman; nowhere does the Constitution specify any term of service for a chairman; nowhere does the Constitution limit the ability of the General Assembly to legislate such procedural details. Instead, it provides only that the commissioners "select" a chairman.1 The General Assembly's determination that a particular procedure to select a chairman should be imposed on the Commission is clearly within its legislative prerogative under our constitutional scheme, and the requirement that if departing from the statutory succession procedure the vote for the chairmanship be unanimous does not conflict with the definition of the word "select" set forth above.2 Given the strong presumption in favor of a statute's constitutionality, I conclude that O.C.G.A. § 46-2-5 does not conflict with the Constitution, either in the method of selection prescribed or in the term of service as chairman.
2. May the Commission declare that O.C.G.A. § 46-2-5 is unconstitutional or, in the alternative, disregard O.C.G.A. § 46-2-5 prior to it being declared unconstitutional?
No. The Georgia Constitution plainly confers on the judiciary the power to declare that acts are in violation of the Constitution.3 Ga. Const. art. I, sec. II, para. V. "The power to test [an] act by a comparison with the constitution is one inherently residing in the courts . . . ." Coleman v. Bd. of Educ., 131 Ga. 643, 647 (1908). An administrative hearing officer or board is powerless to declare an act unconstitutional, "and resolution of the constitutional question must await judicial review on appeal." Flint River Mills v. Henry, 234 Ga. 385, 386 (1975). See also Perdue v. Baker, 277 Ga. 1, 14 (2003) ("The power to forbid the execution of the laws would enable the executive branch to nullify validly enacted statutes."). Therefore, the Commission, a part of the executive branch of government, has no authority to declare O.C.G.A. § 46-2-5 to be unconstitutional.

Similarly, the Commission may not simply disregard O.C.G.A. § 46-2-5 . As an agency within the executive branch, it is the duty of the Commission to "enforce the statutes passed by the General Assembly until such time as they are amended or held to be unconstitutional by the courts."4 Adams v. Ga. Dep't of Corrections, 274 Ga. 461, 462 (2001); Perdue v. Baker, 277 Ga. at 4.
3. May the Commission, by a simple majority vote, select a chairman for a two-year term commencing July 1, 2009, and ending June 30, 2011?
No. As discussed above, there are three ways in which a commissioner may be selected chairman: unanimously; pursuant to a rotation based on seniority; or, in the event of two or more eligible candidates, by lot. O.C.G.A. § 42-2-5(b) ; see also 1999 Op. Att'y Gen. 99-1. None of these three methods authorizes the Commission to choose a chairman by simple majority vote.
Nor does O.C.G.A. § 46-2-5 authorize the Commission to select a chairman to serve a term in excess of one year. O.C.G.A. § 46-2-5(a) specifically addresses the term that a chairman may serve:
There shall be a chairman of the commission. The chairman shall be selected on an annual basis. The initial chairman selected under this Code section shall take office within 15 days after April 20, 1992, and shall serve for a term of office as chairman expiring January 1, 1993. Thereafter a new chairman shall take office within 15 days after the first day of January in 1993 and each subsequent year; and each such chairman shall serve for a one-year term of office as chairman.
(Emphasis added.) Regardless of which method is used to select the chairman, the term of a chairman is limited to one year. For these reasons, the Commission may not select a chairman for a two-year term.
4. May a chairman whose term commences on July 1, 2009, serve beyond January 16, 2010, if there are other commissioners who are eligible to serve as chairman under O.C.G.A. § 46-2-5 ?
No. O.C.G.A. § 46-2-5(a) provides that "a new chairman shall take office within 15 days after the first day of January in 1993 and each subsequent year," and that the term of office is one year. The statute does not prohibit a serving chairman from resigning in mid-term, to be replaced by a new chairman. However, the replacement chairman would not be eligible to serve as chairman beyond January 16 of the following year unless no other commissioner is eligible. O.C.G.A. § 46-2-5(b)(2) .
Therefore, it is my official opinion that O.C.G.A. § 46-2-5 is constitutional; that the Commission does not have the authority to declare the statute unconstitutional; that the Commission is not free to disregard the statute; that the Commission may not select a chairman for a two-year term; and that a chairman whose term commences on July 1, 2009, may serve beyond January 16, 2010, only if there are no other commissioners eligible to serve as chairman under O.C.G.A. § 46-2-5(b)(2) .
Footnotes
Footnotes
1 	 The use of the word "select" in lieu of "elect" in the Constitution of 1945 and succeeding constitutions is significant. "Select" has a more general meaning, simply "to choose," whereas "elect" means "to choose by vote." American Heritage Dictionary 1111, 442 (2nd ed. 1982). While it is likely that the General Assembly could provide clarifying procedures under either term, the use of the more general word "select" offers greater latitude in legislating the method of choosing. Indeed, current law even authorizes selection "by lot" in the event of two chairman candidates of equal seniority. Had the Constitution continued to use "elect," it is possible that this method would not be available as a legislative choice. It is reasonable to infer that the constitutional provision was intended to allow the legislature to establish methods for selecting a chairman other than through "election." In essence, the Constitution does not restrict the legislative power to prescribe how the commissioners may select a chairman, and it does not confer upon the Commission any "right" to vote for the chairman.
2 	 It is not difficult to imagine situations in which the five members of the Commission would be deadlocked in the selection of a chairman. For example, if each commissioner voted for himself, or a 22-1 split emerged, no chairman could be selected. The procedures established by O.C.G.A. § 46-2-5 insure against deadlock.
3 	 This is not to say that only the judicial branch of government is empowered to make decisions on whether laws are constitutional. Both the legislative and executive branches of government have the ability to consider and act on constitutional questions. The General Assembly during the process of enacting a law, in either the House of Representatives or the Senate, may determine at any step that a proposal does not pass constitutional muster in some particular and endeavor to correct the deficiency or let the legislation die. For example, if a bill under consideration "refers to more than one subject matter or contains matter different from what is expressed in the title thereof," Ga. Const. art. III, sec. V, para. III, either chamber is under a constitutional obligation to remedy the defect without relying on the judiciary. Likewise, the executive branch is empowered to determine constitutional questions. When presented with duly enacted legislation, the Governor has authority to veto the legislation. Ga. Const. art. III, sec. V, para. XIII. The reason for the veto may be the Governor's determination that the legislation contravenes the Constitution in some particular. These powers in the legislative and executive branches, however, are grounded in language in the Constitution. There is no similar power, expressed or implied, conferred on the Public Service Commission. Its duty is to faithfully execute the laws duly enacted by the General Assembly and signed into law by the Governor.
4 	 This does not foreclose the possibility that judicial precedent regarding a particular matter is so clearly and unambiguously established that the Attorney General, as the sole constitutional legal advisor of the executive branch of state government, may advise an agency not to enforce a statute because to do so would violate constitutional principles. This does not present such a case.
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You have asked my opinion whether an assistant district attorney on your staff, whose position is paid by county rather than state funds, may serve as a member of the Georgia General Assembly. It is my unofficial opinion that because an assistant district attorney serves as an officer of the judicial branch of state government and because the Georgia Constitution requires that the branches of government remain separate and distinct, an assistant district attorney may not serve as a member of the legislature in the General Assembly regardless of the source of the funding for the position.
The office of a district attorney is created for each judicial circuit in the state as a part of the judicial branch of state government pursuant to Article VI, Section VIII, Paragraph I of the Georgia Constitution.1 The duties and responsibilities of this office are established by law, and may generally be summarized as representing the State of Georgia in the prosecution of violations of the criminal laws of this state. O.C.G.A. § 15-18-6 . This includes a wide range of responsibilities related to such prosecutions. Id. A district attorney is authorized to employ assistants to carry out those duties. O.C.G.A. § 15-18-14 . The number of such assistants that may be employed, the scope of the duties to be assigned, and provisions regarding the pay and promotion of these assistants are addressed in state law. Id.
A district attorney may also employ an assistant for child support recovery matters, and an assistant serving in such a position may be designated either a county or state employee. O.C.G.A. § 15-18-14(a) (1)(B) . Such an assistant is authorized only so long as the appointment is "pursuant to a contract for such services with the Department of Human Resources." Id. It appears from the statute that this designation is done for purposes of determining the source of compensation funds, but that the amount of such compensation must still be provided under the same statutory guidelines as provided for other assistant district attorneys. Id. While minimum salaries for assistant district attorneys are established by law, counties may supplement an assistant's salary. O.C.G.A. § 15-18-14(c) ; 1978 Op. Att'y Gen. U78-36. However, regardless of the funding source of an assistant's salary, the assistant is acting as a deputy of and under the authority of the district attorney and is serving functions defined by the Constitution and state statutes as being within the judicial branch of state government. O.C.G.A. § 15-18-14 . Simply put, the duty of an assistant district attorney is to act in the name of the State of Georgia in enforcement of state law and in the criminal prosecution of violations of the law. Those duties devolve on the assistant district attorney through the district attorney and derive from the Georgia Constitution and state law; they are not determined or altered by the source of the prosecutor's compensation.
The legislative power of the State is vested in the General Assembly. Ga. Const. Art. III, Sec. I, Para. I. The General Assembly comprises two chambers, the House of Representatives and the Senate. Ga. Const. Art. III, Sec. II, Para. I. The members of each of these chambers are elected from individual districts. Id. The legislature is authorized to make all laws of the state, consistent with the provisions of the Constitution. Ga. Const. Art. III, Sec. VI. The power to appropriate funds is specifically given to the General Assembly. Ga. Const. Art. III, Sec. IX. This includes the power to appropriate funds for the state's various district attorneys.2

There are specific qualifications for a person to serve in the General Assembly, including the provision that "[n]o person holding any civil appointment or office having any emolument annexed thereto under the United States, this state, or any other state shall have a seat in either house." Ga. Const. Art. III, Sec. II, Para. IV (b). An emolument of office is "[a]ny advantage, profit, or gain received as a result of one's employment or holding of office." Black's Law Dictionary 563 (8th ed. 2004). Emoluments may include retirement benefits and even the accrual of annual and sick leave credits to be used in relation to calculating retirement benefits.3 Amerson v. Bd. of Trustees of the Ret. Sys. of Georgia, 257 Ga. 579, 581 (1987).

The Constitution of Georgia provides that
[t]he legislative, judicial, and executive powers shall forever remain separate and distinct; and no person discharging the duties of one shall at the same time exercise the functions of either of the others except as herein provided.
Ga. Const. Art. I, Sec. II, Para. III. "This provision distinguishes our state Constitution from the federal Constitution, which has no express provision 'prohibit[ing] the officials of one branch of government from exercising the functions of the other branches.'" Sentence Review Panel v. Moseley, 284 Ga. 128, 129 (2008).
In addressing the application of the separation of powers doctrine, it is evident that under the plain language of the Constitution any analysis of whether the doctrine has been violated must look both at the legal designation of the branch of government to which a particular position is assigned as a matter of law and at the underlying duties and responsibilities that are being performed. The source of the funding of a position is independent from and does not determine the functions to be performed or the legal authority for undertaking duties and responsibilities otherwise assigned by law.
In an opinion directly addressing the funding question, one of my predecessors recognized that a member of the General Assembly could not serve as a judge pro tem of the Recorder's Court of Chatham County. 1983 Op. Att'y Gen. U83-58. It had been suggested there that such service was permissible because the Recorder's Court judgeship had been created by a local amendment to the Georgia Constitution of 1945, that the judicial position was appointive rather than elective, and that "the judge's compensation [was] paid entirely by local government as opposed to state government." Id. at 295. In rejecting that argument, the Attorney General examined the functions that were being undertaken in exercising the duties and responsibilities of the Recorder's Court and concluded that they were clearly judicial in nature. Id. at 296. Given that conclusion, a state legislator could not serve in that office and exercise those judicial powers.
In 1993 Op. Att'y Gen. 93-24, this office concluded that the separation of powers requirement could not be avoided by having an employee of one branch of government work for another branch of government under the guise of being an independent contractor. It made no difference that the function being performed was in accordance with such a contract for services rather than a formal employment relationship. The individual was still performing the functions of two separate branches of state government.
Other opinions of the Attorney General have followed the constitutional command that the branches of state government shall forever remain separate and distinct. A member of the General Assembly may not serve as a juvenile court judge. 1984 Op. Att'y Gen. U84-46. A member of the General Assembly may not hold employment with the University System of Georgia. 1973 Op. Att'y Gen. U73-85; 1976 Op. Att'y Gen. 76-117. A court reporter may not simultaneously hold employment with a superior court and the State Board of Workers' Compensation. 1983 Op. Att'y Gen. 83-56.
State law provides in O.C.G.A. § 16-10-9 (a)(1) that
[i]t shall be unlawful for . . . Members of the General Assembly to accept or hold office or employment in the executive branch of the state government or any agency thereof or in the judicial branch of state government.
Furthermore, any "person who knowingly disburses or receives any compensation or money in violation of this Code section is guilty of a misdemeanor." O.C.G.A. § 16-10-9 (b) . In upholding the constitutionality of an earlier enactment of these same provisions, the Supreme Court of Georgia has noted that this statute furthers the compelling and significant interests of the state in enforcing the "separation of powers" doctrine "to prevent the obvious conflicts of interest inherent in situations where an individual serves concurrently in two of the branches of state government." Galer v. Bd. of Regents of the Univ. Sys., 239 Ga. 268, 270 (1977); accord Fowler v. Mitcham, 249 Ga. 400, 402 (1982) (City policemen could not serve as city council members because they "could not only vote to set their own salaries, but also enforce ordinances which they had participated in enacting.").
This office has previously opined that a violation of this statute is not ameliorated if a legislator takes unpaid leave from employment in a separate branch of government in order to perform legislative duties. 1976 Op. Att'y Gen 76-117. There the Attorney General concluded, in the context of a legislator working for the executive branch of state government, that the conflict arises from the mere service in the two separate branches. Such service creates not only constitutional and statutory conflicts, but also violates the common law doctrines of conflicts of interest because the individual would be in a position to: (1) vote on appropriations and other matters directly affecting his private pecuniary interest, to wit, his salary, (2) exercise undue leverage upon his own personal promotions and pay raises from an agency which depends upon legislative appropriations, and (3) to some extent to be in a position of evaluating the performance of an agency of which he is a part, in derogation of the checks and balances system which the "separation of powers" feature of [Georgia law] is intended to enhance.
Id. at 213. Those same reasons for enforcing the separation of powers doctrine, O.C.G.A. § 16-10-9 , and the common law principles of conflicts of interest are as applicable today as they were over 30 years ago.
Finally, in relation to the issue of potential conflicts of interest arising in the performance of government service, I note again that
[t]he Constitution mandates that "public officers are the trustees and servants of the people and are at all times amenable to them." Ga. Const. Art. I, Sec. II, Para. I. The Supreme Court of Georgia has repeatedly recognized that this constitutional provision creates a special fiduciary duty of loyalty on behalf of public officers and employees and that duty should not be compromised by either divided loyalties or other conflicts of interest. Georgia Dep't of Human Resources v. Sistrunk, 249 Ga. 543, 546 48 (1982), overruled in part, Georgia Ports Auth. v. Harris, 274 Ga. 146, 147 (2001). See also Georgia State Bd. of Pharmacy v. Lovvorn, 255 Ga. 259, 260 (1985); Ianicelli v. McNeely, 272 Ga. 234, 236 (2000) . A public officer may not use this special trust to promote his or her own personal interests, regardless of how fair a contract may be, but must instead affirmatively avoid any conflicts of interest. Sistrunk, 249 Ga. at 547. (Footnotes omitted.)
2004 Op. Att'y Gen. 2004-7.
Having reviewed the law regarding the duties and responsibilities of an assistant district attorney, it is my conclusion that an individual in that position is exercising the powers and authority of the judicial branch of state government. The exercise of that authority cannot be undertaken by someone holding a position in another branch of government, and no structuring of the job or shifting of the funding for the position cures the constitutional defect under Ga. Const. Art. I, Sec. II, Para. III. The conflict inherent in simultaneously holding positions in different branches of government may manifest itself in any number of ways; one obvious example is when a member of the General Assembly, serving as an assistant district attorney, participates in the budget process and affects the funding and salaries of offices of the district attorneys, including the district attorney who is his or her employer.
Therefore, it is my unofficial opinion that because of the constitutional requirement that the branches of government must remain forever separate and distinct, an assistant district attorney, whether paid by a county or by the State, may not serve as a member of the General Assembly.
Footnotes
Footnotes
1 	 There are currently 49 judicial circuits in this state as established by O.C.G.A. § 15-6-1 .
2 	 See, e.g., Budget Recommendations of the Governor of Georgia, FY 2010 (AY 2009-10), Office of Planning and Budget, http://www.opb.state.ga.us/media/9848/2009-01-26_web_fy2010_state%20of% 20georgia%20budget.pdf, at 53-54 (last visited March 27, 2009), containing recommendations for the funding of the offices of prosecuting attorneys for the upcoming fiscal year; Georgia General Assembly, H.B. 119, General Appropriations, State Fiscal Year July 1, 2009 -- June 30, 2010, http://www.legis.ga.gov/legis/2009_10/fulltext/hb119.htm (last visited March 27, 2009).
3 	 Your inquiry does not provide sufficient information to determine whether there are any emoluments of office received in this matter that may be provided in violation of Ga. Const. Art. III, Sec. II, Para. IV (b), but that question could be raised and decided by either chamber of the General Assembly, both of which are empowered to be the "judge of the election, returns and qualifications of its members." Ga. Const. Art. III, Sec. IV, Para. VII; 1975 Op. Att'y Gen. 75-109 (House of Representatives may determine whether one of its members who was a federal civil servant was qualified to serve).
2009 Ga. AG LEXIS 6::March 16, 2009
[Group:"2009 Ga. AG LEXIS 6"]LNI:4WT5-P550-003Y-Y3VW-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2009 Ga AG LEXIS 62009 Ga. AG LEXIS 6
Unofficial Opinion 2009-1
March 16, 2009
Opinion
Opinion by: 		JOHN E. HENNELLY, Senior Assistant Attorney General
You have asked for my opinion regarding the ability of a municipality to regulate the air emissions generated by bio-waste incinerators operated by a crematorium.1 Your request states that this question arises out of the following facts:
[A] significant controversy has arisen in the City of Snellville as the result of the establishment of a crematory on a tract of land adjacent to a residential area. In response to concerns of the community relative to potentially harmful emissions that might emanate from the crematory, it has been proposed that the City regulate the emission of certain harmful materials, particularly mercury, from bio-waste incinerators by limiting the lawful emission of such materials and requiring a system of monitoring such emissions by operators of bio-waste incinerators.
As Counsel for the City, you have already opined to the Mayor and City Council that "it is extremely likely that the Georgia [Air Quality] Act preempts any and all regulation of air quality and emissions standards enacted by local governments." In response to your opinion and to your request to this office, a member of the city council, who is also a practicing attorney, has taken the opposite position on the issue, concluding that the city is not preempted from regulating air emissions, and relying in part on a 1986 unofficial opinion from this office, 1986 Op. Att'y Gen. 86-22, in reaching that conclusion.
The 1986 unofficial opinion was issued in response to the question whether the Chatham County Commissioners may enact an ordinance regulating the emission of air pollutants within Chatham County and, if so, whether local emission standards could be more stringent than federal or state standards.
Based on the developed law of preemption at the time its issuance, the opinion concluded that "while local governments are not preempted from regulating in the area of air quality control, any ordinance in this area which contradicts or detracts from the Georgia Air Quality Act would be unconstitutional and void." 1986 Op. Att'y Gen. 86-22, at 187. In reaching that conclusion, however, the opinion noted that Georgia case law on the issue of preemption up to that time was "kaleidoscopic and hard to reconcile." Id. at 185. In addition, the Georgia Constitution had at that time been recently amended with one of the changes having been made to the provision of the Constitution on which the doctrine of preemption is based.2 The opinion specifically noted that, in light of the lack of clarity in existing case law as well as the recent changes to the Constitution, "[i]t is virtually impossible to determine at this point what the courts will do" with the doctrine of preemption. Id. at 186.
Current Georgia law on preemption
In the twenty-two years since Unofficial Opinion 86-22 was issued, the Georgia courts have provided some degree of clarity to the application of the preemption doctrine. The first major ruling on preemption following the 1983 revision of the Constitution came in the case of Franklin County v. Fieldale Farms Corp., 270 Ga. 272 (1998). That case dealt with a constitutional challenge by Fieldale Farms to an ordinance enacted by Franklin County for the purpose of regulating the disposal of sludge (semi-solid waste generated by wastewater treatment processes) by applying it to tracts of land in Franklin County. Id. at 273. The land application of sludge was already regulated by the Environmental Protection Division ("EPD") of the Georgia Department of Natural Resources pursuant to the Georgia Water Quality Control Act, O.C.G.A. §§ 12-5-20 to 12-5-53 . Id. at 275-76. Fieldale Farms had applied for and obtained a permit from EPD for its Franklin County land application of sludge operations. Id. at 273.
While the Fieldale Farms permit application was pending before EPD, Franklin County adopted a "Land Disposal Ordinance to regulate the disposal of industrial, hazardous, and biomedical waste." Id. Fieldale Farms then applied to the county for a permit under the newly-enacted ordinance but its application was denied by the county. Id. Fieldale Farms subsequently sued the county and challenged the constitutionality of the ordinance on preemption grounds. Id. The trial court granted summary judgment in favor of Fieldale Farms and the Supreme Court affirmed on appeal.
In its opinion, the Supreme Court analyzed previous case law addressing the preemption doctrine and quoted the 1986 Opinion discussed above for the proposition that previous court decisions were "kaleidoscopic and hard to reconcile." Id. at 274 n.7. The court noted that previous cases evaluated a preemption claim sometimes under a "conflict" preemption analysis (i.e., state and local authority being concurrent as long as the local law didn't conflict with the state law) and at other times under a general or field preemption analysis (i.e., if the state occupies a specific field, local law is barred from it). Id. at 274. The court concluded that it was the intent of the drafters of the 1983 Constitution to reject the former view of preemption and adopt the latter view, while adding a specific exception to allow for concurrent authority in police powers matters if the legislature provided such authorization by general law. Id. at 274-75.
The court then analyzed the facts of Fieldale Farms in accordance with that determination and found that the local law at issue was preempted by the Georgia Water Quality Control Act, a general law occupying the regulatory field of water quality control for which no express provision was made for concurrent local authority. According to one commentator, the analysis established by the Supreme Court's ruling in Fieldale Farms "will potentially invalidate far more local legislation than [a] 'genuine conflict' [analysis]." Sentell, The Georgia Supreme Court and Local Government: Two Sheets to the Wind, 16 Ga. St. U.L. Rev. 361, 372 (1999).
In the decade following the Fieldale Farms decision, the uniformity clause has been applied to invalidate numerous local ordinances. See City of Atlanta v. S.W.A.N. Consulting & Security Services, 274 Ga. 277 (2001) (city ordinance that required all employees of adult entertainment establishments licensed to sell alcoholic beverages be fingerprinted and permitted by the city preempted because such individuals were already regulated and required to obtain a state permit under a general state law, O.C.G.A. § 43-38-6 ); Hill v. Tschannen, 264 Ga. App. 288 (2003) (ordinance that required that smoke detectors in apartment buildings be continuously powered from an apartment's internal electrical system preempted by general state law requiring that smoke detectors only needed to be battery powered); City of Buford v. Georgia Power Co., 276 Ga. 590 (2003) (ordinance restricting construction of electric power substations near residentially zoned property preempted because general law provided that the Georgia Public Service Commission, not local governments, had the authority to regulate the business activity of companies such as Georgia Power).
From the court decisions commencing with the Fieldale Farms case, it is apparent that a preemption analysis involves a sequence of inquiries. Is there a general law that covers the same subject matter being addressed by the local ordinance? If not, there is no preemption issue. If such a general law exists, the next question posed is whether the legislature has allowed local law on the same subject by way of a general law. If not, the local law is barred by the uniformity clause. If there is general law authorization for concurrent local law, the final question is whether the local law conflicts with the general law.
Preemption analysis of the proposed Snellville ordinance
1. Is there a general law that covers the same subject matter being addressed by the local ordinance?
Yes. The proposed "City of Snellville Air Quality Control Ordinance" would establish a comprehensive regulatory scheme aimed at facilities engaged in "the operation of any incinerator of bodies, body parts, infectious and/or chemotherapeutic wastes within the City of Snellville." Proposed Ordinance, Art. I, Section 2. The ordinance would require incinerator operators to submit "certifications" to the city that their facility "will not exceed the limits for contaminants specified within [the] ordinance." Art. III, Sec. 1(a). Operators of such facilities would be required to continuously monitor for mercury and dioxins/furans emissions when operating their incinerator, "ensure that monitoring data is available in real-time to City computers in a format acceptable to the City," comply with specific start-up procedures, comply with specific emission procedures, and allow the city to inspect the facility. Art. III, Sec. 2. The ordinance would also set specific limits for the emission of mercury and dioxins, provide for the adoption of other limits and standards, and require the use of "best available technology." Art. IV, Sec. 1-3.
The ordinance would establish a regulatory scheme virtually identical in nature to the comprehensive state-wide air quality and emission laws and regulations administered by the Georgia Environmental Protection Division ("EPD") pursuant to its authority under the Georgia Air Quality Act, O.C.G.A. §§ 12-9-1 to 12-9-25 . Similar to the Georgia Water Quality Control Act involved in the Fieldale Farms case, the Georgia Air Quality Act confers on EPD the broad authority to regulate all aspects of air emissions to "preserve, protect, and improve air quality and to control emissions to prevent the significant deterioration of air quality and to attain and maintain ambient air quality standards so as to safeguard the public health, safety, and welfare consistent with providing for maximum employment and full industrial development of the state." O.C.G.A. § 12-9-2 . The laws and regulations administered by EPD address permitting requirements, start-up and shut-down procedures, monitoring, reporting, use of required technology, and a multitude of other aspects of air quality control. See generally O.C.G.A. § 12-9-5 ("Powers and duties of Board of Natural Resources as to air quality generally"), O.C.G.A. § 12-9-6 ("Powers and duties of director as to air quality generally"), and Ga. Comp. R. & Regs. Chapter 391-3-1.
Consequently, the proposed city ordinance is clearly a local law in an area of regulation "for which provision has been made by an existing general law" and, thus, prohibited by the uniformity clause of the Georgia Constitution unless authorized by general law and not in conflict with existing law.
2. Has the legislature through a general law authorized local law on the same subject?
No. There is no general law enacted by the legislature that allows local regulation of air emissions.3 Although the Georgia Constitution contains a paragraph entitled "Supplementary powers" under the "Home Rule for Counties and Municipalities" Section that authorizes counties and municipalities to exercise powers of "air quality control," Ga. Const., Art. IX, Sec. II, Para. III(a)(13), that paragraph does not resolve questions of preemption when there is general law on a subject that is proposed for local legislation. That process is accomplished by the uniformity clause. Fieldale Farms, 270 Ga. at 274. In addition, subparagraph (c) of the supplementary powers paragraph provides: "Nothing contained within this Paragraph shall operate to prohibit the General Assembly from enacting general laws relative to the subject matters listed in subparagraph (a) of this Paragraph or to prohibit the General Assembly by general law from regulating, restricting, or limiting the exercise of the powers listed therein; but it may not withdraw any such powers." Ga. Const., Art. IX, Sec. II, Para. III(c).
If subparagraph (a) of the supplementary powers paragraph authorized local legislation when there is general law in existence on the same subject, it would have had implications in the Fieldale Farms case. As discussed above, that case dealt with a county's attempt to impose regulatory requirements on a company engaged in the disposal of waste from a wastewater treatment process. Fieldale Farms, 270 Ga. at 273. Although not discussed in the Court's opinion, the supplementary powers paragraph, in addition to listing "air quality control," also lists "solid waste ... disposal" and "sewage collection and disposal systems" as supplementary powers for a county or municipality. Ga. Const., Art. IX, Sec. II, Para. III(a)(2) and (6). Nevertheless, relying exclusively on the uniformity clause, the Supreme Court concluded that the county was preempted by the Georgia Water Quality Control Act from imposing its regulatory requirements in addition to those requirements already imposed by the state. Consequently, the rationale of the Supreme Court in the Fieldale Farms case is equally applicable here: "[B]y assigning the task of developing permit requirements directly to the state, the statute implies that the General Assembly did not intend to give [local governments] concurrent jurisdiction to regulate through a permit system." Id. at 277.
Therefore, it is my unofficial opinion that, pursuant to the uniformity clause of the Georgia Constitution, the City of Snellville is preempted by the Georgia Air Quality Act from adopting a comprehensive ordinance that would impose air quality related regulatory requirements and emission limitations on the operation of a crematorium within city limits.
Footnotes
Footnotes
1 	 Official opinions of the Attorney General are written to the Governor and agency heads. Unofficial opinions are issued to other state officials and, when deemed of significance in matters of general state law, to local officials. The question presented in this case involves a matter of statewide application and is integrally related to a previous opinion issued by this office on the same subject.
2 	 The relevant provision, known as the uniformity clause, in the 1976 Constitution read: "Laws of a general nature shall have uniform operation throughout the State, and no special law shall be enacted in any case for which provision has been made by existing general law." Ga. Const. of 1976, Art. I, Sec. II, Para. VII. The revised provision in the current Constitution now reads: "Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws." Ga. Const., Art. III, Sec. VI, Para. IV(a)(emphasis shows the primary revisions to the previous Constitution).
3 	 For an example of such a law, see the Georgia Comprehensive Solid Waste Management Act, O.C.G.A. § 12-8-30.9 : "No provision of this part and no rule, regulation, or ruling of the board or the director shall be construed to be a limitation ... [o]n the power of a municipality, county, authority, or special district to adopt and enforce additional regulations, not in conflict with this part, imposing further conditions, restrictions, or limitations with respect to the handling or disposal of municipal solid waste."
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This responds to your request for an official opinion regarding whether Georgia boards of education are permitted to utilize state or local school funds to pay dues to the Consortium for Adequate School Funding in Georgia, Inc. ("Consortium").
Your request describes the Consortium as a nonprofit corporation formed to obtain additional support from the State in the financing of schools in Georgia whose activities include funding and directing litigation against the State in an effort to obtain increased State education funding as well as public relations related to the effort to obtain increased State education funding. Some school systems are members of the Consortium and pay dues, presumably from state or local school funds, in order to fund the Consortium's activities.1

Your request focuses primarily on whether the expenditure of funds by boards of education to fund the Consortium violates article VIII, section VI, paragraph I of the Georgia Constitution or O.C.G.A. § 20-2-411 . Although not raised in your request, a threshold legal issue is whether boards of education are empowered by general law to create and utilize a nonprofit corporation like the Consortium to act on behalf of the boards for the purpose of pursuing litigation against the State and other activities related to school funding. A previous opinion of the Attorney General concluded that county boards of education are not authorized by law to form a nonprofit corporation to be utilized as an agent for procurement and other functions. 1978 Op. Att'y Gen. 78-4; see also 1992 Op. Att'y Gen. 92-1. 1978 Op. Att'y Gen. 78-4 reaches its conclusion for two reasons. First, school officials can only perform acts that are expressly authorized by law or are clearly implied by express provisions of law. Second, the law on nonprofit corporations did not then include governmental entities among permitted incorporators or members for nonprofit corporations.
The law regarding nonprofit corporations now includes governmental entities as permitted incorporators of nonprofit corporations. See O.C.G.A. §§ 14-3-140(14) , (17), (22), (24), and (30); 1992 Op. Att'y Gen. 92-1. However, notwithstanding the changes in the nonprofit corporation code since the issuance of 1978 Op. Att'y Gen. 78-4, local school boards still cannot form or be members of a nonprofit corporation. The changes in the nonprofit corporation law since the issuance of 1978 Op. Att'y Gen. 78-4 allow its use by a governmental entity if the entity is otherwise empowered to incorporate or become a member of a nonprofit corporation. An entity created by the State "has only such powers as the legislature has expressly, or by necessary implication, conferred upon it." Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922); Floyd County Bd. of Comm'rs v. Floyd County Merit Sys. Bd., 246 Ga. 44, 45 (1980); Bryant v. Employees Ret. Sys. of Georgia, 216 Ga. App. 737, 738 (1995). Local school systems and their boards of education are creations of the State. Ga. Const. art. VIII, § V, PP I and II; O.C.G.A. § 20-2-50 . Under the Constitution, county boards of education must have a statutory power to form nonprofit corporations or to pursue other joint administrative authority.2

Although the General Assembly has not authorized county boards of education to incorporate or become members of nonprofit corporations, the General Assembly has enacted legislation specifically authorizing other creations of the State to form or become members of nonprofit corporations. See, e.g., O.C.G.A. § 12-3-524(22) (the Georgia Music Hall of Fame Authority has the power "[t]o incorporate one or more nonprofit corporations as subsidiary corporations of the authority"); O.C.G.A. § 37-2-6.1 ("[a] community service board may create, form, or become a member of a nonprofit corporation"); O.C.G.A. § 50-26-8(a)(27) (the Georgia Housing and Finance Authority has the power "[t]o incorporate one or more nonprofit corporations as subsidiary corporations of the authority ... [and] [t]he members of the board of directors of the authority shall constitute the members of and shall serve as directors of any subsidiary corporation"); O.C.G.A. § 50-34-6(a)(25) (the OneGeorgia Authority has the power "[t]o incorporate one or more nonprofit corporations as subsidiary corporations of the authority . . .[and] [t]he members of the board of directors of any such corporation shall be appointed by the authority and may include persons who are members of the authority").3 The fact that the General Assembly has expressly granted powers to these creations of the State regarding the incorporation of nonprofit corporations supports the conclusion that the boards of education, which lack express powers, do not have the authority to create and utilize nonprofit corporations such as the Consortium. Thus, as the Consortium is described in your request and by the Consortium itself, the creation of the Consortium by the local school boards is unauthorized.4

County boards of education do not have the express or implied power to create a nonprofit corporation like the Consortium. Therefore, in light of the absence of authority for school boards to create the Consortium, it is unnecessary to address your request regarding whether state or local school funds can be properly expended by local school boards to pay dues to the Consortium.
Therefore, it is my official opinion that, under general law, Georgia boards of education are not empowered to share services by creating and utilizing a nonprofit corporation such as the Consortium for Adequate School Funding in Georgia, Inc., for the purpose of challenging state school funding by litigation or otherwise.
Footnotes
Footnotes
1 	 Through the Consortium's website at http://www.casfg.orgone can view a copy of the Consortium's Response to the State Defendants' Motion for Summary Judgment ("Response") in Consortium for Adequate School Funding in Georgia, Inc. v. The State of Georgia, Civil Action No. 2004CV91004 in the Superior Court of Fulton County, which case the Consortium voluntarily dismissed without prejudice. In the Response, the Consortium describes itself as "a nonprofit corporation ... formed by several school district superintendents."
2 	 Ga. Const. art. VIII, § V, P V provides that:
(a) Any two or more boards of education may contract with each other for the care, education, and transportation of pupils and for such other activities as they may be authorized by law to perform.
(b) The General Assembly may provide by law for the sharing of facilities or services by and between local boards of education under such joint administrative authority as may be authorized.
Thus, apart from intergovernmental contracts, "joint administrative authority" among local boards of education can only be exercised if "provide[d] by law." See generally 1975 Op. Att'y Gen. U75-32 (addressing ability of board of education to enter into intergovernmental contracts for care, education, and transportation of students). After 1975 Op. Att'y Gen. U75-32, the Georgia Constitution was amended as quoted above to provide in art. VIII, § V, P V(b) that if otherwise authorized by law, county boards of education could share facilities and services "under such joint administrative authority as may be authorized [by the General Assembly]." However, as the General Assembly has not authorized county boards of education to create or utilize a nonprofit corporation such as the Consortium, the provision in Ga. Const. art. VIII, § V, P V(b) cannot be relied upon and the combination of certain school boards through the Consortium is improper.
3 	 Also worth noting in this regard are the provisions of O.C.G.A. § 50-8-35(f) regarding the creation of nonprofit corporations by regional commissions or their predecessors which appear to have been enacted in response to an opinion of the Attorney General finding a lack of authority in regional development centers to create nonprofit corporations. 1992 Op. Att'y Gen. 92-1.
4 	 A 1974 opinion involved the question whether a local school board could expend school funds to pay membership dues to the Georgia High School Association, but provides little guidance in this matter because it does not address the general authority of school boards to establish a nonprofit corporation or other joint administrative authority to conduct school business. 1974 Op. Att'y Gen. 74-72. In considering the issue presented, 1974 Op. Att'y Gen. 74-72 largely concluded that a case-by-case analysis is required regarding whether a particular expenditure of school funds is authorized. Since the issuance of 1974 Op. Att'y Gen. 74-72, the General Assembly has expressly addressed the general law issue and has authorized schools to join "athletic associations." See O.C.G.A. §§ 20-2-316 , 20-2-316.1 . These statutes simply authorize schools to participate in a private organization that schedules and regulates sports for public and private schools. The situation in which schools join athletic associations for the purpose of scheduling and regulating sporting events is distinct from the situation in which a board becomes a member of a nonprofit corporation, which may perform functions that would otherwise be the responsibility of the local boards of education. The fact the General Assembly has expressly authorized schools to participate in a specific association by name provides additional support for the conclusion that local school boards are not generally empowered to form nonprofit corporations such as the Consortium. Further, if the General Assembly determined to permit local school boards to form nonprofit corporations such as the Consortium, legislation would have to be appropriately drafted to ensure that the creation of such corporations did not impermissibly permit the delegation of the powers of the boards to nonprofit corporations. See Rogers v. Med. Ass'n of Georgia, 244 Ga. 151, 153 (1979); Stone Mtn. Scenic R.R. v. Stone Mtn. Mem'l Ass'n, 230 Ga. 800, 806 (1973) (citing Levine v. Perry, 204 Ga. 323 (1948)); 1986 Op. Att'y Gen. 86-29.
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You have requested my opinion on whether: (1) the General Assembly was authorized under the Georgia Constitution to move the Georgia Public Defender Standards Council ("GPDSC") from the judicial branch of government to the executive branch; (2) the GPDSC can institute litigation in its own name against the State of Georgia or any other appropriate entity if it wishes to have the courts of this state determine whether the legislative act moving the GPDSC to the executive branch was a proper exercise of legislative authority under the Georgia Constitution; and (3) the GPDSC may engage pro bono counsel to initiate and pursue litigation to resolve whether the legislative act moving the GPDSC to the executive branch was a proper exercise of legislative authority under the Georgia Constitution. It is my opinion that the General Assembly was authorized to place the GPDSC in the executive branch and that a suit by GPDSC, whether by pro bono counsel or otherwise, against the State for so placing the GPDSC in the executive branch (or for any other reason) would be ultra vires and illegal.
I will respond to each of your specific questions, in detail, below.
1. Was the General Assembly authorized under the Georgia Constitution to move the GPDSC from the judicial branch of government to the executive branch?
Your question is composed of at least two inquiries. First, what power does the General Assembly have to organize government with respect to the GPDSC? Second, does the nature of indigent defense constitutionally restrict the General Assembly from moving the GPDSC out of the judicial branch of state government?
Georgia law is clear that the General Assembly is free to legislate regarding the organization and function of government as long as its legislation does not violate the state or federal constitutions. The Georgia Constitution expressly provides: "The General Assembly shall have the power to make all laws not inconsistent with this Constitution, and not repugnant to the Constitution of the United States, which it shall deem necessary and proper for the welfare of the state." Ga. Const. art. III, § 6, P 1.
"A marked difference between the State legislature and the United States Congress . . . is [] that the former can do all things not prohibited by the constitution, while the latter can exercise no power not delegated to it by the States in the Federal constitution." Plumb v. Christie, 103 Ga. 686, 694 (1898). Thus, the courts have held that the General Assembly of Georgia has the power to organize government as it "is absolutely unrestricted in its power to legislate, so long as it does not undertake to enact measures prohibited by the State or Federal constitution." Id.; see Wilson v. Southerland, 258 Ga. 479, 480 (1988) (a court should look to statutes to determine which level of government has the duty to fund the prosecution and defense of criminal cases); see also Georgia v. Regents, 179 Ga. 210, 222-23 (1934) (state entities are a creation of the state); cf. Greer v. State, 233 Ga. 667, 669 (1975) ("The separation of powers principle is sufficiently flexible to permit practical arrangements in a complex government."); Southern Ry. v. Melton, 133 Ga. 277, 282 (1909) (Georgia has recognized that "there are some matters which do not inherently and essentially appertain to one department of government rather than to another").
The explicit language of the Georgia Constitution does not mention the GPDSC.1 The GPDSC was created by the Georgia Indigent Defense Act of 2003. See O.C.G.A. §§ 17-12-1 through 17-12-128 (2003). At no point since this state-level agency was created has there been an amendment to the constitution concerning the agency. Therefore, there is no express language in the Georgia Constitution prohibiting the General Assembly from organizing the GPDSC in the branch of state government that the General Assembly deems appropriate.

The Georgia Constitution has included language concerning a criminal defendant's right to counsel since 1798. Michael Mears, A Brief History of the Georgia Indigent Defense Council 1 (2nd ed. 1998). That constitutional provision states, "Every person charged with an offense against the laws of this state shall have the privilege and benefit of counsel." Ga. Const. art. I, § 1, P 14. Because there is no provision for how indigent defense must be provided, or requiring that indigent defense be provided at the state level, the Georgia Constitution does not prohibit the General Assembly from assigning an agency that provides indigent defense to the branch of state government that the legislature believes proper.
With regard to federal constitutional rights, Gideon v. Wainwright, 372 U.S. 335 (1963), extended the right to appointed counsel to the state courts under the Due Process Clause of the Fourteenth Amendment, "thus placing an obligation on state or local governments to furnish indigent defendants with counsel in criminal trials." State Indigent Defense Commissions: Prepared by the Spangenberg Group for the Bar Information Program Upon the Request of the Indigent Defense Advisory Group of the American Bar Association Standing Committee on Legal Aid and Indigent Defendants 1 (2006) (hereinafter "ABA Report"); see Gideon v. Wainwright, 372 U.S. at 344-45 (1963); see also Bibb County v. Hancock, 211 Ga. 429, 435 (1955). Similar to the lack of specific requirements regarding how this right is accomplished under the state constitution, neither the United States Supreme Court nor any federal courts have ruled that state government must establish and fund the right to counsel; instead, the duty to provide counsel may be discharged either by state government, local government, or some combination of both. ABA Report, at 1. Thus, the United States Constitution places no restrictions on the General Assembly regarding which branch of government houses the agency it creates to provide indigent criminal defense.2

Because neither the Georgia Constitution nor the United States Constitution prohibits the General Assembly from moving the GPDSC out of the judicial branch of state government, the next inquiry is whether the nature of indigent defense constitutionally requires the General Assembly to put the GPDSC in the judicial branch.
The American Bar Association, which looked at the question of the structure of a statewide indigent defense system, has found nothing about the nature of criminal indigent defense that requires a state-level agency providing such services to be housed in the judicial branch of state government. ABA Report, at 17; see id. at app. A. Instead, one of the report's initial observations is that each state which decides to create a statewide system of indigent criminal defense must determine where in government is the best location for the agency. Id. at 17. According to the ABA Report, 42 states have agencies or commissions with authority over indigent defense. Of those, 25 are housed in the executive branch and 17 are housed in the judicial branch.3 Id. at 17; id. at app. A. The report states that, "[g]enerally, experience shows that there is no clear advantage to location in the judicial or executive branch."4 Id. at 17. "The most important role of a successful state oversight body or commission is to insulate the defense function by providing a measure of independence to the indigent defense system from political and judicial influence." Id. at i. According to the ABA Report, the focus should not be on whether the agency is housed under the executive or judicial branch for purposes of submitting budgets and of administrating its operations, but should be on creating an independent agency. Id. at 17.

Although the GPDSC is assigned to the executive branch by recent legislation, it is noteworthy that it has remained an independent agency under both the original and amended versions of the law.5 See O.C.G.A. § 17-12-1 (2007) (stating the GPDSC is an "independent agency within the executive branch"); O.C.G.A. § 17-12-1 (2003) (stating the GPDSC is an "independent agency within the judicial branch").

Given that the ABA Report found nothing inherently judicial in the provision of indigent criminal defense, the question remains whether Georgia law provides particular constitutional restrictions requiring indigent criminal defense to be provided by the judicial branch of government. According to the Georgia Constitution, the judicial power of the state is vested in the courts. Ga. Const. art. VI, § 1, P 1. The judicial power encompasses the ability to declare what law is, to apply it to past transactions and to existing cases, to expound on and judicially administer it, as well as to interpret and enforce it in the context of litigation. Thompson v. Talmadge, 201 Ga. 867, 874 (1947). As a part of this ability, courts have the inherent power to carry out the duty to administer justice. Sacandy v. Walther, 262 Ga. 11, 12 (1992) (quoting Wallace v. Wallace, 225 Ga. 102, 111 (1969)); see Grimsley v. Twiggs County, 249 Ga. 632, 633-34 (1982) (holding court has inherent power to require payment of public funds for the judicial purpose of employing personnel in clerk's office).
This inherent judicial power arises from the doctrine of separation of powers and of equality of the branches of government. Grimsley v. Twiggs County, 249 Ga. 632, 633-34 (1982). "[T]he courts themselves are not intended to be the beneficiaries of the inherent power." Id. at 634. "[T]he inherent power of the courts is a power in the public interest. It must never be an instrument for judicial glorification nor should it be the subject of power struggles between the branches." Id. The Georgia Supreme Court explained, "The inherent power is not a sword but a shield." McCorkle v. Judges of Superior Court, 260 Ga. 315, 316 (1990). The Supreme Court has also cautioned that "the inherent power does not give the judicial branch the right to invade the province of another branch of government." Id.
With regard to criminal defendants who are indigent, the courts of Georgia have the duty to ensure that indigent defendants receive counsel as constitutionally required. See Wilson v. Southerland, 258 Ga. at 480 (courts have "the duty to ensure that crimes are speedily and efficiently prosecuted and that indigent defendants are effectively defended"); Bibb County v. Hancock, 211 Ga. 429, 436 (1955) (indigent defendants have a constitutional right to counsel in criminal cases, and a legislative enactment made the bills of attorneys providing that representation into expenses of court as defined under the Georgia Constitution, so that the court was able to use its inherent authority to require the county to pay these attorney bills). Nothing about the inherent authority of the courts to carry out the duty to administer justice requires that counsel for indigent criminal defendants be employed by the judicial branch of government or be part of a statewide indigent defense system.
Prior to the creation of the state-level independent agency, trial courts were authorized to appoint counsel. See Sacandy v. Walther, 262 Ga. at 12; Bibb County v. Hancock, 211 Ga. at 436. However, these attorneys were neither employed by nor paid by the judicial branch of state government; they were either unpaid or paid primarily with county funds. See Sacandy, 262 Ga. at 12 (holding unenforceable the portion of the statute that required attorneys to provide services to indigent criminal defendants without being paid); Hancock, 211 Ga. at 432-40 (holding the county was required to pay for indigent defense based on a statutory requirement); see also id. at 432-33 (noting that, prior to the Constitution of 1877, appointed counsel was not entitled to be paid for its services by public monies because no statute authorized such payment).
The legislation creating the GPDSC removed the responsibility for appointing counsel from the courts and placed it with the independent agency. See Bynum v. State, 289 Ga. App. 636, 637 (2008); Odum v. State, 283 Ga. App. 291, 292 (2007). The act also provided state monies to fund a significant portion of indigent defense services. See O.C.G.A. §§ 17-12-25 through 17-12-36 . Although the courts may well have the inherent authority to ensure that counsel is provided to a particular defendant, this judicial function has not ever required that the services be provided by the judicial branch of government; such services can be provided by an attorney in private practice, by a lawyer with a nonprofit organization, or by an attorney employed by the government.6 See Bynum v. State, 289 Ga. App. at 636-38 (2008) (trial court lacks the authority to appoint counsel because the GPDSC has that authority, but noting that the trial court retains the ability to act on a mandamus action claiming the agency failed to fulfill its duties).

Further, "[a]lthough a legislative act may not conflict with or limit an inherent power, it may assist in its exercise." Grimsley v. Twiggs County, 249 Ga. at 634. Assuming arguendo that courts have inherent authority regarding indigent defense, the act creating the GPDSC ensures the orderly function of the courts by providing a statewide system to administer indigent defense. See Hancock, 211 Ga. at 432-35 (holding as constitutional legislation that authorized payment to attorneys providing services to indigent criminal defendants). Based on the foregoing, the nature of indigent defense does not constitutionally restrict the General Assembly from moving the GPDSC out of the judicial branch of state government. Therefore, because there is no constitutional requirement that the GPDSC be in the judicial branch of government, it is my official opinion that the General Assembly was authorized to move the GPDSC from the judicial branch of government to the executive branch.
2. Can the GPDSC institute litigation in its own name against the State of Georgia or any other appropriate entity if it wishes to have the courts  of this state determine whether the legislative act moving the GPDSC to the executive branch was a proper exercise of legislative authority under the Georgia Constitution?
Again, this inquiry has two parts. First, does the GPDSC itself have the authority to initiate litigation against the State or against another state entity? Second, if it does not, will the Attorney General institute this litigation on its behalf?
The authority of an agency, or of the individuals composing the same, to bring suit on behalf of the public depends upon the terms of the act creating the agency and defining its limits and powers. Woodward v. Westmoreland, 124 Ga. 529, 530 (1905). This means the GPDSC may not sue or be sued except as provided by law. Id.; see 1976 Op. Att'y Gen. 76-93. There is no statute which authorizes the GPDSC to initiate an action against the State of Georgia or any part of state government. See O.C.G.A. §§ 17-12-1 through 17-12-80 . "[T]he Department of Law is vested with complete and exclusive authority and jurisdiction in all matters of law relating to all agencies of the Executive Branch of the State Government. This authority is exclusive, complete and unequivocal." 1976 Op. Att'y Gen. 76-93 at 173; Ga. Const. art. V, § 3, P 4; O.C.G.A. § 45-15-34 . It is within the discretion of the Attorney General to decide whether to bring such a suit. "Thus such action may be initiated only by the Attorney General in the name of the state." Id. at 171-72 (emphasis added). See also Perdue v. Baker, 277 Ga. 1 (2003); 1984 Op. Att'y Gen. 84-48; 1995 Op. Att'y Gen. 95-1.
In considering the Council's inquiry, I note that the question regarding suing the State of Georgia or another entity of state government is similar to the 1976 request by the Georgia Real Estate Commission to Attorney General Arthur K. Bolton regarding whether the Commission could sue the Secretary of State and the Joint Secretary of the State Examining Boards. See 1976 Op. Att'y Gen. 76-93. That opinion looked at several factors in deciding whether it was appropriate to bring inter-governmental litigation. The first of these factors was the "undesirable precedent for the settling of future disputes between state agencies and officials." Id. at 172. Another factor was the concern that the citizens of Georgia would "suffer from a decline in state services because large numbers of state officials and employees [would] be expending their time and energies on needless internecine litigation." Id. A third major concern was the ethical problem of the Attorney General acting as counsel for both the Plaintiff and the Defendant.7 Id.

The sound conclusion reached in 1976 Op. Att'y Gen. 76-93 is that the best interests of the State would not be served by having one state government entity sue another.8 Id. I fully concur in that conclusion and I believe that it is not in the best interest of the State under the circumstances presented here for the Attorney General to institute litigation in which the GPDSC sues another entity of state government to return the agency to the judicial branch.9
3. May the GPDSC engage pro bono counsel to initiate and pursue litigation to resolve whether the legislative act moving the GPDSC to the executive branch was a proper exercise of legislative authority under the Georgia Constitution?
This question also poses a two-part inquiry. The first part is whether the GPDSC is authorized to utilize counsel other than the Attorney General to initiate and pursue litigation. The second is whether this analysis would differ if the outside counsel provided the services at no cost.
According to the Georgia Constitution, "[t]he Attorney General shall act as the legal advisor of the executive department . . . ." Ga. Const. art. V, § 3, P 4. "[I]t is clear that it is the duty of the Attorney General to represent the executive branch agencies and it necessarily follows that executive branch agencies must obtain their legal advice and representation through the Attorney General." 1984 Op. Att'y Gen. 84-48. Thus, an agency may not "provide itself legal advice or representation other than through the Attorney General of Georgia." Id.; see 1995 Op. Att'y Gen. 95-1 (emphasizing that no attorney-client privilege exists except with the Attorney General).
The second inquiry is whether this analysis changes if the counsel provides its services without cost. Again, the Georgia Real Estate Commission made a similar inquiry to the Attorney General in 1976. See 1976 Op. Att'y Gen. 76-93. The Commission asked if it was authorized to accept, without cost to the Commission, the services of outside counsel. Id. at 173. Georgia law provides that "[t]he Attorney General, upon the request of any . . . agency of any branch of the government of the state . . . is authorized to select and employ private counsel to perform legal services for such . . . agency of any branch of the government of the state or any instrumentality thereof."10 O.C.G.A. § 45-15-4 . The Commission looked at the wording of the statute that allows the Attorney General to utilize Special Assistant Attorneys General and argued the statute's use of the term "employ" did not preclude the agency from utilizing the services of outside counsel of its choice, so long as the services were rendered without cost to the agency. 1976 Op. Att'y Gen. 76-93.
In the 1976 opinion, Attorney General Bolton disagreed with the Commission, finding that the law provided unequivocally that the Attorney General and his office "shall have complete and exclusive authority as to legal matters pertaining to state agencies, leav[ing] little doubt but that the legislative intent was that private counsel should represent state agencies only on those rare occasions when the Attorney General deem[ed] such representation to be necessary." Id.; see O.C.G.A. § 45-15-4 ; O.C.G.A. § 45-15-14 ; O.C.G.A. § 45-15-34 . Further, this office did not view the use of the term "employ" to indicate a willingness on the part of the General Assembly to authorize a state agency to be represented by private counsel of its choice who offer to do so at no expense to the agency, but as a recognition by the drafters of the statute that private attorneys generally do not volunteer their services to state agencies. 1976 Op. Att'y Gen. 76-93. "Moreover, even if [an agency] could accept volunteered legal services, which it clearly may not do, the [agency] would nonetheless not be authorized to initiate litigation in its name without the concurrence of the Attorney General." Id. (citing Woodward v. Westmoreland, 124 Ga. 529 (1905) and Ramsey v. Hamilton, 181 Ga. 365 (1935)). I wholeheartedly agree with the reasoning of these authorities on this issue, and it is my official opinion that the GPDSC cannot utilize outside counsel to initiate and pursue litigation, regardless of whether such counsel is paid.
Therefore, to summarize the foregoing, it is my official opinion that the General Assembly was authorized to place the GPDSC in the executive branch and that a suit by GPDSC, whether by pro bono counsel or otherwise, against the State for so placing the GPDSC in the executive branch (or for any other reason) would be ultra vires and illegal.
Footnotes
Footnotes
1 	 There is no entity that provides criminal defense services mentioned in the Georgia Constitution. The entities that represent the state in criminal prosecutions, both at the trial level and the appellate level, are enumerated in the Constitution. The district attorneys are in the judicial branch of government, while the Attorney General is located in the executive branch of government. See Ga. Const. art. V, § 3, P 4 (the Attorney General shall represent the state in appeals of capital cases and in certain prosecutions); Ga. Const. art. VI, § 8, P 1 (district attorneys shall represent the state in most criminal prosecutions and appeals).
2 	 Indeed, it is questionable whether the federal government would have any authority to interfere in a state's organization of its own form of government. U.S. Const. art. IV, § 4; U.S. Const. amend. X.
3 	 The references to these agencies used in this opinion have been updated to reflect the GPDSC's move to the executive branch, because at the time that the report's information was gathered Georgia's agency was part of the judicial branch of government. See id. at 17.
4 	 When analyzing the different structures adopted by various states, the report found that "[s]ome believe housing the agency within the judicial branch can be beneficial as the chief justice and other members of the bench will be more inclined to help advocate for adequate defense resources. However, this is not always the case, particularly if indigent defense is part of the judiciary's budget, and advocating for increased indigent defense funding means less funding for clerks, judges, and court facilities." Id. at 17.
5 	 Although the GPDSC, an independent agency, may be housed in one branch of government or another, that label does not determine the function of the agency. The GPDSC engages in rulemaking, which is quasi-legislative; it acts in a quasi-executive manner when it enforces its standards; and its actions are quasi-judicial when it hears evidence regarding an employment matter related to a Circuit Public Defender. Cf. Wilson v. Southerland, 258 Ga. at 480 (although a district attorney is in the judicial branch of state government, the operation of the office is not a judicial function); Pearle Optical v. State Bd. of Exam'rs in Optometry, 219 Ga. 364, 374-75 (1963) (rulemaking is a quasi-legislative function of administrative agencies).
6 	 The court's inherent authority to ensure the orderly functioning of courts is also not synonymous with the courts having inherent power to exercise general supervisory control over the prosecution or defense in a criminal case. See Ga. Pub. Defender Standards Council v. State, 284 Ga. App. 660, 663-65 (2007) (the trial court lacked jurisdiction to order the GPDSC, an independent agency, to expend funds for a trial transcript); Darden v. Ravan, 232 Ga. 756, 756-59 (1974) (the trial court lacked jurisdiction to exercise general supervisory control over the district attorney).
7 	 The opinion also considered the role of Special Assistant Attorneys General, which are private attorneys that the Attorney General may appoint to perform legal services for the State. Id.; see O.C.G.A. § 45-15-4 . The opinion noted that "[t]he appointee, however, is an appointee of the Attorney General and in providing legal services the appointee would be authorized to perform such services as the Attorney General determined appropriate." 1976 Op. Att'y Gen. 76-171.
8 	 The Attorney General in the 1976 Op. Att'y Gen. 76-93 opinion specifically stated that he did not "mean to imply . . . that a situation could never exist where the Attorney General should sanction a suit of this type." However, "the Law Department acts as legal advisor for the entire Executive Branch of the State Government. . . . [T]hat fact indicates that a proper role of the Law Department is to advise units of the Executive Branch whose interests may be in conflict as to proper statutory interpretations as they affect their legal rights, and thus avoid inter-governmental litigation." Id. at 172.
9 	 Further, it should be noted that the United States Supreme Court has held that a state legislature cannot be sued to decide the constitutionality of a statute. See Supreme Court of Virginia v. Consumers Union of the United States, 446 U.S. 719, 731-32 (1980); see also Scott v. Taylor, 405 F.3d 1251, 1252-57 (11th Cir. 2005) (relying on Supreme Court of Virginia v. Consumers Union of the United States to hold that members of the Georgia General Assembly were entitled to absolute legislative immunity).
10 	 Although this Code section authorizes the Attorney General to employ private counsel, it does not require that he do so. See 1976 Op. Att'y Gen. 76-93.
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Opinion
Opinion by: 		DESTINY S. WASHINGTON, Assistant Attorney General
You have requested, in your letter of October 1, 2008, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2008 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 3-3-33 (restrictions on purchase, sale, or use of vaporized form of alcoholic beverages and alcohol vaporizing devices); O.C.G.A. § 4-8-6.1 (restrictions on removal of certain collars from dogs); O.C.G.A. § 16-8-5.2 (retail property fencing); O.C.G.A. § 16-12-37(c) (spectator at any place for the fighting of dogs); O.C.G.A. § 16-13-30.6(c) (purchase and sale of marijuana-flavored products); O.C.G.A. § 36-60-26 (restrictions on issuance of backdated licenses, permits, or other authorizing documents); O.C.G.A. § 38-3-142 (prohibitions on use of agency name without written permission); O.C.G.A. § 38-3-143 (prohibitions on use or display of agency symbols without written permission); O.C.G.A. § 40-5-20 (driving without a valid license); O.C.G.A. § 40-5-121 (driving while license suspended or revoked); O.C.G.A. § 45-7-32(a) (unlawful use of travel advance received from public funds; fraudulent request for reimbursement of expenses valued at less than $ 500 in the aggregate); O.C.G.A. § 50-5-80(b) (unlawful use of resources or methods of state purchasing to obtain anything of value for personal benefit or gain); and O.C.G.A. § 50-5-83(c) (misuse of state purchasing card by employee of a department or agency).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 3-3-33 . That Code section provides that it shall be a misdemeanor to purchase, offer for sale or use, sell, or use any vaporized form of an alcoholic beverage produced by an alcohol vaporizing device, and it is also a misdemeanor to own or possess any alcohol vaporizing device. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 3-3-33 as offenses for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 4-8-6.1 . That Code section places restrictions upon the removal of a dog's collar with the intention of preventing the dog's owner from locating such dog, without permission of the dog's owner. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 4-8-6.1 as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-8-5.2 . That Code section provides that it shall be a misdemeanor to knowingly buy, sell, transfer, or possess with the intent to sell or transfer retail property that such person knows or should have known was stolen. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-8-5.2 as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-12-37(c) . That Code section provides graduated penalties for persons who are knowingly present only as spectators at any place for the fighting of dogs. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-12-37(c) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-13-30.6(c) . That Code section provides that it shall be a misdemeanor to knowingly sell, transfer, or possess with the intent to sell or transfer to a minor marijuana-flavored products. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-13-30.6(c) as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 36-60-26 . That Code section provides that it shall be unlawful for any county, municipal corporation, or other issuing authority to issue any backdated license, permit or other authorizing document in any territorial or geographic area which is no longer within the regulatory jurisdiction of said issuing authority. The section further makes it a misdemeanor for any county employee or municipal corporation employee to knowingly violate the provisions of the section. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 36-60-26 as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 38-3-142 . That Code section provides that it shall be a misdemeanor to knowingly and without permission from the director of such agency use the words "Georgia Emergency Management Agency," "Emergency Management Agency," or "GEMA" in connection with any publications or productions in a manner calculated to convey the impression that such publication or production is endorsed by or associated with such agency. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 38-3-143 . That Code section provides that it shall be a misdemeanor to use or display any symbol currently or previously used by the Georgia Emergency Management Agency without written permission from the director of such agency. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40-5-20 . That Code section provides that it shall be a misdemeanor to drive without a valid driver's license. This office has previously opined that this offense is a misdemeanor for which those charged are to be fingerprinted. See 2008 Op. Att'y Gen. 2008-6.
The tenth misdemeanor offense is O.C.G.A. § 40-5-121 . That Code section provides graduated penalties for persons who drive with a suspended or revoked driver's license. This office has previously opined that this offense is a misdemeanor for which those charged are to be fingerprinted. See 2008 Op. Att'y Gen. 2008-6.
The eleventh misdemeanor offense is O.C.G.A. § 45-7-32(a) . That Code section provides that it shall be a misdemeanor to use any travel advance received from public funds for nongovernmental purposes or to knowingly submit or approve a fraudulent request to the state for reimbursement of expenses. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 45-7-32(a) as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 50-5-80(b) . That Code section provides that it shall be a misdemeanor for any person to obtain for his or her own personal benefit, or the benefit of another person, any goods, services, or other things of value through any resource or method of state purchasing. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 45-7-32(a) as offenses for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 50-5-83(c) . That Code section provides that it shall be a misdemeanor for an employee of a state department or agency to knowingly use a purchasing card for personal gain, purchase unauthorized items on a purchasing card, purchase items in violation of that code section, and retain for such employee's personal use a rebate or refund from a vendor or financial institution for a purchase or the use of a purchasing card. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 50-5-83(c) as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Opinion
Opinion by: 		DENNIS R. DUNN, Deputy Attorney General
You have requested my opinion as to the proper method of filling vacancies in the offices of mayor and council members for the City of Willacoochee. Pursuant to the City's local legislation, such vacancies should be filled by special election and not by appointment of the remaining members of the city council. Any such special election, however, may be held only on a date authorized by Georgia law.
The Georgia Constitution permits the General Assembly to provide for the creation of cities and the structuring of a city's government. Ga. Const. Art. IX, Sec. II, Para. II. The legislature has exercised this authority through two different methods. First, it has provided laws of statewide application dealing generally with the powers of municipalities. See, e.g., O.C.G.A. § 36-35-1 through 36-35-8 (Home rule powers of municipalities). Additionally, it has provided by various local laws for the creation and structure of 535 cities across the State.1 The City of Willacoochee in Atkinson County is one of those cities.
While the original local legislation creating the City of Willacoochee dates back to 1889, the current charter for the City was adopted by the General Assembly in 1953. 1889 Ga. Laws 1006; 1953 Ga. Laws (Nov.-Dec. Sess.) 3039. The 1953 legislation provided that the City would be governed by an elected mayor and five aldermen, known as the city council. 1953 Ga. Laws (Nov.-Dec. Sess.) at 3049 (Charter Sec. 201). The law also provided that:
In the event that the office of mayor, or any one or more of the aldermen shall become vacant by death, resignation, removal or otherwise, said vacancy or vacancies may be filled by appointment and selected by the mayor and the aldermen, in the case of vacancies in the board of aldermen, and by the aldermen in the case of a vacancy in the office of mayor, and persons so selected shall be duly qualified to fill such vacancies for the unexpired terms provided it does not exceed (12) months. If an unexpired term exceeds twelve (12) months, the same shall be filled in the above manner until the next regular election when the same shall be filled by election of the qualified voters of said city.
1953 Ga. Laws (Nov.-Dec. Sess.) at 3051 (Charter Sec. 202).
Over the years, the City's charter has been amended on a number of occasions. In 1965, the aldermen positions on the council were designated as Posts 1 through 5, but the provisions for filling vacancies as outlined above were not changed. 1965 Ga. Laws 2287 (Charter Sec. 202). However, in 1980, the General Assembly did amend the vacancy provisions of the local law, removing the power of appointment to fill vacancies and instead mandating:
In case of a vacancy in the office of mayor or councilman from failure to elect, death, removal, or any cause whatsoever, the mayor and council have the power to call a special election ordered by the city council to take place not less than 30 nor more than 60 days after the call of said election, under the same rules and regulations that govern other elections in the city.
1980 Ga. Laws 3941, 3942 (Charter Sec. 203(b)). "All laws and parts of laws in conflict with this [1980] Act" were also repealed at the same time. 1980 Ga. Laws at 3949. The repealed language included the original provisions of Section 202 of the Charter which provided the authority for appointing to fill vacancies in the office of mayor or council member.2
In 1987, the General Assembly again amended the City's charter, affecting only the terms of office and election dates of the mayor and council members. 1987 Ga. Laws 4361. These 1987 provisions were subsequently repealed in 1997. 1997 Ga. Laws 4050, 4051.3 Neither the repealed 1987 legislation nor the 1997 legislation made any change in the 1980 requirement that vacancies in the governing body be filled by special election. Id.
Where there is a constitutional or statutory right under Georgia law to the holding of a special election, it is a legally enforceable right. See Duncan v. Poythress, 657 F.2d 691 (5th Cir. Unit B 1981), cert. dismissed 459 U.S. 1012 (1982). The legal right to a special election may not be defeated or ignored in favor of filling vacancies by appointment. Id. Given the aforementioned authorities, it appears that there would be such a statutory right to the holding of a special election to fill a vacancy in either the office of mayor or council member for the City of Willacoochee.
It should be noted, though, that the 1980 legislation provides that the special election to fill a vacancy in the office of mayor or a council member should be held "not less than 30 nor more than 60 days after the call of said election." 1980 Ga. Laws at 3942. Since that time, the General Assembly has enacted general law governing the dates on which such special elections may be held. O.C.G.A. § 21-2-540(c) (1) (A, B). This general law provides that special elections to fill vacancies in municipal offices may only be held on certain specified dates throughout the year, notwithstanding any other provisions in the law. Id. Because the requirements of general law control over any conflicting provisions of local law, the special election to fill vacancies for the City of Willacoochee may only be held on one of these statutorily permissible days. See Ga. Const., Art. III, Sec. VI, Para. IV(a) ("Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law . . ."); 1991 Op. Att'y Gen. 91-23 ("[T]he general legislation, O.C.G.A. 21-2-540 , would control as to the setting of such referendum dates and override any conflicting dates established by local legislation.")
Therefore, given these statutes, it is my unofficial opinion that vacancies in the office of mayor or a city council member must be filled by special election and not by appointment by the remaining members of the council. However, while a special election must be held to fill any vacancies, the 1980 provisions for the election date have been superseded by the general law provisions of O.C.G.A. § 21-2-540(c) and any special elections should be held only on one of the statutory authorized dates.
Footnotes
Footnotes
1 	 See Georgia Department of Community Affairs, Active Municipalities by County as of October 4, 2007, http://www.dca.state.ga.us/development/research/publications/Co_Ci_List.pdf (Last visited November 18, 2008).
2 	 As with other statutes changing an election practice or procedure in Georgia, such changes must be precleared under Section 5 of the Voting Rights Act of 1965, as amended. 42 U.S.C. § 1973c. If the 1980 change was not precleared, then it may not be enforceable and the preceding 1953 statutory provisions may still be in effect. The City should consult with its counsel to confirm the preclearance status of the 1980 provision.
3 	 "An Act amending an Act creating a new charter for the City of Willacoochee and changing the terms of office of the mayor and aldermen, approved March 19, 1987 (Ga. L. 1987, p. 4361), is repealed in its entirety."
2008 Ga. AG LEXIS 8::November 18, 2008
[Group:"2008 Ga. AG LEXIS 8"]LNI:4WT5-P540-003Y-Y3VT-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2008 Ga AG LEXIS 82008 Ga. AG LEXIS 8
Unofficial Opinion 2008-2
November 18, 2008
Opinion
Opinion by: 		Mark J. Cicero, Assistant Attorney General
This responds to your letter inquiring about a recent policy change implemented by the Department of Human Resources, Office of Child Support Services ("OCSS") regarding OCSS's refusal to honor certain change of address requests and deposit account requests made by custodial parents receiving child support enforcement services from OCSS. I am given to understand that OCSS is refusing to recognize change of address or account change requests submitted to it by custodial parents through a private child support collection agency ("PCA") based upon OCSS's interpretation of section 19-11-18 (f) of the Official Code of Georgia Annotated. You stated that the PCA contracts directly with custodial parents to collect child support amounts those parents are owed. You further observed that the PCA obtains a "limited power of attorney" from those custodial parents it contracts with to change the payment address or direct deposit information "to an address or account agreed to between [the PCA] and the parent." You opined that OCSS's recent policy change appears to be "contrary to Georgia law" and requested that I provide an opinion "as to whether Georgia law prohibits OCSS from recognizing a change of address provided by [a PCA] pursuant to a power of attorney executed by a custodial parent, provided [that] the custodial parent remains identified as the payee of the payments."
For the reasons stated below, I conclude that the interpretation of section 19-11-18(f) of the Official Code of Georgia reached by OCSS is a correct statement of the law and that it would violate the public policy of the State of Georgia for OCSS to disburse child support payments collected by it to a PCA, even if so requested by a custodial parent.
In order to address your questions, a brief overview of the structure of the interstate child support enforcement program under which OCSS operates is instructive. Established under Title IV-D of the Social Security Act, 42 U.S.C. §§ 651 -669, the joint federal-state Child Support Enforcement program is charged with locating noncustodial parents, establishing paternity, and obtaining and enforcing orders for support owed by noncustodial parents to their children. Part IV-D of the Social Security Act places responsibility for the program at both federal and state levels, giving the Federal Office of Child Support Enforcement primary administrative, regulatory, and technical assistance responsibilities and delegating to state IV-D agencies the daily operational aspects of the program. See 42 U.S.C. § 666, 45 C.F.R. § 301.1 . OCSS is Georgia's IV-D agency. See O.C.G.A. § 19-11-3(6) . All child support orders are deemed IV-D orders when "either party to the order submits a copy of the order for support and a signed application to the Department for IV-D services." See O.C.G.A. § 19-11-3(1) . Moreover, a custodial parent who either accepts public assistance from the state for the child or who applies to OCSS for child support enforcement services "shall be deemed to have made an assignment to the department of the right to any child support owed for the child" and OCSS "shall be subrogated to the right of the child or children" to recover any payments ordered for support of the child or children. See O.C.G.A. §§ 19-116, 19-11-8. In short, in carrying out its child support enforcement functions, OCSS is proceeding on behalf of the child or children, not the custodial parent. See Department of Human Resources v. Fleeman, 263 Ga. 756 (1994).
Regarding the various PCA entities operating in the field of child support, it is imperative to note that these are for-profit entities, and they do not provide collection services free of charge or at de minimis cost as does OCSS. Rather, such PCAs operate on a contingency fee basis and may impose additional charges. For example, one such PCA "collects past-due payments on behalf of custodial parents, for a fee of $ 475 and 34% of any money that the parent or his/her employer receives from the non-custodial parent." Commonwealth of Virginia v. Supportkids, Inc., 2008 U.S. Dist. LEXIS 33474 at *1-2 (E.D. Va. 2008). Thus, that particular PCA keeps for itself the first $ 475 of any child support monies collected by it, plus thirty-four percent of any amount collected thereafter.

Recently, some PCAs have come under attack for their trade practices, which allegedly include taking anywhere from thirty-four to fifty percent of any support collected even if a government agency collected the support and the PCA did nothing, drafting contracts that cannot be cancelled by the custodial parents, and taking fees from current support payments even if the PCA had contracted to collect arrears payments. See Andrea Simakis, Firm Takes Questionable Fees From Moms, The Plain Dealer, June 30, 2002, at A1; Andrea Simakis, Collections 'Queen' Quit Supportkids in Disgust, The Plain Dealer, July 1, 2002, at A5; Chris Taylor, Mother's Little Helpers, Smart Money, Aug. 2002, at 88. Indeed, the Governor and the Attorney General of the Commonwealth of Virginia are currently pursuing litigation against one PCA, alleging that it "unlawfully collects its fees from payments to children that may not be assigned to third parties under Virginia law and deceives employers into sending child support payments withheld from their employee's paychecks directly to" the PCA involved. Supportkids, Inc., supra at *1-2. Some other states have regulated PCA activities through statute. For example, the State of West Virginia mandates that child support collected by the state may not be sent to a PCA, otherwise limits the activities of PCAs, and even provides for fines and criminal sanctions against PCAs which violate the statute. See W. Va. Code Ann. § 48-1-307 . Conversely, the State of Oregon does permit direct distribution to a PCA, although the statute does impose fee caps and certain other restrictions. See Or. Rev. Stat. § 25.020 .
In some jurisdictions, child support arrearages, as opposed to current child support, belong solely to the individual who provided the support to the child for the time period in which current support was due, usually the custodial parent. Since the arrears debt in those jurisdictions does not belong solely to the child, the custodial parent is free to discharge, negotiate, or assign the debt to a PCA for collection. See, e.g., State v. Sucec, 924 P.2d 882, 885-86 (Utah 1996); In re Marriage of Paul, 978 P.2d 136, 13940 (Colo. Ct. App. 1998); In re Marriage of Searle, 1999 Wash. App. LEXIS 944 at *7-8 (Wash. Ct. App. 1999). Thus, it appears that in some jurisdictions a PCA is permitted to collect past-due child support but not current child support. However, the ability of a PCA to collect even child support arrears may be restrained where payment for collection services out of the child support is void as against public policy. As discussed below, Georgia is one of the jurisdictions where such an agreement may be void as against public policy.
"The interpretation of a statute by an administrative agency which has the duty of enforcing or administering it is to be given great weight and deference." Environmental Waste Reductions v. Legal Envtl. Assistance Fund., 216 Ga. App. 699, 702 (1995) (quoting Hosp. Auth. of Gwinnett County v. State Health Planning Agency, 211 Ga. App. 407, 408 (1993)).
Agencies provide a high level of expertise and an opportunity for specialization unavailable in the judicial or legislative branches. They are able to use these skills, along with the policy mandate and discretion entrusted to them by the legislature, to make rules and enforce them in fashioning solutions to very complex problems. Thus, their decisions are not to be taken lightly or minimized by the judiciary.
Dep't of Cmty. Health v. Gwinnett Hosp. Sys., 262 Ga. App. 879, 882 (2003).
Bearing these standards in mind, the statutory code section in question, section 19-11-18(f) of the Official Code of Georgia, provides:
Notwithstanding any other provision of this title to the contrary, any child support being held by the Child Support Enforcement Agency of the Department of Human Resources shall be paid to the custodial parent within 30 days from receipt of same by the enforcement agency.
"The use of plain and unequivocal language in a legislative enactment obviates any necessity for judicial construction, and indeed forbids an interpretation of the meaning of the words employed by the General Assembly." Sawnee Elec. Membership Corp. v. Ga. Pub. Serv. Comm'n, 273 Ga. 702, 705 (2001) (quoting County Bd. of Tax Assessors v. Catledge, 173 Ga. 656 (1) (1931)). The language of section 19-11-18 is plain and unequivocal. Thus, it appears that OCSS altered its child support distribution policy in order to more fully comply with the plain language of section 19-11-18(f). Moreover, any construction of section 19-11-18(f) allowing OCSS to knowingly distribute child support payments to a PCA would appear to be contrary to public policy.
"It is general contract law in Georgia that parties are free to contract about any subject matter, on any terms, unless prohibited by statute or public policy, and injury to the public interest clearly appears." Rivergate Corp. v. McIntosh, 205 Ga. App. 189, 192 (1992). However, child support occupies a special niche in Georgia law. In Law Office of Tony Center v. Baker, 185 Ga. App. 809 (1988), the Georgia Court of Appeals addressed a situation in which an attorney who represented a custodial parent in a divorce action resulting in a child support award to that parent subsequently attempted to assert an attorney's lien against child support monies paid to the clerk of the court by the child support obligor in order to secure payment of his legal fees. The Court of Appeals held that "sums representing child support are held in trust by intervening parties and the party holding such child support payments cannot consent, in law, to a portion being used for payment of attorney fees in their collection." Id. at 810-11. In its role as the recipient of child support funds, OCSS is similarly situated to the clerk of court involved in Baker; hence, by analogy OCSS cannot consent, in law, to any portion of those funds being used for payment to a PCA in return for its collection efforts.
Nor does it appear that under Georgia law a custodial parent can contract away a portion of those child support funds to a third party, including a PCA:
When alimony is awarded for the support of minor children, the mother acquires no interest in the funds, and when they are paid to her she is a mere trustee charged with the duty of seeing that they are applied solely for the benefit of the children. She can not consent to a reduction or remission of the alimony, and ordinarily her conduct can not relieve the father of paying the same as directed by the court.
Stewart v. Stewart, 217 Ga. 509, 510 (1961).
In Thomas v. Holt, 209 Ga. 133 (1952), the Georgia Supreme Court combined the "trust" nature of child support with a claim for attorney fees and found:
Where an award is made in favor of a wife for permanent alimony in a final decree, to be paid to her by the husband for the maintenance and support of their minor child who is in the wife's custody, upon receipt of each payment she should use the same solely for the benefit of the child. In the receipt and use of such money, she acts as a trustee or guardian of the minor child.... [T]he mother has no power or authority to make a contract with an attorney at law whereby she agrees to pay him one-half of whatever sums he collects from the father by virtue of the decree. Such an agreement, being contrary to the policy of the law, is void, and a court of equity will not aid the attorney in attempting to require the mother to account to him for payments she has received from the father...or as to any future payments.
Id. at 133-34. See also Dep't of Human Res. v. Prince, 198 Ga. App. 329, 331 (1991) (one parent cannot contract away the right of a child to be supported by the other parent, and such a provision is void).
Additionally, in Baker the Georgia Court of Appeals, citing authority collected from other states, observed that allowing an "attorney's lien to be asserted against child support would necessarily result in counsel for the custodian taking from the children involved monies the court has determined to be necessary to assure their adequate support." Baker, 185 Ga. App. at 811. The contract contemplated by a PCA would, similarly, necessarily result in funds determined to be required for the support of the children to be taken from said children.
Moreover, where a PCA's activities intersect child support enforcement activities undertaken by OCSS, because the right to collect support has already been statutorily assigned to OCSS by operation of law under sections 19-11-6 and 19-11-8, a contractual agreement whereby the custodial parent attempts to assign his or her right to child support to any entity other than OCSS would appear to be ineffectual. OCSS is already statutorily subrogated to this right, thus providing nothing for the custodial parent to assign by contract to a third party. Further, the type of contract entered into between a PCA and a custodial parent has been deemed to be a contingency fee arrangement as opposed to a true assignment of rights. See, e.g., Smith v. Child Support Enforcement, 180 Bankr. 648 (D. Utah 1995). Additionally, relying heavily upon the Baker decision, the Supreme Court of New York, Bronx County, found that despite the durable power of attorney given by the child support obligee to her attorney, public policy prohibits a parent from assigning child support monies to an attorney and also prohibits the attorney lien from attaching to such funds. See Shipman v. City of New York Support Collection Unit, 183 Misc. 2d 478, 487 (2000) ("Analogous to Baker, this court will not assist an attorney attempting to collect attorney's fees from an award of child support."). The Shipman court thus held that the New York child support agency had no legal duty to disburse any portion of the child support funds in its possession to the holder of the power of attorney. Id. at 488. Thus, to the extent a PCA obtains a power of attorney pursuant to such a contract, it would appear that OCSS is within its discretion in refusing to accept a change of address form or deposit account change request submitted to it by a PCA.
Having reviewed the federal policy guidance issued by the Federal Office of Child Support Services referred to in your letter as "OCSE Policy Interpretation Question 02-02," I note that while this federal guidance memorandum provides that nothing in federal law precludes states from sending child support payments to a PCA, the aforementioned federal guidance memorandum also noted that "[s]uch practices would be governed by State law" and would be permissible "unless state law provides otherwise." Having determined that section 19-11-18 does indeed provide otherwise, the aforementioned federal guidance is inapposite. Further, I note that there is nothing in the federal guidance that addresses electronic banking transfers. Because Georgia statutory law and binding precedent prohibit the type of collection agreement you asked about, I see no basis upon which to differentiate between payments that are physically mailed or those that are deposited electronically - in either case, the payments belong to the child, and it appears that those payments must be tendered to the custodial parent as the trustee of the child or children.

Based upon the foregoing, and particularly the holdings in Law Office of Tony Center v. Baker, 185 Ga. App. 809 (1988), and Thomas v. Holt, 209 Ga. 133 (1952), I believe that any contract between a child support obligee and a PCA purporting to turn over to the PCA a percentage of child support amounts is subject to attack as being contrary to public policy and would likely be so held.
Given the public policy of this State as expressed above, and according to OCSS the weight and deference it is entitled in interpreting its enabling legislation, it is my unofficial opinion that the policy adopted by OCSS prohibiting the disbursement of child support collections to third parties is lawful and correct, and that Georgia law prohibits the Office of Child Support Services from honoring a request from a custodial parent to disburse any portion of child support monies it receives to a private collection agency.
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You have requested my official opinion on whether Senate Bill 55, introduced and enacted into law in the 2008 session of the General Assembly and codified at O.C.G.A. § 3-6-4 and O.C.G.A. § 40-6-253(a)(2) , can be implemented so that the State of Georgia complies with the federal "open container" law provisions of 23 U.S.C. § 154 and 23 C.F.R. § 1270.4 . You have stated that a determination that the State of Georgia does not comply would cause the National Highway Transportation Safety Administration to transfer approximately $ 27,000,000 from the Georgia Department of Transportation to another agency within the government of the State of Georgia that operates eligible federal safety programs. For reasons that follow, it is my official opinion that the provisions in question are enforceable in a manner that will allow the State of Georgia to comply with the federal "open container" provisions.
23 U.S.C. § 154 (b) (2005) provides, in pertinent part, that
each State shall have in effect a law that prohibits the possession of any open alcoholic beverage container, or the consumption of any alcoholic beverage, in the passenger area of any motor vehicle (including possession or consumption by the driver of the vehicle) located on a public highway, or the right-of-way of a public highway, in the State.
23 C.F.R. § 1270.4(a) (2000) provides, in pertinent part:
To avoid the transfer of funds . . . a State must enact and enforce a law that prohibits the possession of any open alcoholic beverage container, and the consumption of any alcoholic beverage, in the passenger area of any motor vehicle (including possession or consumption by the driver of the vehicle) located on a public highway, or the right-of-way of a public highway, in the State.
23 C.F.R. § 1270.4(b) (2000) provides further that the State law must apply to:
(1) The possession of any open alcoholic beverage container and the consumption of any alcoholic beverage;
(2) The passenger area of any motor vehicle;
(3) All alcoholic beverages;
(4) All occupants of a motor vehicle; and
(5) All motor vehicles located [on] a public highway or the right-of-way of a public highway.
23 C.F.R. § 1270.4(c) (2000) requires that "[t]he law must provide for primary enforcement."
23 C.F.R. § 1270.4(d) provides as an exception to the passenger area prohibition that
[i]f a State has in effect a law that makes unlawful the possession of any open alcoholic beverage container and the consumption of any alco- holic beverage in the passenger area of any motor vehicle, but permits the possession of an open alcoholic beverage container in a locked glove compartment, or behind the last upright seat or in an area not normally occupied by the driver or a passenger in a motor vehicle that is not equipped with a trunk, the State shall be deemed to have in effect a law that applies to the passenger area of any vehicle, as provided in para- graph (b)(2) of this section.
O.C.G.A. § 40-6-253 complies with the federal provisions by first providing in subsection (a)(1) an expansive definition of "alcoholic beverage" which includes beer, wine, and distilled spirits. Subsection (a)(2) defines an "open alcoholic beverage container" as a "bottle, can, or other receptacle" that contains any amount of alcohol and is open or has an open seal; or the contents of which have been partially removed. Subsection (a)(3) defines "passenger area" as the area designed to seat the driver and passengers while a motor vehicle is in operation and any area that is readily accessible to the driver or a passenger while in his or her seating position; provided, however, that such term does not include any locked glove compartment or, in a passenger car not equipped with a trunk, any area behind the rearmost upright seat or not normally occupied by the driver or passengers.
O.C.G.A. § 40-6-253(b) , with exceptions that are not pertinent to this discussion, prohibits any person from consuming an alcoholic beverage or possessing an open alcoholic beverage container in the "passenger area of a motor vehicle which is on the roadway or shoulder of a public highway." O.C.G.A. § 40-6-253(c) provides for a fine not to exceed $ 200.00 for a violation of the Code section.
Senate Bill 55, enacted at 2008 Ga. Laws 834, amended O.C.G.A. § 40-6-253(a)(2) by inserting an exception to the definition of "open alcoholic beverage container" that "[a] bottle of wine that has been resealed pursuant to Code Section 3-6-4 shall not constitute an open alcoholic beverage container for purposes of this Code section."
O.C.G.A. § 3-6-4 , which is incorporated into O.C.G.A. § 40-6-253 by this reference, provides that
[a] partially consumed bottle of wine that is to be removed from the premises must be securely resealed by the licensee or its employees before removal from the premises. The partially consumed bottle of wine shall be placed in a bag or other container that is secured in such a manner that it is visibly apparent if the container has been subsequently opened or tampered with, and a dated receipt for the bottle of wine and meal shall be provided by the licensee and attached to the container. If transported in a motor vehicle, the container with the resealed bottle of wine shall be placed in a locked glove compartment, a locked trunk, or the area behind the last upright seat of a motor vehicle that is not equipped with a trunk.
(Emphasis added.) Even though O.C.G.A. § 40-6-253 now provides that a "resealed" bottle of wine is not an "open alcoholic beverage container," federal law recognizes no such exception. 23 U.S.C. § 154 (a)(3). However, O.C.G.A. § 3-6-4 requires not only that the bottle of wine be "resealed" but that it be transported in a manner consistent with federal and state law, i.e., "in a locked glove compartment, a locked trunk, or the area behind the last upright seat of a motor vehicle that is not equipped with a trunk." (Emphasis added.) Accordingly, it is reasonable to conclude that the General Assembly intended for the resealed bottle of wine to be transported only as provided in O.C.G.A. § 3-6-4 ; otherwise, there would have been no reason to include that language in the amended statute. The legislative purpose behind O.C.G.A. § 40-6-253 is to prohibit consumption of alcohol and possession of open alcoholic beverage containers in the passenger compartment of a vehicle in order to protect public safety and comply with federal law. Nothing in the language permitting transporting resealed wine bottles evidences an intent to depart from this purpose.
The holding in Billbrey v. State, 254 Ga. 629, 632 (1985), supports construing O.C.G.A. § 40-6-253 in conjunction with O.C.G.A. § 3-6-4 so as to provide for enforceability of O.C.G.A. § 3-6-4 . In Billbrey, the defendant, who was charged with vehicular homicide, challenged a charge of unintentionally causing the death of another while driving too fast for conditions on the grounds that the applicable statute, O.C.G.A. § 40-6-180 1, was vague and violated constitutional provisions. The Georgia Supreme Court held that O.C.G.A. § 40-6-180 furnished sufficient criteria when read in conjunction with O.C.G.A. § 40-6-181 2 to have made it reasonably clear and "so definitely and certainly define[d] the [criminal] offense that a person of reasonable understanding can know at the time of the commission of the act that the law is being violated." Id. at 631. The Court further noted that "although our statutory scheme is not as specific as some, we hold that when read as a whole it gives sufficient warning of what conduct is unlawful and meets due process requirement." Id. at 632; see also Neiswonger v. Janics, 196 Ga. App. 607, 609 (1990) (finding that the jury was authorized to find that appellant violated O.C.G.A. § 40-6-42(1) , which addresses passing by vehicle, when its provision was considered in conjunction with O.C.G.A. § 40-6-312(a) , which provides that no motor vehicle shall be driven in such a manner as to deprive any motorcycle of the full use of a lane.)

There is an argument that this construction of O.C.G.A. § 3-6-4 in conjunction with O.C.G.A. § 40-6-253 does not adhere to the strict construction required of criminal statutes. See McGonagil v. Treadwell, 216 Ga. App. 850, 853 (1995). However, the incorporation of one Code section into another by reference does not interfere with the strict construction of a statute.
Further, Georgia case law mandates that when construing statutes it must be presumed that the General Assembly enacts laws with full knowledge of the existing condition of the system of laws of which the statute being construed is a part. See State v. Velazquez, 283 Ga. 206, 207 (2008). Accordingly, all laws affecting the transporting of "open alcoholic beverage containers" should be considered in construing O.C.G.A. § 3-6-4 and the resulting construction must be determined in a manner that upholds its effect, harmonizing it with the existing law, i.e., O.C.G.A. § 40-6-253 . Accordingly, O.C.G.A. § 3-6-4 can and should be read in a manner that upholds the intent of both O.C.G.A. § 40-6-253 and O.C.G.A. § 3-6-4 .
Therefore, it is my official opinion that the enforcement provisions of O.C.G.A. § 40-6-253 remain in effect, including for bottles of wine resealed pursuant to O.C.G.A. § 3-6-4 , and that the 2008 changes in Georgia law were not intended to and did not authorize carrying open alcoholic beverage containers in the passenger area of vehicles.
Footnotes
Footnotes
1 	 O.C.G.A. § 40-6-180 provides that "[n]o person shall drive a vehicle at a speed greater than is reasonable and prudent under the conditions and having regard for the actual and potential hazards then existing. Consistently with the foregoing, every person shall drive at a reasonable and prudent speed when approaching and crossing an intersection or railroad grade crossing, when approaching and going around a curve, when approaching and traversing a hill crest, when traveling upon any narrow or winding roadway, and when special hazards exist with respect to pedestrians or other traffic or by reason of weather or highway conditions."
2 	 O.C.G.A. § 40-6-181(a) provides that "[t]he limits specified in this Code section or established as authorized in this article shall be the maximum lawful vehicle speeds, except when a special hazard exists that requires a lower speed for compliance with Code Section 40-6-180 ."
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You have requested, in your letter of July 14, 2008, my opinion whether certain violations of O.C.G.A. § 40-5-20 and O.C.G.A. § 40-5-121 should be designated as offenses for which persons charged with violations are to be fingerprinted.
As you have noted, Senate Bill 350, passed by the 2008 session of the Georgia General Assembly, greatly increased certain penalty provisions under these code sections, creating felony violations for the fourth offense of certain violations of both code sections. O.C.G.A. § 40-5-20 (Supp. 2008) now provides as follows:
(a) No person, except those expressly exempted in this chapter, shall drive any motor vehicle upon a highway in this state unless such person has a valid driver's license under this chapter for the type or class of vehicle being driven. Any person who is a resident of this state for 30 days shall obtain a Georgia driver's license before operating a motor vehicle in this state. Any violation of this subsection, except the violation of driving with an expired license, or a violation of Code Section 40-5-29 if such person produces in court a license issued to such person and valid at the time of such person's arrest, shall be punished as provided in Code Section 40-5-121 . Any court having jurisdiction over traffic offenses in this state shall report to the department the name and other identifying information of any individual convicted of driving without a license.
O.C.G.A. § 40-5-20(a) (Supp. 2008) (emphasis indicates 2008 amending language).
Code section 40-5-121 , which before the 2008 amendments provided enhanced penalties for "driv[ing] a motor vehicle on any public highway of this state at a time when his privilege to do so is suspended, disqualified, or revoked . . . ," has been amended to include the offense of driving "without being licensed as required by subsection (a) of Code Section 40-5-20 . . . ." O.C.G.A. § 40-5-121(a) (Supp. 2008). The 2008 amendments also add a fingerprint requirement, to be "taken upon conviction,"1 and provide that "[f]or the fourth or subsequent conviction within five years . . . such person shall be guilty of a felony . . . ." Id.

What was previously treated in the statute as a misdemeanor traffic offense - driving without a valid license - now has been amended by the General Assembly to provide for an enhanced penalty, including felony status for a fourth or subsequent offense, for violations unless the driver's license is simply expired or the driver is licensed but does not have the license in his immediate possession. Thus, if the operator of a vehicle is unlicensed, i.e., is not a person with an expired license or a licensed driver who simply does not have the license in his or her possession, the enhanced penalties apply. Such unlicensed persons charged with this offense rather than the excepted offenses should be fingerprinted. As you point out in your request letter, without designating these offenses as fingerprintable a fourth or subsequent conviction would never appear on an offender's criminal history record, making it a practical impossibility for an offender ever to be charged with a felony. This does not change my previous designations in regard to persons charged with driving on expired licenses and persons who are licensed but simply do not have driver's licenses on their persons.
Persons violating O.C.G.A. § 40-5-121 for driving while suspended, disqualified, or revoked should also be fingerprinted. Again, the felony status required for fourth and subsequent convictions by the General Assembly mandates this result for any person driving with a revoked or suspended license. It is also clear from the legislation that the intent of the General Assembly is for fingerprints to be taken for violations of both of these offenses. Inasmuch as such fingerprinting currently occurs under Georgia law, regulation, and practice at the time of arrest rather than after conviction, this should render the language calling for taking fingerprints "after conviction" superfluous since the intent of the General Assembly to capture these designated offenses in order to treat repeat offenders more harshly will be carried out.
I trust that the designations of these offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
Footnotes
Footnotes
1 	 The uniform practice throughout the State is for fingerprinting to occur at the time of arrest, not following conviction. Georgia law already requires that the Georgia Crime Information Center "[o]btain and file fingerprints . . . on persons who . . . [h]ave been or are hereafter arrested or taken into custody in this state" for certain offenses, including felonies and offenses designated by the Attorney General. O.C.G.A. § 35-3-33(a) . However, as discussed further in this opinion, fingerprinting at the time of arrest according to common law enforcement practice should suffice to comply with the General Assembly's directive that fingerprinting occur in order to track offenses and offenders.
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This responds to your request for an official opinion regarding the application of the requirement for withholding and remittance to the Peace Officers' Annuity and Benefit Fund in cases involving violations of the provisions of O.C.G.A. § 40-8-76.1 . O.C.G.A. § 40-8-76.1 generally provides for the imposition of a fine of $ 15.00 for the failure to wear a seat safety belt in a motor vehicle. O.C.G.A. § 40-8-76.1(e) specifically provides in relevant part that:
(e)(1) Except as otherwise provided in paragraphs (2) and (3) of this subsection, a person failing to comply with the requirements of subsection (b) of this Code section shall not be guilty of any criminal act and shall not be guilty of violating any ordinance. A violation of this Code section shall not be a moving traffic violation for purposes of Code Section 40-5-57 .
(2) A person failing to comply with the requirements of subsection (b) of this Code section shall be guilty of the offense of failure to wear a seat safety belt and, upon conviction thereof, may be fined not more than $ 15.00; but, the provisions of Chapter 11 of Title 17 and any other provision of law to the contrary notwithstanding, the costs of such prosecution shall not be taxed nor shall any additional penalty, fee, or surcharge to a fine for such offense be assessed against a person for conviction thereof. The court imposing such fine shall forward a record of the disposition of the case of failure to wear a seat safety belt to the Department of Motor Vehicle Safety.
O.C.G.A. § 40-8-76.1(e) (emphasis added).
Clearly, O.C.G.A. § 40-8-76.1(e)(2) specifically prohibits the imposition of any additional penalty, fee, or surcharge to the $ 15.00 fine for the failure to wear a seat safety belt. See 2005 Op. Att'y Gen. 05-4 n. 2. 1 However, the issue that you have raised is whether amounts that would otherwise be withheld and paid over to the Peace Officers' Annuity and Benefit Fund in accordance with O.C.G.A. § 47-17-60 should be withheld from fines imposed under O.C.G.A. § 40-8-76.1 . O.C.G.A. § 47-17-60(a) provides relevantly that:

(a) A portion of each fine collected and each bond forfeited and collected in any criminal or quasi-criminal case for violation of state statutes, county ordinances, or municipal ordinances, which case is before any court or tribunal in this state, shall be paid to the secretary-treasurer according to the following schedule:
(1) Three dollars for any fine or bond forfeiture of more than $ 4.00, but not more than $ 25.00;
(2) Four dollars for any fine or bond forfeiture of more than $ 25.00, but not more than $ 50.00;
(3) Five dollars for any fine or bond forfeiture of more than $ 50.00, but not more than $ 100.00;
(4) Five percent of any fine or bond forfeiture of more than $ 100.00.
(Emphasis added). The amount that is paid to the Peace Officers' Annuity and Benefit Fund is " [a] portion of each fine collected and each bond forfeited and collected . . . ." Id.2 Thus, the amount paid to the Peace Officers' Annuity and Benefit Fund is actually withheld from the fine or bond and not added to the fine or bond. O.C.G.A. § 40-8-76.1(e)(2) expressly prohibits "any additional penalty, fee, or surcharge" but does not prohibit withholding amounts from the fine imposed.
A prior opinion of this office has recognized that "contributions to the Peace Officers' Annuity and Benefit Fund are to be made in all criminal and quasi-criminal cases when a fine is collected or a bond is forfeited in a prescribed amount." 1972 Op. Att'y Gen. 72-29. Even if not a criminal violation, the willful failure to do an act required by statute or ordinance ordinarily involves conduct of a quasi-criminal nature. Muller v. English, 221 Ga. App. 672, 676 (1996). The violation of a local ordinance is a quasi-criminal matter. DeKalb County v. Gerard, 207 Ga. App. 43, 43 (1993). The language providing that violators "shall not be guilty of any criminal act and shall not be guilty of violating any ordinance" in O.C.G.A. § 40-8-76.1(e)(1) expressly precludes a finding that the violation is of a criminal nature. It also appears to preclude a finding that the violation is of a quasi-criminal nature since a violator "shall not be guilty of violating any ordinance." Thus, O.C.G.A. § 40-8-76.1(e)(1) precludes the collection of the amounts for the Peace Officers' Annuity and Benefit Fund since those amounts are triggered by "fine[s] collected and . . . bond[s] forfeited and collected in any criminal or quasi-criminal case for violation of state statutes, county ordinances, or municipal ordinances . . . ." O.C.G.A. § 47-17-60(a) (emphasis added). As there is no criminal or quasi-criminal violation in cases involving O.C.G.A. § 40-8-76.1(e) , the required prerequisite to withholding funds for the Peace Officers' Annuity and Benefit Fund of a "violation of state statutes, county ordinances, or municipal ordinances" is not satisfied.3
Based on the foregoing, it is my official opinion that the amount required to be withheld and paid over to the Peace Officers' Annuity and Benefit Fund in criminal or quasi-criminal cases for violation of state statutes, county ordinances, or municipal ordinances is not required to be withheld and paid over in cases involving the failure to wear a seat safety belt in a motor vehicle under O.C.G.A. § 40-8-76.1(e) .
Footnotes
Footnotes
1 	 With regard to the additional penalties under O.C.G.A. § 15-21-73 , the same conclusion applies to the $ 50.00 fine imposed under O.C.G.A. § 40-8-76(b)(2) for the failure to provide for the proper restraint of children under six years of age. O.C.G.A. § 40-8-76(b)(2) provides relevantly that "[n]o court shall impose any additional fees or surcharges to a fine for . . . a violation [of O.C.G.A. § 40-8-76 ]." However, because O.C.G.A. § 40-8-76 does not include language indicating that a person violating its provisions "shall not be guilty of any criminal act and shall not be guilty of violating any ordinance" as is found in O.C.G.A. § 40-8-76.1(e) , the amounts required to be withheld for the Peace Officers' Annuity and Benefit Fund under O.C.G.A. § 47-17-60(a) are required to be withheld in cases involving violations of O.C.G.A. § 40-8-76 .
2 	 The withholding requirement for the Peace Officers' Annuity & Benefit Fund has been broadly construed to include all cases in which "costs are collected, whether as part of a fine, bond, or as a result of a settlement and nolle prosequi." 1963-65 Op. Att'y Gen. p. 609.
3 	 In a somewhat similar manner, where no fine is imposed, the additional penalties under O.C.G.A. § 15-21-73 do not apply. Rawls v. State, 210 Ga. App. 408, 409 (1993); 2005 Op. Att'y Gen. U05-4.
2008 Ga. AG LEXIS 4::May 22, 2008
[Group:"2008 Ga. AG LEXIS 4"]LNI:4WT5-P510-003Y-Y3VG-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2008 Ga AG LEXIS 42008 Ga. AG LEXIS 4
Official Opinion 2008-3
May 22, 2008
Opinion
Opinion by: 		LARRY E. POPE, JR., Assistant Attorney General
You have asked whether a member of the Teachers Retirement System ("TRS") may establish service credit within the System through his or her service in the U.S. military reserves, even though that same service time has also been used to establish service credit for a military retirement. Notwithstanding certain provisions of state law, the answer to your question is yes and under certain circumstances a member may be able to use the same U.S. military service time to establish credit under both the state and federal retirement systems.
You have described the facts underlying your request as the following: A member of TRS is currently receiving a military pension based on twenty years' service with the United States Army Reserve. The member would like to establish two years of active duty military service with TRS, which were also used in calculating the member's military pension. Your question regarding the appropriateness of providing such service credits arises because of conflicting provisions under state and federal law as to how this service time may be credited.
Initially, you have asked "whether . . . a TRS member can establish service credit for active duty military service rendered while serving as a Reservist when that same service underlies his or her military pension."
The applicable state and federal statutes are O.C.G.A. § 47-3-83(c) and § 12736 of the Retired Pay for Nonregular Service Chapter,1 Chapter 1223, of Title 10 of the United States Code.

In pertinent part, O.C.G.A. § 47-3-83(c) states:
No active military service in the armed forces of the United States shall be deemed as creditable under the retirement system if such service has [been] or will be used in the determination of any member's eligibility for retirement benefits or allowances from any other state or federal retirement program, excluding social security and the United States civil service system.
O.C.G.A. § 47-3-83(c) . At the same time, 10 U.S.C. § 12736 states:
No period of service included wholly or partly in determining a person's right to, or the amount of, retired pay under this chapter may be excluded in determining his eligibility for any annuity, pension, or old-age benefit, under any other law, on account of civilian employment by the United States or otherwise, or in determining the amount payable under that law, if that service is otherwise properly credited under it.
Therefore, it appears that these two statutes are in conflict as to whether a reservist's military duty may be used to establish credit for both a state and federal retirement.
While there is no case law that specifically addresses this conflict under Georgia law, the United States Court of Appeals for the Ninth Circuit has addressed a situation similar to that which you raise in relation to a California retirement statute. In Cantwell v. County of San Mateo, 631 F.2d 631 (9th Cir. 1980), the Ninth Circuit held that a county employee was entitled to receive credit in the county retirement system for his prior active service despite a California statute which provided that credit for prior public service was to be allowed only if the employee was not entitled to receive a pension from the public agency for which he previously worked. Id. at 635-37. As in your member's case, Cantwell had both active duty and reserve service and was entitled to a federal pension under 10 U.S.C. § 12736 (formerly 10 U.S.C. § 1336). Id. at 633-34.
The Ninth Circuit held that the federal legislation prevailed over the conflicting state legislation based on the Supremacy Clause of the United States Constitution, and noted that a contrary ruling would frustrate the congressional policy of encouraging and rewarding military service. Id. at 635-36. The Ninth Circuit also addressed the issue of whether 10 U.S.C. § 12736 constituted an infringement of the state's rights under the Tenth Amendment, and the court concluded that congressional authority under its war power is sufficient to sustain § 12736 against a Tenth Amendment challenge. Id. at 636-37.
The specific facts you have presented here, when viewed in light of the Ninth Circuit's reasoning in Cantwell, lead me to conclude that this analysis would also be applicable in resolving the conflict between O.C.G.A. § 47-3-83(c) and the provisions of § 12736 outlined above. As such, it is my opinion that your member should be permitted to purchase credit for his active duty service. See Cantwell, 631 F.2d at 635-37; see also Almeida v. Ret. Bd. of the R.I. Employees. Ret. Sys., 116 F. Supp. 2d 269 (D.R.I. 2000); Dailey v. Pub. Sch. Ret. Sys., 707 F. Supp. 1087 (E.D. Mo. 1989); Arrington v. Florida, 1985 U.S. Dist. LEXIS 14131 (N.D. Fla. 1985).
Anticipating the possibility of this conclusion, you have also asked:
In the event that such reserve service can be creditable service under TRS, is the same true for all active duty military service, or only service rendered while serving in a reserve component?
Only members who performed active duty military service while serving in a reserve component may receive credit for their active duty military service. As noted above, § 12736 is in Chapter 1223, entitled "Retired Pay for Nonregular Service,"2 of Title 10 of the United States Code, and § 12736 limits its applicability to this Chapter. 10 U.S.C. § 12736. Accordingly, the provisions of § 12736 are limited to individuals who are receiving military pensions due to their active duty service performed while serving in a reserve component[D1]. There appear to be no other provisions requiring members to be given credit for such service under both state and federal retirement systems.

Therefore, it is my official opinion that members of TRS who performed active duty military service while serving in a reserve component may establish service credit within the System, and they may do so even though that service time has also been used to establish service credit for a military retirement. [D2]
Footnotes
Footnotes
1 	 It is apparent that this Chapter incorporates service in reserve components and the National Guard. See 10 U.S.C. §§ 12731, 12732. Section 12732, which outlines the method for computing an individual's years of service for determining eligibility for retirement pay under § 12731, states that individuals "in a reserve component of an armed force" may receive 15 points a year towards retirement. 10 U.S.C. § 12732 (a)(2)(C)(i). Further, "service in the National Guard shall be treated as if it were service in a reserve component" if two requirements are satisfied. 10 U.S.C. § 12732 (a)(2); see also Brookins v. United States, 75 Fed. Cl. 133, 135 n.1 (2007) (noting that "chapter 1223 is titled, ?Retired Pay for Non-Regular Service,' which provides for the retirement of reservists . . . .") (citing 10 U.S.C. §§ 12731, 12732).
2 	 "Nonregular service" means reserve service. See Sims v. Sims, 358 So. 2d 919, 926 (La. 1978) ("nonregular service, which we understand to be for reserve rather than regular military service"); see also 10 U.S.C. § 10101 (naming U.S. Army Reserve as a reserve component).
2008 Ga. AG LEXIS 2::April 22, 2008
[Group:"2008 Ga. AG LEXIS 2"]LNI:4WT5-P510-003Y-Y3VC-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2008 Ga AG LEXIS 22008 Ga. AG LEXIS 2
Official Opinion 2008-2
April 22, 2008
Opinion
Opinion by: 		KEILANI KIMES-PARKER, Assistant Attorney General
You have asked if the Department of Revenue (hereinafter the "Department") may provide State agencies with access to information contained in the Georgia Registration and Title Information System (hereinafter "GRATIS"). You have advised that GRATIS is a system that enables participating Georgia counties to provide the State with automated up-to-date motor vehicle registration and title processing information for its central database. The Department has received several inquiries regarding the propriety of providing access to GRATIS information to state agencies for the following reasons:
1. State agency seeking the information for its internal use only in performance of its duties; or
2. State agency seeking to assist a non-governmental third party who is developing a computer system for use by the general public that interacts with the agency and assists it with its duties; or
3. State agency seeking to assist a non-governmental third party who is developing a computer system for use by the general public that does not interact with the agency per se, but furthers a related agency issue; or
4. State agency interacting with a non-governmental third party to develop and operate a computer system on behalf of the agency in the furtherance of its duties.
Pursuant to Georgia law, motor vehicle registration records and certificates of title are exempt from disclosure under Georgia's Open Records Act4WT5P510003YY3VC0000000:ob:fnr11 unless disclosure is required under the Driver's Privacy Protection Act of 1994, 18 U.S.C. §§ 2721 -2725 (hereinafter the "DPPA")2, or by certain statutorily designated users. O.C.G.A. § 40-2-130(c) ; O.C.G.A. § 40-3-23(d) ; O.C.G.A. § 33-34-9 .
The DPPA provides that
[a] State department of motor vehicles, and any officer, employee, or contractor thereof, shall not knowingly disclose or otherwise make available to any person or entity:
(1) personal information, as defined in 18 U.S.C. 2725 (3), about any individual obtained by the department in connection with a motor vehicle record, except as provided in subsection (b) . . .; or (2) highly restricted personal information, as defined in 18 U.S.C. 2725 (4), about any individual obtained by the department in connection with a motor vehicle record, without the express consent of the person to whom such information applies, except uses permitted in subsections (b)(1), (b) (4), (b)(6), and (b)(9) . . . .
18 U.S.C. § 2721 (a).3

Subsection (b) of 18 U.S.C. § 2721 requires a State department of motor vehicles (hereinafter "DMV") to disclose personal information for use in connection with matters of motor vehicle or driver safety and theft, motor vehicle emissions, motor vehicle product alterations, recalls, or advisories, performance monitoring of motor vehicles and dealers by motor vehicle manufacturers, and removal of non-owner records from the original owner records of motor vehicle manufacturers to carry out the purposes of titles I and IV of the Anti Car Theft Act of 1992, the Automobile Information Disclosure Act, the Clean Air Act, and chapters 301, 305, and 321-331 of title 49 . . . .
18 U.S.C. § 2721 (a).4 Furthermore, subsection (b) permits a DMV to disclose personal information [5] for certain other purposes.5

Pursuant to O.C.G.A. § 40-2-130 , O.C.G.A. § 40-3-23 , and O.C.G.A. § 33-34-9 , the Department is authorized to disclose motor vehicle information only to the statutorily designated users.
Specifically, O.C.G.A. § 40-2-130 provides that motor vehicle registration records may be disclosed for use as provided in the DPPA and by the following:
1. Any licensed dealer of new or used motor vehicles;
2. Any tax collector, tax receiver, or tax commissioner;
3. The director of the Environmental Protection Division of the Department of Natural Resources or his or her designee; and
4. Any private person who has met the requirements of Code Section 40-2-25 , provided that the information shall be used for the sole purpose of effectuating the registration or renewal of motor vehicles by electronic or similar means . . . .
O.C.G.A. § 40-2-130(c) . Likewise, O.C.G.A. § 40-3-23 provides that certificate of title records may be disclosed for use as provided in the DPPA and by the following:
1. Any licensed dealer of new or used motor vehicles; and
2. Any tax collector, tax receiver, or tax commissioner.
O.C.G.A. § 40-3-23(d) . Furthermore, O.C.G.A. § 33-34-9 provides that "an insurer may be granted access via electronic means to individual motor vehicle records . . . ."
Two basic tenets of statutory construction are that the General Assembly is presumed to enact legislation with full knowledge of the existing conditions of the law and that statutes are to be construed in connection and in harmony with existing law. 1997 Op. Att'y Gen. 97-18 (citing Poteat v. Butler, 231 Ga. 187, 188 (1973)). Applying these rules of statutory construction to O.C.G.A. § 40-2-130 , O.C.G.A. § 40-3-23 , and O.C.G.A. § 33-34-9 , it appears that the General Assembly intended to restrict the disclosure of personal information from motor vehicle records only to the users designated in the statutes.
Based on the foregoing, it is my official opinion that the Department of Revenue is authorized to provide access to the information contained in the Georgia Registration and Title Information System only for the purposes mandated by the Driver's Privacy Protection Act of 1994, or to those state agencies designated in O.C.G.A. § 40-2-130(c) , O.C.G.A. § 40-3-23(d) , and O.C.G.A. § 33-34-9 .
Footnotes
Footnotes
1 	 The Georgia Open Records Act states in pertinent part that "[a]ll public records of an agency ... except those which by order of a court of this state or by law are prohibited or specifically exempted from being open to inspection by the general public, shall be open for a personal inspection by any citizen of this state at a reasonable time and place; and those in charge of such records shall not refuse this privilege to any citizen." O.C.G.A. § 50-18-70(b) .
2 	 Congress enacted the DPPA in order to protect individuals against public sector use of driver's license data and the negative consequences arising from the widespread market availability of such data. Driver's Privacy Protection Act: Hearings on H.R. 3365 Before the Subcomm. on Civil and Const. Rights 103d Cong. (1994) (statement of Congressman James P. Moran), available in Fed. Doc. Clearing House, Feb. 4, 1994. 52 Stan. L. Rev. 1125, 1145. Accordingly, the DPPA regulates the disclosure of personal information contained in the records of state motor vehicle departments. See Reno v. Condon, 528 U.S. 141, 143 (2000). In regulating such information, the DPPA preempts contrary state law. See Oklahoma ex rel. Okla. Dep't of Pub. Safety v. United States, 161 F.3d 1266, 1272 (10th Cir. 1998); see also Reno, 528 U.S. at 143.
3 	 18 U.S.C. § 2725 (3) and (4) define "personal information" as information that identifies an individual, including an individual's photograph, social security number, driver identification number, name, address (but not the 5-digit zip code), telephone number, and medical or disability information, but does not include information on vehicular accidents, driving violations, and driver's status, and "highly restricted personal information" as an individual's photograph or image, social security number, medical or disability information, respectively.
4 	 Reno, 528 U.S. at 143; see also 18 U.S.C. § 2721 (b).
5 	 Reno, 528 U.S. at 143; see also 18 U.S.C. § 2721 (b)(1) through (14).
2008 Ga. AG LEXIS 3::February 26, 2008
[Group:"2008 Ga. AG LEXIS 3"]LNI:4WT5-P510-003Y-Y3VD-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2008 Ga AG LEXIS 32008 Ga. AG LEXIS 3
Official Opinion 2008-1
February 26, 2008
Opinion
Opinion by: 		DESTINY C. SMITH, Assistant Attorney General
You have requested my opinion on whether any of the following misdemeanor offenses enacted during the 2007 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted. Additionally, you have identified one statute that has not been previously addressed.
Those offenses include: O.C.G.A. § 15-11-9.1(h)(2) (definitions; role and responsibilities of Court Appointed Special Advocate); O.C.G.A. § 40-2-39.1(g) (restrictions on sale or advertising of used motor vehicles displayed or parked); O.C.G.A. § 42-5-65(d) (victim photographs prohibited); O.C.G.A. § 45-17-20(b) (notaries public); O.C.G.A. § 45-17-20(a) (notaries public); and O.C.G.A. § 48-4-23(b) (restrictions on county tax commissioners and their employees regarding purchasing properties).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 15-11-9.1(h)(2) . That Code section provides that it shall be a misdemeanor for any Court Appointed Special Advocate to disclose confidential information obtained during the course of his or her appointment. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 40-2-39.1(g) . That Code section places restrictions upon the number of used motor vehicles that can be displayed or parked upon a property. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 42-5-65(d) . That Code section provides that an inmate who is serving a sentence for a violation relating to crimes against the person shall be prohibited from possessing a photograph or other depiction of the victim of the offense for which the inmate is currently incarcerated where this photograph was part of the investigation or prosecution that led to the inmate's conviction. Inmates incarcerated for sexual offenses are prohibited from possessing any photographs or depictions of victims. This office has previously opined as to other offenses by inmates that since O.C.G.A. § 35-3-33(1)(c) requires that persons confined in any prison, penitentiary, or other penal institution are to be fingerprinted, it is unnecessary to designate such offenses as ones which require fingerprinting because offenders would have already been subject to fingerprinting upon confinement in the prison. See 1999 Op. Att'y Gen. 99-17; 1987 Op. Att'y Gen. 87-21. Accordingly, I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 45-17-20(b) . That Code section provides graduated penalties for persons who perform notarial services without complying with the provisions of the article. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 45-17-20(b) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 45-17-20(a) . That Code section provides that it shall be a misdemeanor to execute a notarial certificate containing a statement known by the notary to be false and to perform any action with an intent to deceive or defraud. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 45-17-20(a) as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 48-4-23(b) . That Code section provides that it shall be a misdemeanor for a tax commissioner or any person employed by the office of the tax commissioner working on behalf of the tax commissioner to acquire an interest in real property sold at public auction by the county for which such commissioner or employee serves for delinquent taxes. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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You have asked whether O.C.G.A. § 15-9-4 , which applies to counties with a population of more than 96,000 persons and where jury trials may be held in the probate court, requires that an individual serving as a probate judge must be a member of the State Bar of Georgia. The answer to your question is yes. It is my opinion that a probate judge serving in such a county must have been both admitted to the practice of law and be a member of the Georgia Bar for seven years prior to his or her election.
The Georgia Constitution provides that there shall be a judge of the probate court in each of the State's 159 counties. Ga. Const. Art. IX, Sec. I, Para. III (a). As a county constitutional officer, a probate judge is elected by the qualified voters of the county and serves a four year term. Id. The probate judge, as with other county constitutional officers, "shall have such qualifications, powers, and duties as provided by general law." Id.; see also Ga. Const. Art. VI, Sec. VII, Para. II (c) ("Probate and magistrate judges shall have such qualifications as provided by law.") Additionally, as an officer and judge within the judicial branch, a probate judge must be a resident of the county from which he or she is elected and the General Assembly is specifically authorized to provide for additional qualifications such as minimum residency requirements. Ga. Const. Art. VI, Sec. I, Paras. I, II; Art. VI, Sec.VII, Para. II (d), (e).
In exercising its constitutional authority, the General Assembly has enacted a number of statutes addressed to the qualifications necessary to hold the office of probate judge. Basic eligibility requirements provide that no person shall be eligible to offer for election to or hold the office of judge of the probate court unless the person:
(A) Is a citizen of the United States;
(B) Is a resident of the county in which the person seeks the office of judge of the probate court for at least two years prior to qualifying for election to the office and remains a resident of such county during the term of office;1
(C) Is a registered voter;
(D) Has attained the age of 25 years prior to the date of qualifying for election to the office, but this subparagraph shall not apply to any person who was holding the office of judge of the probate court on July 1, 1981;
(E) Has obtained a high school diploma or its recognized equivalent; and
(F) Has not been convicted of a felony offense or any offense involving moral turpitude contrary to the laws of this state, any other state, or the United States.
O.C.G.A. § 15-9-2(a)(1) . Probate judges must also complete a training and certification program within one year of taking office and continue any mandated training throughout their terms of office. O.C.G.A. § 15-9-1.1 . The failure to meet and maintain the necessary training and certification requirements may result in a probate judge being removed from office. O.C.G.A. § 15-9-1.1(d) . A probate judge may also not serve as an executor, administrator, guardian, or other agent of a fiduciary nature in his or her own court and is restricted on the type of law and cases that he or she may handle where the underlying matters relate to cases that have been or may be within the probate judge's own court's jurisdiction. O.C.G.A. §§ 15-9-2(b) ; 15-9-3.
In addition to these requirements and restrictions, the General Assembly has also provided for additional qualifications for probate judges serving in counties with (1) a population of more 96,000 persons under the 1990 or any future decennial U.S. Census and (2) where the probate court is authorized by law to provide for jury trials. O.C.G.A. §§ 15-9-4 , 15-9-120 through 15-9-127 . In those circumstances, the probate judge must have attained the age of 30 at the time of election and have "been admitted to practice law for seven years preceding election." O.C.G.A. § 15-9-4(b) .2 Probate judges elected under these provisions are also prohibited from engaging in the private practice of the law. O.C.G.A. § 15-9-4(a) .

Your question is what is meant by the statutory requirement that a probate judge in such counties shall have "been admitted to practice law for seven years preceding election." You have asked whether this means that the individual must be and have been for seven years a member of the State Bar of Georgia or whether membership in another state's Bar would be sufficient to satisfy this "practice requirement." The Supreme Court of Georgia has on at least three separate occasions addressed similar language establishing a "practice requirement" for judicial branch officers, and has interpreted this type of language to mean a continuing membership in good standing in the State Bar of Georgia for the specified period of time. The Court has specifically rejected the idea that service in another state's Bar would satisfy such a practice requirement.
In Wallace v. Wallace, 225 Ga. 102 (1969), a candidate for the office of district attorney (solicitor general at that time) was disqualified because he did not meet the practice requirement for that office contained then both in the Constitution of 1945 and in former Ga. Code Ann. § 24-2901. The candidate, in fact, had not become a member of the State Bar until "right before" he entered the race for solicitor general, notwithstanding that he had been admitted to the practice of law in May 1963, seven months before the formal creation of the Bar itself. Wallace, 225 Ga. at 104-05. The constitutional qualifications for this office at that time contained a requirement that the person elected "'shall have practiced law for three years next preceding his election.'" Wallace, 225 Ga. at 104 (quoting Ga. Const. of 1945, Art. VI, Sec. XIII, Para. I). This requirement was also reiterated in the underlying solicitor general qualifications statute, which provided that the candidate must have "'been duly admitted and licensed to practice law in the superior courts for at least three years.'" Wallace, 225 Ga. at 104 (quoting former Ga. Code Ann. § 24-2901; 1964 Ga. Laws 362, 363). The Supreme Court held that the statutory language had to be interpreted in light of the constitutional practice mandate, which contemplated an actual and lawful practice of law to meet this requirement. Id. The only way this requirement could be met, the Court concluded, was for the candidate to have been an actual member of the Georgia Bar in good standing for the three years preceding his election. Id. Therefore, the candidate's failure to join and remain a member in good standing of the State Bar rendered him ineligible for office. Id.
The Court continued and clarified this interpretation of a constitutional and statutory "practice requirement" provision again in its decision in Whitmer v. Thurman, 241 Ga. 569 (1978), decided under the Constitution of 1976 and again interpreting the "practice requirement" for district attorneys. Once again a candidate for the office of district attorney had challenged the "practice requirement," which under the Constitution of 1976 mandated that
[n]o person shall be a district attorney, unless at the time of his election he shall have attained twenty-five years of age, shall have been a citizen of the State for three years, and shall have practiced law for three years next preceding his election.
Ga. Const. of 1976, Art. VI, Sec. XIII, Para. I (former Ga. Code Ann. § 2-4201); Whitmer, 241 Ga. at 569-70 (citing former Ga. Code Ann. § 24-2901) ("'No person is eligible to the office of district attorney ... who has not been duly admitted and licensed to practice law in the superior courts for at least three years.'") The Court rejected the challenger's claim that prior practice as a member of the State Bar of California should be counted towards his meeting the Georgia "practice requirement." Whitmer, 241 Ga. at 570. In doing so, the Court reaffirmed its holding in Wallace v. Wallace, 225 Ga. 102, and stated:
It is clear that the intent of the legislature when it imposed this practice requirement was to insure that the individuals who were elected to the office of district attorney would be experienced in the practice of law before the courts in which they would be required to perform their functions as district attorneys. It would be contrary to this intent to allow individuals who have not been licensed to practice before our superior courts to include their practice time in other states as partial satisfaction of Code §§ 2-4201 and 24-2901, the three-year practice requirement.
Whitmer, 241 Ga. at 571. The Court concluded, "We affirm the trial court's holding that the specific language in Code § 24-2901 requiring admission to practice 'in the superior courts' means the Superior Courts of Georgia and does not include practice in courts of similar jurisdiction in others states." Id.
In Littlejohn v. Cleland, 251 Ga. 597 (1983), the Court had a third opportunity to address a similar "practice requirement" provision under the Constitution of 1976, this time as it applied to candidates for the Supreme Court itself. The constitutional qualifications at issue there provided that
[n]o person shall be a Justice of the Supreme Court, a Judge of the Court of Appeals, or a Judge of Superior Courts, unless, at the time of his election, he shall have attained the age of thirty years, and shall have been a citizen of the State three years, and have practiced law for seven years.
Ga. Const. of 1976, Art. VI, Sec. XIII, Para I (former Ga. Code Ann. § 2-4201); Littlejohn, 251 Ga. at 597. Again, the Court concluded:
Since a person may not practice law unless he or she is a member of the State Bar, a person cannot qualify for an office requiring law practice unless he or she is a member of the State Bar.
Littlejohn, 251 Ga. at 597-98. Given that the challenger in Littlejohn was not and had never been a member of the State Bar of Georgia, the individual was held not to meet the constitutional "practice requirement" necessary to seek or serve in that position. Id. at 598. 3
All three of these decisions of the Supreme Court interpret requirements that a candidate for office must have "practiced law" for some period of time preceding his election. This is the same type of requirement that is established for probate judges in the applicable counties subject to O.C.G.A. § 15-9-4(b) . In these three opinions the Supreme Court has repeatedly held that this type of requirement means both that the candidate seeking office under such a requirement must be a member of the State Bar of Georgia and that the candidate must have been a practicing member of the State Bar of Georgia for the time period prescribed by law. Such a conclusion in this instance is also consistent with the policy purposes of the General Assembly, as outlined in Whitmer, 241 Ga. 569, that the General Assembly may reasonably require that judicial officers have practiced law in the courts in which they seek to serve.
Therefore, it is my opinion that a probate judge serving in a county subject to the requirements of O.C.G.A. § 15-9-4 must have been admitted to the practice of law and be a member of the Georgia Bar for seven years prior to his or her election.
Footnotes
Footnotes
1 	 An exception to the two-year residency requirement of O.C.G.A. § 15-9-2(a)(1)(B) is provided for chief deputy clerks in counties with a population of over 550,000 where the chief deputy clerk has served in that position for more than two years. In that case, under O.C.G.A. § 15-9-2(c) , the chief deputy clerk is eligible to fill a vacancy in the balance of the unexpired term of the incumbent in accordance with the provisions of O.C.G.A.§ 15-9-11.1 .
2 	 These requirements applied to individuals qualifying to run for the office of probate judge at elections held after June 30, 2000, and did not apply to incumbent probate judges in office at the time of the passage of this statute unless and until the judge sought to qualify for re-election. O.C.G.A. § 15-9-4(c) ; 2002 Op. Att'y Gen. U2002-3; see also 1978 Op. Att'y Gen. 78-20 (This practice requirement must be met at the time the person is actually elected to the office in question.)
3 	 Courts of other states have reached the same conclusion in addressing practice requirements, following and citing Littlejohn v. Cleland with approval. See State ex rel. Haught v. Donnahoe, 321 S.E.2d 677, 681 n.5 (W. Va. 1984); Abrams v. Lamone, 919 A.2d 1223, 1261-63 n.54 (Md. 2005).
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Opinion
Opinion by: 		Oscar B. Fears, III, Senior Assistant Attorney General
State law provides for state agencies to procure when needed certain goods and services "produced by community based rehabilitation programs and training centers" (hereinafter "training centers"). O.C.G.A. §§ 50-5-135 through -138. (hereinafter the "State Use Law"). In separate requests for official opinions, you have asked several questions regarding the proper functioning of this "set aside" program. Before addressing your specific questions, a general overview of the basic mechanisms of state purchasing law and State Use Law will be helpful.
The Commissioner of Administrative Services (hereinafter the "Commissioner") is the department head of the Department of Administrative Services (hereinafter the "Department") and in that role oversees state purchasing generally. O.C.G.A. §§ 50-4-1 , 50-5-1 , 50-5-51 . As a rule, state purchases are based upon competitive bids and awarded to the lowest responsible bidder. See O.C.G.A. § 50-5-67(b) . One partial exception to competitive pricing is found in the State Use Law, and one of its key aspects is dual administration. The Commissioner has certain specific roles under the State Use Law. See, e.g., O.C.G.A. §§ 50-5-136(b)(2) , -138. The State Use Council (hereinafter the "Council") also has certain "powers and authority" regarding the state use program. O.C.G.A. § 50-5-136 .1
The key step in the set aside process is the creation of "a list of goods ... and services which shall be set aside for purchase from ... training centers." O.C.G.A. § 50-5-136(b)(2) . The Council, "in conjunction with" the Commissioner, has the power and authority "[t]o develop" this list. Id. State law also provides that "[t]his list shall be reviewed annually and goods ... and services may be added or deleted as necessary and appropriate." O.C.G.A. § 50-5-136(b)(2) .
To be eligible to sell the goods and services contained on the "set aside" list, a training center must be "operated by or under contract with the Department of Human Resources" (hereinafter "DHR"). O.C.G.A. § 50-5-136(a) .2 The Council must also "certif[y] in writing" the "availability of such services [and] goods" from the training center. Id. In addition, the training center itself must be certified by the Council in order to "be eligible for state use contracts." O.C.G.A. § 50-5-136(b)(1) . The Council is charged with the primary responsibility for the "development of guidelines for the certification" of training centers in accordance with certain statutory parameters. O.C.G.A. §§ 50-5-136 (b)(4) and (5).
More than one training center may be eligible to sell particular goods and services found on the set aside list. O.C.G.A. § 50-5-136(b)(1) and (4) (certification process enables training centers "to compete in procurement activities"). A "central nonprofit agency" designated by the Council is "responsible for selecting the ... training center to perform a specific contract for work ordered by the state." O.C.G.A. § 50-5-136(b)(1) . Under the State Use Law, the Department is the state entity which must purchase the services and goods produced by the training centers. See O.C.G.A. § 50-5-136(a) . Generally, for statewide contracts the Department enters into a contract to purchase goods and services and then state entities must obtain these goods and services under the Department's contract. O.C.G.A. § 50-5-57 . The State Use Law creates a system similar to statewide contracts. However, instead of the Department having to enter into a contract with each training center, the statute contemplates the Department contracting with the central nonprofit agency to purchase the items on the set aside list. See O.C.G.A. § 50-5-136(b)(1) .
The central nonprofit agency obtains and provides a good or service by its "subcontract" with a training center. O.C.G.A. § 50-5-136(b)(1) . Once the subcontract is established, the central nonprofit agency also must provide "management and quality control assistance in the administration of the project," with examples set out in the Code. Id. Apart from the administration of specific purchase orders, the central nonprofit agency also must "offer training programs, certification workshops, quality control workshops, and other technical, management, marketing, and general assistance programs to participating programs and centers." Id. Under State Use Law, the central nonprofit agency "represent [s]" training centers and "facilitate[s] the distribution of orders." Id. The training centers act "under the auspices" of the central nonprofit agency. O.C.G.A. § 50-5-137 .
The central nonprofit agency is to be paid for its services according to a percentage of each purchase order:
The Department ... shall contract with the central nonprofit agency to pay a fee to such agency [of] not less than 5 percent nor more than 8 percent of the total contract fee awarded for a particular project. The fees will be added to the fair market price paid by the state agencies ... or will be paid from assessments received from the state agencies ... by the Department.... The timeliness and methodology of collection ... will be decided upon between the Department ... and the central nonprofit agency [in] such contract.
O.C.G.A. § 50-5-138(a) . In establishing "fair market prices," the Council must consider "recommendations from the procuring agencies, the central nonprofit agency, and other relevant sources." O.C.G.A. § 50-5-136(b)(3) . In addition, the central nonprofit agency "shall analyze the data and submit a recommended fair market price ... along with detailed justification...." Id. The Code provides that "[p]ricing guidelines shall be established by the council in association with standard methodology for determining fair market value. However, the fair market prices shall not exceed the prices normally paid by state agencies for such commodities or services ...." Id. The Code further provides that "[t]he commissioner ... retains the right to cancel or modify contracts which have been selected for procurement ... for nonperformance and noncompetitive pricing reasons." O.C.G.A. § 50-5-138(b) .
With this statutory background in mind, the questions posed in your separate requests for official [3] opinions are addressed below.3 As an initial matter, however, I note that the Council and Commissioner have complementary responsibilities. Legislation creating such complementary responsibilities imposes a shared duty to make the allocation of responsibility work to fulfill the varied public purposes involved.4

Turning now to your specific questions, the Council, through its chair, first asked whether a product or service contained on the set aside list created under O.C.G.A. § 50-5-136(b)(2) is "a mandatory source" of purchase for state agencies.5 The Code provides that "[a]ll services ... or goods ... produced ... by ... training centers operated by or under contract with [DHR]6 and needed by ... the state ... shall be obtained from ... [such] centers where availability of ... services [and] goods ... has been certified in writing by the council." O.C.G.A. § 50-5-136(a) (emphasis added). The Code further provides that the Council is authorized and empowered "[t]o develop, in conjunction with the Department ..., a list of goods ... and services which shall be set aside for purchase from training centers." O.C.G.A. § 50-5-136(b)(2) (emphasis added). Normally, the word "shall" is a mandatory command. Hardwick v. State, 264 Ga. 161, 163 (1994). Looking at the plain language and overall scheme of the State Use Law, goods and services placed jointly on the set aside list by the Commissioner and the Council and purchased by the Department are mandatory sources for the State, subject to the further provisions of the State Use Law.7

The Council has also asked how "prices normally paid by state agencies" should be determined and whether competitive bidding requirements of the Department should be a factor in arriving at this determination. In establishing the price of goods and services on the set aside list, the preliminary inquiry is a determination of fair market prices8 by the Council. O.C.G.A. § 50-5-136(b)(3) . The Code dictates certain procedures the Council must follow in order to establish fair market prices. Id. However, the Council's determination of fair market price is not the sole determinant. In addition, "the fair market prices shall not exceed the prices normally paid by state agencies for such commodities or services." Id. The definition of "normally" is "as a rule; regularly; according to rule; general custom, etc." Black's Law Dictionary 1059 (6th ed. 1990). The "rule" on how the State usually acquires goods and services is set forth in Part 1 of the state purchasing law. O.C.G.A. §§ 50-5-50 to -82. In Georgia, contracts are normally "based upon competitive bids and [are] ... awarded to the lowest responsible bidder." O.C.G.A. § 50-5-67(b) . The Department enters into statewide contracts for the provision of goods and services for the State "[a]fter sources of supply have been established by contract under competitive bidding and certified by [the Department]." O.C.G.A. § 50-5-57 . Among the reasons for this general rule are "to control and reduce the cost of purchasing... supplies, materials, services, and equipment through the use of centralized purchasing" and to provide for the integrity of the procurement system. O.C.G.A. §§ 50-5-51(2) , (3) and (7). Accordingly, the determination of the "price normally paid by state agencies" is within the purview of the Commissioner, in that he has the general oversight of state purchasing and he is empowered to cancel or modify a contract under State Use Law for "noncompetitive pricing reasons." O.C.G.A. § 50-5-138(b) .9
This also answers the Commissioner's first question: "[I]s the price normally paid by state agencies not just the lowest retail price but the lowest price state agencies may be able to realize via competitive bidding?" While the question has the sense of the idea, it is more accurate to say under State Use Law that the Council determines a "fair market price" according to a statutory process, which is subject to a "cap" determined and reported by the Commissioner, and he should determine the price normally paid on the basis of departmental experience or its considered expectation of the competitive pricing that would result from its normal processes.10 In determining the price normally paid, the Commissioner may not take into account any fee to be paid to the central nonprofit agency, since the Commissioner in this determination is ascertaining the cap on the fair market price, and, under the State Use Law, the fee is "added to the fair market price" for each purchase order. See O.C.G.A. § 50-5-138(a) .
The above answers and discussion also indicate the answer to the Commissioner's second question, namely, whether he or the Council has the "final authority to determine whether the disputed certified goods or services must be purchased from the [central nonprofit agency] or whether a state agency may seek competitive bids." The answer is that the set aside list is a mandatory source which the Commissioner must require agencies to utilize, as he does now in the agency instructions. See O.C.G.A. § 50-5-136(a) and (b)(2); Department of Administrative Services, Georgia Procurement Manual PP 5-1, -3 (August 2007). In that the Council develops and reviews the set aside list "in conjunction with" the Commissioner, under the plain meaning of that language they have a shared duty to create it and review it, and the action of both is necessary to add to or subtract from the list.11 While the Commissioner may "cancel or modify" a contract for nonperformance or noncompetitive pricing, O.C.G.A. § 50-5-138(b) , those are his only statutory bases, and, in doing so, he must have a principled basis grounded in his expertise and knowledge of contract administration, purchasing, and competitive procurement. His power to "modify" contracts indicates that he must first attempt to reduce the price or rectify nonperformance issues before he cancels the contract in order to protect the public purpose of the set aside program. If the Commissioner cancels a contract for nonperformance or noncompetitive pricing, then state agencies must obtain the underlying items pursuant to provisions of purchasing law.

In his third question the Commissioner has asked what happens when the service and pricing specifications of a certain product or service contained on the set aside list do not meet the service and pricing requirements of a particular state agency. The Commissioner gives the example of a janitorial service priced per square foot when a procuring agency's requirements change from location to location, such that the services that are needed and the appropriate price vary. The answer is that various specifications and parameters for particular goods and services recommended by agencies should be considered by the Council in certifying availability under O.C.G.A. § 50-5-136(a) and by the Commissioner and Council in creating the set aside list under O.C.G.A. § 50-5-136(b)(2) . The Council should determine fair market prices responsive to those specifications under O.C.G.A. § 50-5-136(b)(3) , and when pricing and specifications are not responsive to an agency's needs for a service that is on the set aside list the Commissioner and the central nonprofit agency should in good faith attempt to amend their agreement to provide the set aside service in a responsive way, subject to the concurrent powers of the Council and the Commissioner regarding the set aside list and pricing. Ultimately, the Commissioner may cancel or modify a contract, but only for noncompetitive pricing or nonperformance under O.C.G.A. § 50-5-138(b) . The various parties should make good faith efforts to establish specifications which satisfy State Use Law and particular agency needs.
The fourth question posed by the Commissioner is whether there is a time limit to contracts made under the state use program. There is no direct statutory answer. However, the Commissioner and the Council "annually" review the goods and services to be placed on the set aside list, see O.C.G.A. § 50-5-136(b) (2) , and the Council "establish[es] fair market prices for commodities or services on the selected procurement list," subject to the ceiling of "prices normally paid by state agencies for such commodities or services." O.C.G.A. § 50-5-136(b)(3) (emphasis added). The resulting contracts are subject to cancellation or modification at any time by the Commissioner for reasons of nonperformance or noncompetitive price. See O.C.G.A. § 50-5-138(b) . Taking the matter further, I understand that these contracts are a form of supply contract, which obligate the State to purchase under them in event of need but which promise no specific purchases until purchase orders are placed. Department of Administrative Services, Georgia Procurement Manual PP 5-1, -3 (August 2007). This is consistent with the rule against pledging the State's credit, which prohibits the agencies from promising to purchase in future fiscal years with funds not yet appropriated. See generally 1974 Op. Att'y Gen. 74-115. Finally, a promise to maintain the terms of the mandatory source permanently or for an unreasonable term would violate the rules against abridging legislative power and binding successors in office. Cf. 1995 Op. Att'y Gen. 95-9. 12

The Commissioner in his fifth question asks whether he has authority to cancel a contract for reasons other than price. The question arises because the express provisions of O.C.G.A. § 50-5-138(b) provide that "[t]he commissioner ... retains the right to cancel or modify contracts which have been selected for procurement under this part for nonperformance and noncompetitive pricing." (Emphasis added.) Depending on legislative intent, the conjunctive "and" can be interpreted as the disjunctive "or." Ball v. State, 167 Ga. App. 546, 547 (1983), rev'd on other grounds, 251 Ga. 840 (1984); see also Ex parte Uniroyal Tire Co., 779 So.2d 227, 234 (Ala. 2000). As noted by the Supreme Court:
Where the letter of the statute results in absurdity or injustice ..., the meaning of general language may be restrained by the spirit or reason of the statute.... It is the duty of the court to consider the results and consequences of any proposed construction and not so construe a statute as will result in unreasonable or absurd consequences not contemplated  by the legislature.
General Elec. Credit Corp. of Ga v. Brooks, 242 Ga. 109, 112 (1978) (emphasis in original); see also Sirmans v. Sirmans, 222 Ga. 202, 204 (1966).
The Commissioner is authorized to modify or cancel contracts in order to insure that the set aside mechanism operates to provide goods and services needed by state agencies for their public functions. Interpreting "and" in O.C.G.A. § 50-5-138(b) as conjunctive would defeat this purpose. For example, under that reading if a training center agrees to provide an item at a competitive price but fails to perform the contract, the Commissioner could not exercise his power to cancel or modify purchasing contracts to protect state agencies from nonconforming goods or services in the performance of their public functions. This would be an absurd result. Therefore, under O.C.G.A. § 50-5-138(b) , the Commissioner is empowered to cancel or modify contracts when either nonperformance or noncompetitive pricing is present.
In his fifth question, the Commissioner gives as an example the repackaging by a training center of a commercial product found on the set aside list after the commercial vendor has just lost a bid to provide the same product in a competitive procurement conducted by the Department. The illustration raises concerns that the set aside process may be used to circumvent the competitive processes of the Department and an uncertainty about when "services" are "provided" and "goods" are "produced" by training centers. O.C.G.A. § 50-5-136(a) . As a threshold matter, whether a product that has simply been repackaged has been "produced" by a training center as required by O.C.G.A. § 50-5-136(a) is a decision for the Council and Commissioner in establishing the set aside program.13 In addition, as discussed above, the Commissioner may consider the results from a competitive procurement in determining whether the product placed on the set aside list has been priced at a level beyond what a state agency would normally pay.

Finally, the Commissioner asks whether the central nonprofit agency may contract with the Council rather than the Commissioner for the payment of the fee contemplated in O.C.G.A. § 50-5-138(a) .14 The Code explicitly provides for the Commissioner and the central nonprofit agency to contract with one another for the payment of the fee between five percent and eight percent of the total contract award. O.C.G.A. § 50-5-138(a) . There must be such a contract; the Code imposes on the Department and the central nonprofit agency a duty to act together to create one in accord with the further provisions of O.C.G.A. § 50-5-138(a) . Apart from setting the central nonprofit agency's fee, this is the statewide agreement for mandatory purchases under the set aside program. O.C.G.A. § 50-5-136(b)(1) ; Department of Administrative Services, Georgia Procurement Manual PP 5-1, -3 (August 2007).

In summary, therefore, it is my official opinion that:
(1) Goods and services placed jointly on the set aside list are mandatory sources of supply for the State, subject to further provisions of the State Use Law.
(2) In setting price, the Council determines a "fair market" price in accord with procedures of State Use Law, but the fair market price may not exceed the price normally paid by the State for goods and services on the set aside list, a determination within the purview of the Commissioner.
(3) The Commissioner should determine the price normally paid for a set aside service or good on the basis of departmental experience in competitive pricing of comparable goods and services, if any, or if not its considered expectation of the competitive pricing that would result from its normal processes (without taking into account the fee to be paid the central nonprofit agency).
(4) The Commissioner lacks "final authority" to add to or remove a good or service from the set aside list, such actions requiring the joint authority of the Commissioner and Council exercised in good faith. While the Commissioner may "cancel or modify" a contract for reasons of nonperformance or noncompetitive pricing, in doing so he must have a principled basis, grounded in his expertise and knowledge of contract administration, purchasing, and competitive procurement. He should give preference in the necessary case to the power to "modify" over the power to "cancel" in order to protect the set aside program as a mandatory source.
(5) When the service and pricing specifications of a certain product or service on the set aside list do not meet the service and pricing requirements of a particular state agency, the Commissioner and the central nonprofit agency should in good faith attempt to amend their agreement to provide the set aside service in a responsive way, subject to the concurrent powers of the Council and the Commissioner regarding the set aside list and pricing. Ultimately, the Commissioner may cancel or modify a contract, but only for noncompetitive pricing or nonperformance under O.C.G.A. § 50-5-138(b) . The specifications and parameters of a service required by state agencies should be considered by the Commissioner and the Council in establishing the set aside list, and the Council should determine the fair market price for the service based on various agency specifications.
(6) There is no statutory time limit to the duration of the set aside contracts, but a permanent duration is not possible; the discretion of the parties in setting a reasonable term must take into account the annual review of the set aside list, the rule against binding successors in office, and the Commissioner's power to amend or cancel for nonperformance or noncompetitive pricing.
(7) The Commissioner's statutory power "to cancel or modify contracts ... for nonperformance and noncompetitive pricing" is disjunctive; that is, he may cancel or modify a contract for either noncompetitive pricing or nonperformance.
(8) The Commissioner and the central nonprofit agency must contract with one another in order to establish the mandatory source and to establish the amount, timing, and method of the statutory fee to be paid to the central nonprofit agency by state agencies, within statutory parameters.
It is further my official opinion that the Commissioner of Administrative Services, the State Use Council, the central nonprofit agency, and the community based programs and training centers acting under O.C.G.A. §§ 50-5-135 through -138 have complementary duties to see that conforming goods and services are set aside as a mandatory source for state agencies, purchased when needed, and properly delivered, at competitive prices and under appropriate specifications, in order to fulfill the purpose of the set aside program and the public purposes of the state agencies which procure under it.
Footnotes
Footnotes
1 	 The Council consists of the commissioners of administrative services, human resources, community affairs, and corrections, or their designees, and five appointees of the Governor from the business community, three from a "broad spectrum of persons with disabilities," and three from "organizations representative of persons with disabilities." O.C.G.A. § 50-5-135(a) .
2 	 As of July 1, 2001, the responsibility for "establishing and operating rehabilitation centers and workshops" was transferred from the Department of Human Resources to the Commissioner of Labor. O.C.G.A. § 34-15-5 . Existing contracts and accumulated rights and duties were also transferred. O.C.G.A. § 34-15-2(g) .
3 	 Neither the preceding summary nor the answers to specific questions which follow contain the entire text of State Use Law. All of the statutory provisions should be followed in implementing the program. If any further questions arise, I will be happy to provide further advice.
4 	 See generally Lemelledo v. Beneficial Mgmt. Corp. of America, 696 A.2d 546, 554 (N.J. 1997) (When a legislature has enacted "multiple remedial statutes" it may not be inferred that the legislature intended to give effect only to one of them); Hinfey v. Matawan Reg'l Bd. of Educ., 391 A.2d 899, 907 (N.J. 1978) ("[P]rinciples of comity and deference to sibling agencies are part of the fundamental responsibility of administrative tribunals charged with overseeing complex and manifold activities that are also the appropriate statutory concern of other governmental bodies."); 1983 Ops. Att'y Gen. 83-51, 83-35; 1980 Op. Att'y Gen. 80-74, 1978 Op. Att'y Gen. 78-59 (a series of opinions on allocations of concurrent and distinct responsibility among agencies in the area of employment discrimination).
5 	 State Use Law concerns goods and services "needed by the ... agencies of the state and its political subdivisions supported wholly or in part by public funds...." O.C.G.A. § 50-5-136(a) (emphasis added). This opinion is limited to a discussion of the set aside list as it is implemented in state government.
6 	 See note 2 supra regarding the transfer of the vocational rehabilitation program from DHR to the Commissioner of Labor.
7 	 In considering whether "shall" is mandatory or directory, courts consider the underlying purposes for the legislation and tend to a directory reading only when doing so "'will result in no injury or prejudice to the substantial rights of interested persons.'" Barton v. Atkinson, 228 Ga. 733, 739 (1972), quoting with approval from 50 Am. Jur. Statutes § 26. In this instance, it is clear from a reading of the statute as a whole that a mandatory list is intended, subject to other provisions of the law, and that not reading it so would result in prejudice to a statutory program established by the General Assembly for training center participants.
O.C.G.A. § 50-5-136(a) taken alone and literally is more expansive than O.C.G.A. § 50-5-136(b)(2) in that the former requires that "all" goods and services certified as available "shall be obtained" from training centers. However, the subsection must be read in deference to the more explicit legislative instructions of the paragraph directing the Council and the Commissioner to "develop" a set aside list from the available goods and services; that list then becomes the mandatory source. See Undercofler v. Capital Auto. Co., 111 Ga. App. 709, 716-17 (1965) (taking legislative intent into account, "'where a general term in one part of a statute is inconsistent with a more specific provision in another part, the latter must govern.'"). If the list of the paragraph were intended to be identical with the certifications of the preceding subsection, words like "post" or "publish" would be expected in the paragraph rather than the more active word "develop." The American Heritage Dictionary 389, 967, 1001 (2d College Ed. 1982). However, the reasons for excluding goods and services from the set aside list which are certified as available should be consistent with the purposes of the State Use Law, and goods and services should not be excluded merely for convenience of procurement.
8 	 "Fair market value is the price a seller who desires, but is not required, to sell and a buyer who desires, but is not required, to buy, would agree is a fair price, after due consideration of all the elements reasonably affecting value." Wright v. Metropolitan Atlanta Rapid Transit Auth., 248 Ga. 372, 375 (1981).
9 	 The provision for the Commissioner's power to cancel or modify contracts was a legislative revision of earlier law. 1993 Ga. Laws 1736, repealing former O.C.G.A. § 50-5-74 .
10 	 In practice the Commissioner might not always be able to determine definitively the price the State will "normally" pay, for example, when there has been no comparable competitive procurement. It is my understanding that in such situations the Commissioner has determined that the price the State will "normally" pay is the lowest retail price of an item which meets specifications and is available to the general public.
11 	 "A joint authority given to any number of persons or officers may be executed by a majority of them, unless it is otherwise declared." O.C.G.A. § 1-3-1(5) . This rule is applied to governmental powers. Cf. Aliotta v. Gilreath, 226 Ga. 263, 265 (1970); 2003 Op. Att'y Gen. 03-6. As a corollary, the "doctrine is well settled, that where there are two administrators, one cannot maintain an action alone." Harrington v. Roberts, 7 Ga. 510, 511 (1849); accord Allen v. Allen, 39 Ga. App. 624 (1929). For the "plain meaning rule" applied to the phrase "in conjunction with," see The Cupboard, LLC v. Sunshine Travel Ctr., 283 Ga. App. 34, 37 (2006) (under the plain meaning rule, a personal guarantee "in conjunction with" a lease is not applicable to prior obligations which were not joined with the lease) and Golden v. Toluca, 108 Ill. App. 467, 470 (1902) (to legislate requires the mayor and council to act together).
12 	 Specifically, one General Assembly may not bind its successors and the State in providing that the terms of an exercise of the welfare power are fixed permanently by contract. Cf. State Ports Authority v. Arnall, 201 Ga. 713, 729 (1947); Aven v. Steiner Cancer Hospital, 189 Ga. 126 (5), 143-47 (1939); Jonesboro Area Athletic Assoc. v. Dickson, 227 Ga. 513, 518 (1971). This derives from the Georgia Constitution, which provides: "The General Assembly shall not abridge its powers under this Constitution. No law enacted by the General Assembly shall be construed to limit its powers." Ga. Const., art. III, sec. VI, par. III. "No one legislature has the right to tie the hands of its successors with reference to a subject upon which they have an equal power to legislate." State Ports Auth. v. Arnall, 201 Ga. 713, 729 (1947).
When the State Use Law was enacted it provided in part that "[a]ll contracts which presently exist between the State of Georgia and ... [the] training centers in Georgia ... shall be grandfathered in perpetuity" except for nonperformance reasons. O.C.G.A. § 50-5-138(c) . The predecessor statute to the State Use Law, 1979 Ga. Laws 1318, codified in the present Code in 1982, provided in pertinent part that "[a]ll services provided or goods ... produced ... by the ... training centers operated by or under contract with [DHR] ... shall be obtained from the ... training centers." O.C.G.A. § 50-5-74(a) , repealed by 1993 Ga. Laws 1736. The contract with the DHR for the operation of the training center is the only "contract" mentioned in the predecessor statute. Therefore, O.C.G.A. § 50-5-138(c) appears simply to provide that any contract with DHR for the operation of the training center shall continue notwithstanding the passage of the State Use Law but subject to the constitutional constraints just discussed and only until otherwise changed or ended in accord with related law. Note that the same 1993 legislation expressly limits the grandfathering of training center certifications to a period of two years, after which they are required to undergo the certification evaluation and approval process of the amended State Use Law. See O.C.G.A. § 50-5-136(b)(4) .
I recognize that an alternative interpretation is possible, one in which pricing and other terms are fixed permanently pursuant to O.C.G.A. § 50-5-138(c) unless a provider fails to perform. However, "[w]hen a statute can be read in both a constitutional and unconstitutional manner, the courts apply the construction that upholds the law's constitutionality." Board of Pub. Educ. v. Hair, 276 Ga. 575, 576, (2003). As demonstrated above, such a permanent contract is not allowed under settled case law.
For further discussion of "binding successors" see Memorandum accompanying 1995 Op. Att'y Gen. 95-9.
13 	 Compare these situations: In one a provider purchases a product at wholesale and merely adds its own label before selling to the State. In another the provider buys a product in bulk and packages the bulk product in units convenient for shipment, storage, and use by individual agencies. "Produce" ordinarily connotes creating something by effort, as in to make or manufacture something. The American Heritage Dictionary 988 (2d College Ed. 1982). In the hypothetical, it might be reasonable for the Council and Commissioner to determine that the provider of the first good did not produce it, without more, and that the provider of the second product did. However, the illustration is not meant to be conclusive, in that the Council and Commissioner should make such determinations in creating the set aside list, keeping in mind the rehabilitative purposes of the set aside program and the agency procurement function. Cf. Humphrey v. Copeland, 54 Ga. 543, 545 (1875) ("The true genius of the law, whatever may be thought to the contrary, is to quibble as little as possible on words, and go directly to the substance.), applied to administrative interpretations in Chatham County Hosp. Auth. v. St. Joseph's Hosp., 178 Ga. App. 628 (1986). In determining administrative interpretations as applied to various scenarios, the Commissioner and Council should also take into account the statutory language "produced wholly or in part by ... training centers...." O.C.G.A. § 50-5-136(a) (emphasis added).
14 	 As a subpart to this question, the Commissioner inquires whether there is a limit to the number of times a central nonprofit agency can succeed itself. The Council has the power and authority to select the central nonprofit agency for a period of two years but the "agency may succeed itself as the central nonprofit agency." O.C.G.A. § 50-5-136(b)(1) .
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A county may not borrow from county Special Purpose Local Option Sales Tax (SPLOST) proceeds to fund expenditures other than voter-approved capital projects authorized in the SPLOST statutes.
You have asked whether it is permissible for a county to borrow from county Special Purpose Local Option Sales Tax (hereafter SPLOST) proceeds in order to fund expenditures other than voter-approved capital projects authorized in the SPLOST statutes. See O.C.G.A. §§ 48-8-110(1) and 48-8-111 .
In pertinent part the statute governing the use of SPLOST proceeds provides as follows:
The proceeds received from the tax authorized by [ O.C.G.A. § 48-8-111 ] shall be used by the county . . . exclusively for the purpose or purposes specified in the resolution or ordinance calling for imposition of the tax. Such proceeds shall be kept in a separate account from other funds of such county . . . and shall not in any manner be commingled with other funds of such county . . . .
O.C.G.A. § 48-8-121(a)(1) (emphasis added).
The Georgia Supreme Court has had occasion to construe the statutory provision set out above in a number of cases. In each such case, the court strictly construed the statutory language with regard to the permissible uses of SPLOST funds. See Johnston v. Thompson, 280 Ga. 611 (2006) (county may not use funds from SPLOST imposed to make school system wide technology improvements to provide lap top computers to all middle and high school students); Haugen v. Henry County, 277 Ga. 743 (2004) (county may not identify any SPLOST funds as "excess" until all projects called for in the resolution are complete); Dickey v. Storey, 262 Ga. 452 (1992) (county may not change the site specified in the resolution calling for the imposition of the tax for the purpose of building a government office and center complex).
In addition, in responding to a question regarding the permissible uses of interest accrued on an account maintained to account for SPLOST revenues, I have previously opined that the statutory restrictions set out above require that all accrued interest on the separately maintained SPLOST account also be used exclusively for the approved projects and likewise kept in the separate account maintained for SPLOST revenues. 2001 Op. Att'y Gen. 2001-3.
The plain language of the statute as well as prior construction of statutory language regarding the use of SPLOST funds requires that the SPLOST funds be kept in an account separate from other county funds and withdrawn only for the payment of expenses incurred with regard to the projects approved in the resolution or ordinance calling for the imposition of the tax.
Therefore, it is my official opinion that a county may not borrow from county SPLOST proceeds to fund expenditures other than voter-approved capital projects authorized in the SPLOST statutes.
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You have requested my advice regarding whether the federal Health Insurance Portability and Accountability Act, 42 U.S.C. § 1320d to 1320d 8, which is otherwise known as "HIPAA," prevents the release of copies of death certificates maintained by the Vital Records Division of the Department of Human Resources (DHR). You have also asked whether, if death certificate records are available under the Open Records Act (ORA), information related to the cause of death of the deceased, conditions leading to the person's death, information regarding surgical proceedings conducted on the deceased, if any, and his or her social security number specifically should be disclosed pursuant to a request under the ORA. It is my official opinion that death certificates are indeed public records subject to disclosure under the ORA and such disclosure is not prohibited by HIPAA. However, while information related to the cause of death as well as conditions leading to the person's death and information regarding surgical proceedings conducted on the deceased, if any, is not subject to the prohibitions of HIPAA, the social security number of the deceased should be redacted unless the requestor is a bona fide member of the news media who submits the appropriate affidavit and otherwise complies with the ORA in requesting that particular piece of information.
The Georgia Open Records Act
Under Georgia law, all public records of an agency are subject to inspection and copying. O.C.G.A. §§ 50-18-70  (1)), 50-18-71. A public record means "all documents, papers, letters, maps, books, tapes, photographs, computer based or generated information, or similar material prepared and maintained or received in the course of the operation of a public office or agency." O.C.G.A § 50-18-70  (a). The Department of Human Resources is a state agency that is subject to the ORA. See Georgia Hospital Ass'n v. Ledbetter, 260 Ga. 477 (1990).
The requirements for the openness of public records under the ORA must be read broadly. 2005 Op. Att'y Gen. U2005-1 (citing City of Atlanta v. Corey Entm't, Inc., 278 Ga. 474 (2004)). However, the ORA also provides exceptions from public disclosure, which must be narrowly interpreted and applied. Id.; O.C.G.A. § 50-18-72 . See also Sawnee Elec. Membership Corp. v. Georgia Pub. Serv. Corp., 273 Ga. 702, 704 (2001) (holding that legislative exceptions in statutes are to be strictly construed and should only be applied as far as the language warrants).
For example, records that are required by the federal government to be kept confidential are not subject to disclosure. O.C.G.A. § 50-18-72  (a)(1). Additionally, the ORA prohibits the release of social security numbers in a number of provisions. O.C.G.A. § 50-18-72  (a)(11.1), (11.3), (13), (13.1). However, in relation to the release of social security numbers, the General Assembly has also provided that members of legitimate news media organizations may obtain access to social security numbers by submitting an affidavit that they seek the information for use "in connection with news gathering and reporting." O.C.G.A. § 50-18-72  (a)(11.3)(A). Furthermore, "[a]ny agency or person who provides access to information in good faith reliance on the requirements of this chapter shall not be liable in any action on account of having provided access to such information." O.C.G.A. § 50-18-73  (c).
Death Certificates in the Custody of DHR
Georgia law provides that a "certificate of death for each death which occurs in this state shall be filed with the local registrar of the county in which the death occurred or the body was found within ten days after the death[.]" O.C.G.A. § 31-10-15  (a). I understand a death certificate will contain information regarding the cause of death of an individual, as well as conditions leading to the person's death and information regarding surgical proceedings conducted on the deceased, if any. Additionally, the death certificate may contain the individual's social security number.
"When a death certificate is filed with a local registrar, it shall be transmitted to the State Office of Vital Records for state registration immediately upon receipt." O.C.G.A. § 31-10-17  (a). The state's vital records registration system is operated by the DHR. See O.C.G.A. §§ 31-10-1 . 31 10 2. Additionally, "[o]fficial copies of records of deaths, applications for marriages and marriage certificates, divorces, dissolutions of marriages, and annulments located in the counties shall remain accessible to the public." O.C.G.A. § 31-10-25  (f). As the Attorney General has previously opined, "access to, or examination of, death certificates appears to be a right accorded to the general public" pursuant to this statute and this would include access by the news media. 1984 Op. Att'y Gen. 84-3, 1970 Op. Att'y Gen. 70-1. See also Conklin v. State, 254 Ga. 558, 566 (1985) (holding that death certificates are public records that are accessible to all). Accordingly, death certificates are required to be transmitted to DHR, which would then be the custodian of those records as described in the ORA, and these death records are by law accessible by the public.
The Application of HIPAA as an ORA Exception
Given those circumstances, you have then asked whether HIPAA, as a federal statute addressing the confidentiality of certain patient information, prohibits the Department from disclosing the cause of death, contributing conditions to the cause of death, and information on surgical operations on death certificates in response to a request under the ORA. As previously discussed, under the Open Records Act, information "required by the federal government to be kept confidential" is exempt from disclosure. O.C.G.A. 50-18-72 .
The intent of HIPAA is '"to ensure the integrity and confidentiality of patients' information and to protect against unauthorized uses or disclosures of the information.' The rules promulgating the standards set forth in HIPAA, which govern the disclosure of 'protected health information' by health care providers, are collectively known as 'the Privacy Rule.'" Northlake Med. Ctr. v. Queen, 280 Ga. App. 510, 511-12 (2006) (quoting In re Vioxx Prods. Liab. Litig., 230 F.R.D. 473, 477 (E.D. La. 2005); 45 C.F.R. § 160.103 ; Smith v. American Home Prods. Corp., 855 A.2d 608, 611-12 (N.J. Super. 2003)) (holding that O.C.G.A. § 9-11-9.2  is preempted by HIPAA).1

To carry out this mandate to protect patient privacy, Congress authorized the United States Department of Health and Human Services ("HHS") to promulgate regulations to protect the confidentiality and security of health information and also made the improper disclosure of "individually identifiable health information" a criminal offense. 42 U.S.C.A. §§ 1320d 1(d), 1320d 2, 1320d 5, 1320d 6; 67 Fed. Reg. 14,776, 14,776 (Mar. 27, 2002).
In order for a regulation to have the "force and effect of law," it must have certain substantive characteristics and be the product of certain procedural requisites. . . [the United States Supreme Court] described a substantive rule - or a "legislative-type rule," -- as one "affecting individual rights and obligations."
That an agency regulation is 'substantive,' however, does not by itself give it the "force and effect of law." The legislative power of the United States is vested in the Congress, and the exercise of quasi-legislative authority by governmental departments and agencies must be rooted in a grant of such power by the Congress and subject to limitations which that body imposes. As [the United States Supreme Court] noted in Batterton v. Francis, 432 U.S. 416, 425 n. 9 (1977): 'Legislative, or substantive, regulations are 'issued by an agency pursuant to statutory authority and . . . implement the statute. . . . Such rules have the force and effect of law.'
Chrysler Corp. v. Brown, 441 U.S. 281, 301-02 (1979) (citations omitted).
HIPAA's Privacy Rule prohibits "covered" entities from disclosing or utilizing protected health information except as set forth by the applicable regulations. See Smith, supra, 855 A.2d at 611 12. There are three categories of "covered entities": (1) health plans, (2) health care clearinghouses, and (3) health care providers who transmit any health information in electronic form in connection with a transaction covered by HIPAA. See 45 C.F.R. § 160.103 . The Department has designated itself a covered entity and as such is subject to HIPAA. See 45 C.F.R. § 164.103 , .105, .106, .508 (prohibiting the release of protected health information without authorization). HIPAA even applies to deceased individuals. See 45 CFR § 164.502(f) . Accordingly, it initially appears that the Department is precluded from releasing "Protected Health Information" as that term is defined in HIPAA, such as cause of death, contributing conditions to the cause of death, and information about other surgical procedures, in response to an ORA request as such information is required to be kept confidential by federal law. Id.
Thus, the question becomes whether HIPAA preempts the ORA requirement for disclosure. In order to answer that question, "[f]irst, we must decide whether the state law is contrary to HIPAA; that is, whether compliance with both the state and federal rules would be impossible or if the state law is an 'obstacle to the accomplishment and execution of the full purposes and objectives' of the federal rules. If the state law is contrary to HIPAA, then we ascertain whether one of the exceptions to preemption applies." Northlake Med. Ctr., 280 Ga. App. at 513 (quoting 45 C.F.R. § 160.202 ; citing In re Diet Drug Litig., 895 A.2d 493, 501 (N.J. Super. 2005); 45 C.F.R. § 160.203 ; Law v. Zuckerman, 307 F. Supp. 2d 705, 709 (D. Md. 2004)). 2
Federal law under 42 U.S.C.A. § 1320d 7(b) provides that "[n]othing in [HIPAA] shall be construed to invalidate or limit the authority, power, or procedures established under any law providing for the reporting of. . . birth, or death, public health surveillance, or public health investigation or intervention." The HIPAA regulations further advise:
A standard, requirement or implementation specification adopted under [HIPAA] that is contrary to a provision of State law preempts the provision of State law. This general rule applies, except. . .(c) The provision of State law, including State procedures established under such law, as applicable, provides for the reporting of disease or injury, child abuse, birth or death or for the conduct of public health surveillance, investigation, or intervention.
45 C.F.R. § 160.203 .
"The first rule in statutory construction is to determine whether the language at issue has a plain and unambiguous meaning with regard to the particular dispute. If the statute's meaning is plain and unambiguous, there is no need for further inquiry." United States v. Silva, 443 F.3d 795, 797-98 (11th Cir. 2006) (interpreting the Federal Juvenile Delinquency Act). In this situation, Congress, through HHS, has specifically indicated its intent not to preempt state laws regarding death certificates by specifically excluding those laws from the purview of HIPAA. See 45 C.F.R. § 160.203 . "There are also certain areas of state law (generally relating to public health . . . that are explicitly carved out of the general rule of preemption." Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. 82,462, 82,471, 82,480 (Dec. 28, 2000).
This has been reiterated by HHS in the "frequently asked questions" section of the HHS website, where the agency indicates that "State laws that provide for the reporting of disease or injury, child abuse, birth or death, or for the conduct of public health surveillance, investigation, or intervention, likely will not conflict with the Privacy Rule. In the unusual case where there is a conflict, the State law would stand."3 Accordingly, there is not a conflict between HIPAA and O.C.G. A. § 31 10 25, which mandates that death certificates should be accessible to the public.

Moreover, even if death certificates were not exempt under HIPAA as a "State law, including State procedures . . . for the reporting of. . . birth or death," death certificates would be exempt from HIPAA and disclosable as required by law. 45 C.F.R. §§ 160.203 , 164.512(a) . "A covered entity may use or disclose protected health information to the extent that such use or disclosure is required by law and the use or disclosure complies with and is limited to the relevant requirements of such law." 45 C.F.R. § 164.512(a) . See also 45 C.F.R. § 164.501 (defining the phrase "required by law").
This section of the Code of Federal Regulations "was necessary to harmonize the rule with existing state and federal laws mandating uses and disclosures of protected health information . . . [and thus] it permits covered entities to use or disclose protected health information." Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. at 82,666. See also Chrysler Corp., 441 U.S. at 301-02 n.31 (holding that interpretative rules are issued by an agency "to advise the public of the agency's construction of the statutes and rules which it administers"). The commentary to the HIPAA regulations also indicates that "we intend this provision to preserve access to information considered important enough by state or federal authorities to require its disclosure by law." Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. at 82,667. "[G]iven the variety of [existing legal requirements regarding privacy protections], the varied contexts in which they arise, and their significance in ensuring that important public policies are achieved, we do not believe that Congress intended to preempt each such law unless HHS specifically recognized the law or purpose in the regulation." Id. "[F]or the purposes of § 164.512(a), law is not limited to state action; rather, it encompasses federal, state or local actions with legally binding effect." Id. at 82,668. The commentary also provides an example of the Freedom of Information Act, "[u]ses and disclosures required by [the Freedom of Information Act] come within § 164.512(a) of the privacy regulation that permits uses or disclosures required by law." Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. at 82,482, 82,597. See also Abbott v. Texas Dep't of Mental Health and Mental Retardation, No. 03-04-00743- CV, 2006 Tex. App. LEXIS 7655 (Tex. App. Aug. 30, 2006), http://www.hhs.gov/hipaafaq/state/506.html (last visited May 15, 2007).
If the disclosure is required by state law and not merely permissive, the state law is not preempted. See Standards for Privacy of Individually Identifiable Health Information, 65 Fed. Reg. at 82,485. To determine if a disclosure is required by law, the HIPAA commentary asserts disclosure is required if the entity would be subject to sanction for failing to disclose the information. Id. at 82,591. In the instant matter, the Department is required under Georgia law to provide access to death certificates under the State's Open Records Act. O.C.G.A. § 50-18-70  (b). If the Department fails to provide access, this office is authorized to enforce compliance, and the state agency may be subject to criminal sanction. O.C.G.A. §§ 50-18-73 . 50-18-74.
Here, as outlined above, Georgia law makes death certificates an open record. HIPAA does not provide an exception to that openness requirement. Furthermore, "[c]overed entities will not be sanctioned under this rule for responding in good faith to such legal process and reporting requirements [required by other laws]." Id. at 82,525.4 Accordingly, responding to a request for access to or information from death certificates, as the media have sought in the request, is required by law and not subject to the prohibitions of HIPAA.5
Release of Social Security Numbers
You have asked me whether the Department must redact social security numbers from death certificates that are released pursuant to an open record request. As I noted above, pursuant to O.C.G.A. § 50-18-72  (a)(11.3), the Department should redact social security numbers on death certificates unless "the person or entity requesting such records requests such information in a writing signed under oath by such person or a person legally authorized to represent such entity which states that such person or entity is gathering information as a representative of a news media organization for use in connection with news gathering and reporting." Here, the news media have provided a sworn, signed request that an authorized representative of a news organization is seeking death certificates for a particular time period for the purpose of news gathering. That appears to satisfy the requirement of the statute for release of the information.
The question then becomes whether the Open Records Act requires the news media to specify the particular death certificates that they are seeking in order to obtain the social security numbers.
In construing a statute, [a court's] goal is to determine its legislative purpose. In this regard, a court must first focus on the statute's text. In order to discern the meaning of the words of a statute, the reader must look at the context in which the statute was written, remembering at all times that "the meaning of a sentence may be more than that of the separate words, as a melody is more than the notes." If the words of a statute, however, are plain and capable of having but one meaning, and do not produce any absurd, impractical, or contradictory results, then [the court] is bound to follow the meaning of those words. If, on the other hand, the words of the statute are ambiguous, then this Court must construe the statute, keeping in mind the purpose of the statute and "the old law, the evil, and the remedy."
Busch v. State, 271 Ga. 591, 592 (1999) (citations omitted). See also O.C.G.A. § 1-3-1 . "Because the meaning of this statute is plain, unambiguous, and leads to no absurd or impracticable consequence, we must construe it according to its terms." In the Interest of A.D.L., 253 Ga. App. 64, 68 (2001). As the statute states "all public records of an agency . . . shall be open for a personal inspection by any citizen," it does not impose a condition that the requestor identify with particularity the specific individual's death certificate being requested. O.C.G.A. § 50-18-70  (b). That is, the plain language of the statute requires the Department to provide the social security numbers to the news media pursuant to O.C.G.A. § 50-18-72  (a)(11.3)(A).
For all of the reasons set forth above, it is my official opinion that the Department is authorized to provide social security numbers from death certificates to the news media if the request complies with O.C.G.A. § 50-18-72  (a)(11.3). HIPAA does not prohibit the Department from providing information on death certificates regarding the cause of death of an individual, as well as conditions leading to the person's death and information regarding surgical proceedings conducted on the deceased, if any, that are released to the news media in response to a Georgia Open Records Act request.
Footnotes
Footnotes
1 	 The Supreme Court of Georgia recently affirmed the Georgia Court of Appeals' ruling in the case of Allen v. Wright, 2007 Ga. LEXIS 343 (Ga. May 14, 2007), aff'g 280 Ga. App. 554 (2006). In that case, Georgia law required an authorization to be submitted with the filing of a medical malpractice action. The statutory authorization failed to comply with all of the requirements of an authorization issued under HIPAA. Thus, O.C.G.A. § 9-11-9.2  is contrary to HIPAA and less stringent; accordingly, it is preempted thereby. Id.
2 	 "Whether federal statutes or regulations preempt state law is a question of congressional intent." Continental Pet Techs., Inc. v. Palacias, 269 Ga. App. 561, 562 (2004) (quoting Gentry v. Volkswagen of America, 238 Ga. App. 785, 787 (1999)). "Congress may express its intent to preempt state law: (1) by expressly defining the extent of the preemption; (2) by regulating an area so pervasively that an intent to preempt the entire field may be inferred; and (3) by enacting a law that directly conflicts with state law." Id. (quoting Wet Walls v. Ledezma, 266 Ga. A pp. 685, 686-87 (2004)).
3 	 See http://www.hhs.gov/hipaafaq/state/401.html (last visited May 15, 2007).
4 	 HHS is responsible for enforcing compliance with HIPAA, and HIPAA limits enforcement of the statute to the Secretary of HHS. See Acara v. Banks, 470 F.3d 569, 571 (5th Cir. 2006) (citing 42 U.S.C. §§ 1320d 5, -6 and holding that HIPAA is enforced only by the Secretary of HHS).
5 	 See also State ex rel. Cincinnati Enquirer v. Daniels, 844 N.E.2d 1181, 1186-89 (Ohio 2006) (holding that the HIPAA exemption of required by law encompasses the Ohio Public Records Act); Op. Att'y Gen. No. 04018 (Neb. 2004) (concluding that HIPAA does not require the Nebraska Department of Health and Human Services Finance & Support to redact the cause of death in response to a request for public records because such information is required by law); Op. Att'y Gen. ORD 681 (Tex. 2004) (concluding that the required by law exemption of HIPAA allows entities to release certain health information pursuant to Texas law).
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Request By: 		
 		Commissioner, Georgia Department of Public Safety
Opinion
Opinion by: 		JOSEPH DROLET, Senior Assistant Attorney General
You have requested my opinion regarding the proper way to charge violations of the traffic laws in regard to all-terrain vehicles (ATVs) operating on the roadways of the State of Georgia.
The Uniform Rules of the Road, codified in Chapter 6 of Title 40 of the Georgia Code, generally apply to and govern the "operation of vehicles on [the] highways" of the state. O.C.G.A. § 40-6-3  (a). Throughout the Uniform Rules of the Road, specific provisions prohibit certain conduct in the operation of a "vehicle" or, in some more specific cases, in the operation of a "motor vehicle."
"Vehicle" is defined as "every device in, upon, or by which any person or property is or may be transported or drawn upon a highway, excepting devices used exclusively upon stationary rails or tracks." O.C.G.A. § 40-1-1   (75)(Supp. 2006). "Motor vehicle" is defined as "every vehicle which is self-propelled other than an electric personal assistive mobility device (EPAMD)" O.C.G.A. § 40-1-1  (33)(Supp. 2006). "All-terrain vehicle" is defined as "any motorized vehicle designed for off-road use which is equipped with three or more low pressure tires and with a seat to be straddled by the operator and with handlebars for steering control." O.C.G.A. § 40-1-1  (3)(Supp. 2006). It is thus clear that ATVs are vehicles that are covered by the provisions of the Uniform Rules of the Road. The definitions of both "vehicle" and "motor vehicle" contained in O.C.G.A. § 40-1-1  (Supp. 2006) are broad definitions and include "all-terrain vehicles," which are simply a particular kind of vehicle.
Furthermore, as noted above, O.C.G.A. § 40-6-3  provides that the Uniform Rules of the Road apply to the use of "vehicles on [the] highways" of the state. The term "highway" is defined in O.C.G.A. § 40-1-1  (19)(Supp. 2006) as "the entire width between the boundary lines of every way publicly maintained when any part thereof is open to the use of the public for purposes of vehicular traffic." The term "roadway" is more narrowly defined as "that portion of a highway improved, designed, or ordinarily used for vehicular travel, exclusive of the berm or shoulder." O.C.G.A. § 40-1-1  (53)(Supp. 2006).
Therefore, it is my official opinion that state law provides that all-terrain vehicles operating on the highways of the State of Georgia are governed by the Uniform Rules of the Road as set forth in Chapter 6 of Title 40 of the Georgia Code and operators of those vehicles should be charged accordingly when a violation of that Chapter occurs.
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		AJAY GOHIL, Assistant Attorney General
Your predecessor in office asked whether a consumer reporting agency or a credit reporting business that is providing services that fall within the definition of private detective business but not within the purview of the Fair Credit Reporting Act (hereinafter "the FCRA") must be licensed as a private detective agency by the Georgia Board of Private Detective and Security Agencies (hereinafter "the Board").
"Private detective business" is defined in O.C.G.A. § 43-38-3 (3) as the business of obtaining or furnishing, or accepting employment to obtain or to furnish, information with reference to:
(A) Crimes or wrongs done or threatened against the United States of America or any state or territory thereof;
(B) The background, identity, habits, conduct, business, employment, occupation, assets, honesty, integrity, credibility, knowledge, trustworthiness, efficiency, loyalty, activity, movement, whereabouts, affiliations, associations, transactions, acts, reputation, or character of any person;
(C) The location, disposition, or recovery of lost or stolen property; (D) The cause or responsibility for fires, libels, losses, accidents, damage, or injury to persons or property;
(E) The securing of evidence in the course of the private detective business to be used before any court, board, officer, or investigating committee; or
(F) The protection of individuals from serious bodily harm or death.
A person engaged in any of these activities is engaged in the "private detective business" and must be licensed. O.C.G.A. § 43-38-16 . However, insofar as the FCRA is concerned, there is an exception in O.C.G.A. § 43-38-14 (a)(2) for "a person engaged in the business of furnishing information in connection with credit or marketing and a person or firm engaged as a consumer reporting agency, as defined by the federal Fair Credit Reporting Act." (Emphasis added.) Consequently, a person engaged in the "business of furnishing information in connection with credit or marketing" or a person or firm engaged as a "consumer reporting agency as defined by the federal Fair Credit Reporting Act" is not required to be licensed to engage in these activities under the Act.1 This is not to say that such a person or entity is not required to acquire a private detective agency license if engaged in other businesses unrelated to those referenced in the exemption above; rather, the extent of the exemption under O.C.G.A. § 43-38-14 (a)(2) requires an analysis of the FCRA.

Under the FCRA, a "consumer reporting agency" is "any person which, for monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling or evaluating consumer credit information or other information on consumers for the purpose of furnishing consumer reports to third parties, and which uses any means or facility of interstate commerce for the purpose of preparing or furnishing consumer reports." 15 U.S.C. § 1681a (f). In turn, a "consumer report" is "any written, oral, or other communication of any information by a consumer reporting agency bearing on a consumer's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, or mode of living which is used or expected to be used or collected in whole or in part for the purpose of serving as a factor in establishing the consumer's eligibility for (a) credit or insurance to be used for personal, family or household purposes; (b) employment purposes; (c) any other purposes authorized under section 1681b of this title. 15 U.S.C. § 1681a (d)(1).
The authorized purposes for which a consumer report may be furnished under Section 1681b must relate to the following circumstances and no other, and must be to provide a consumer report to a person which it has reason to believe
(A) intends to use the information in connection with credit transaction involving the consumer on whom the information is to be furnished and involving the extension of credit to, or review or collection of an account of, the consumer; or
(B) intends to use the information for employment purposes; or
(C) intends to use the information in connection with the underwriting of insurance involving the consumer; or
(D) intends to use the information in connection with the determination of the consumer's eligibility for a license or other benefit granted by a governmental instrumentality required by law to consider an applicant's financial responsibility or status; or
(E) intends to use the information, as a potential investor or servicer, or current issuer, in connection with a valuation of, or an assessment of the credit or prepayment risks associated with, an existing credit obligation; or
(F) otherwise has a legitimate business need for the information (i) in connection with a business transaction that was initiated by the consumer, or (ii) to review an account to determine whether the consumer continues to meet the terms of the account.
15 U.S.C. § 1681b (3). In light of the foregoing, the Board does not have the authority to require licensure for credit reporting businesses and consumer reporting agencies whose activities fall under the scope of the Fair Credit Report Act as described above. Ordinarily, consumer reporting agencies may be expected to deal with matters relating to credit transactions, employment, insurance, and financial matters relating to licensure.
However, it is possible that certain entities that act as credit reporting businesses or consumer reporting agencies may provide services that fall outside the scope of activities covered by the FCRA and within the list of activities referenced in the definition of "private detective business" in O.C.G.A. § 43-38-3(3) . In those instances, the Board has the authority to regulate the collection and transfer of consumer information that is not provided in connection with such things as extending credit, providing insurance, or for employment purposes.
Therefore, it is my official opinion that a consumer reporting agency or a credit reporting business that is exempt from licensure requirements as a private detective business under O.C.G.A. § 43-38-14 (a)(2) nevertheless must obtain a license from the Georgia Board of Private Detective and Security Agencies to perform private detective business activities as defined in O.C.G.A. § 43-38-3 (3) that do not fall within the scope of this exemption or any other exemption. Whether the Board has authority in any specific case will depend upon a thorough consideration all of the details of the activity and circumstances sought to be regulated.
Footnotes
Footnotes
1 	 Though it is not clear, O.C.G.A. § 43 38 14(a)(2) may create two exemptions, one for a person engaged in the business of furnishing information in connection with credit or marketing, and a separate exemption for a person or firm engaged as a consumer reporting agency as defined by the federal Fair Credit Reporting Act.
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Request By: 		
 		Deputy Director
 		Georgia Crime Information Center
Opinion
Opinion by: 		JOSEPH DROLET, Senior Assistant Attorney General
You have requested, in your letter of December 20, 2006, my opinion concerning whether any of the following misdemeanor offenses enacted during the 2006 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 4-8-43  (regarding vicious dogs); O.C.G.A. § 16-5-28  (assault on an unborn child); O.C.G.A. § 16-5-29  (battery on an unborn child); O.C.G.A. § 16-11-34.2 (c) (disrupting a funeral service); O.C.G.A. § 16-11-127.2 (a) (firearm or weapon on premises of nuclear power facility); O.C.G.A. § 20-2-1180 (b)(1) and (2) (loitering upon school premises); O.C.G.A. § 27-5-2.1  (b)(2)(A) (prohibition on possession of cervid carcasses); O.C.G.A. § 32-6-51 (f) (erection of unauthorized structures in right-of-way ); O.C.G.A. § 32-6-52 (d)(1) (nudity on outdoor advertising); O.C.G.A. § 40-6-77  (serious injury due to right of way violation involving motorcyclist); O.C.G.A. § 43-20A-4(j) (private immigration assistance services); O.C.G.A. § 43-44-16  (practice of speech-language pathology or audiology); O.C.G.A. § 48-8-7 (b) (collection of state sales tax); O.C.G.A. § 48 8 8(b) (filing false return by dealer); O.C.G.A. § 48-8-9 (b) (failure of dealer to furnish return); O.C.G.A. § 48-8-10 (b) (failure by dealer to keep or allow inspection of records).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33 (a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 4-8-43 . That Code section provides graduated misdemeanor penalties for persons who violate provisions of an act regulating vicious dogs. I hereby designate offenses arising under O.C.G.A. § 4-8-43  as offenses for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 16-5-28 . That Code section provides a new form of the offense of assault, for assaults on an unborn child. I hereby designate offenses arising under O.C.G.A. § 16-5-28  as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-5-29 . That Code section provides a new form of the offense of battery, for battery on an unborn child. I hereby designate offenses arising under O.C.G.A. § 16-5-29  as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-11-34.2 (c). That Code section provides that it shall be a misdemeanor to disrupt a funeral or memorial service. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-34.2 (c) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-11-127.2 (a). That Code section provides that it shall be a misdemeanor to possess a firearm or other weapon on the premises of a nuclear power facility. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-11-127.2 (a) as offenses for which those charged are to be fingerprinted. The sixth misdemeanor offense is O.C.G.A. § 20-2-1180 (b) (1) and (2). That Code section provides that it shall be a misdemeanor of a high and aggravated nature to enter a school without checking in with the office of the school or to loiter in a school. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 20-2-1180 (b)(1)(2) as offenses for which those charged are to be fingerprinted. The seventh misdemeanor offense is O.C.G.A. § 27-5-2.1 . That Code section provides that it shall be a misdemeanor of a high and aggravated nature to import live cervid (deer) into Georgia and a misdemeanor to import or possess a cervid carcass from any state having documented cases of certain cervid diseases. I hereby designate offenses arising under O.C.G.A. § 27-5-2.1  as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 32-6-51 (f). That Code section prohibits placement of signage or structures on highway right-of-way. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 32-6-52  (d)(1). That Code prohibits the display of any outdoor advertising visible from the roadway that displays nudity or sexual conduct. I hereby designate offenses arising under O.C.G.A. § 36-6-52(d)(1) as offenses for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 40-6-77 . That Code section amends the Uniform Rules of the Road and provides that it shall be a misdemeanor to fail to yield the right of way to a motorcycle, bicycle, pedestrian or farm vehicle which results in serious injury to another person. I hereby designate offenses arising under O.C.G.A. § 40-6-77  as offenses for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 43-20A-4(j) . That Code section provides graduated penalties up to a misdemeanor of a high and aggravated nature for violations of the statute regulating the business of operating an immigration assistance service. I hereby designate offenses arising under O.C.G.A. § 43-20A-4(j) as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 43-44-16 . That Code section provides that it shall be a misdemeanor to practice speech-language pathology or audiology when not legally registered or licensed to do so. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The thirteenth offense is O.C.G.A. § 48-8-7 (b). That Code section provides graduated penalties up to felony level for a dealer to fail to collect sales tax. I hereby designate offenses arising under O.C.G.A. § 48-8-7 (b) as offenses for which those charged are to be fingerprinted.
The fourteenth misdemeanor offense is O.C.G.A. § 48-8-8 (b). That Code section provides graduated penalties up to felony level for a dealer to make a fraudulent sales tax return. I hereby designate offenses arising under O.C.G.A. § 48-8-8(b)   as offenses for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 48-8-9 (b). That Code section provides graduated penalties up to felony level for a dealer to refuse to furnish a sales tax return to the Revenue Commissioner. I hereby designate offenses arising under O.C.G.A. § 48-8-9 (b) as offenses for which those charged are to be fingerprinted.
The sixteenth misdemeanor offense is O.C.G.A. § 48-8-10 (b). That Code section provides graduated penalties up to felony level for a dealer to fail to keep records or to open records for inspection by the Revenue Commissioner. I hereby designate offenses arising under O.C.G.A. § 48-8-10 (b) as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Request By: 		
 		Stephens County Attorney
Opinion
Opinion by: 		MARY BETH WESTMORELAND, Deputy Attorney General
You have asked for my opinion whether the 2003 amendment to O.C.G.A. § 35 8 22 prohibits a demanding governmental unit from recovering reimbursement for a peace officer's training expenses when the peace officer was hired before the effective date of the amendment and therefore has not signed an acknowledgment or employment contract as now required by the Code section. For the reasons set out below, it is my unofficial opinion that it does not.
As originally enacted at 1992 Ga. Laws 1325, 1326, § 2, O.C.G.A. § 35 8 22 provided the legal authority for the State of Georgia or any county or municipality to seek reimbursement for a peace officer's training expenses when the officer is provided training by one agency and then leaves that agency and is hired by another agency. The statute provided, in pertinent part, as follows:
Unless otherwise provided by an employment contract to the contrary, if the State of Georgia or any county or municipality thereof employs a peace officer and said peace officer is hired by another agency within 15 months after completing mandated or formalized training requirements, then the total expense of training, including salary paid during training, shall be reimbursed by the hiring agency or the peace officer to the State of Georgia or any county or municipality which initially paid for such training. If said officer is hired by another agency during a period of 15 to 24 months after mandated or formalized training requirements are completed, then one-half of the total expense of training, including salary paid during training, shall be reimbursed by the hiring agency or the peace officer to the State of Georgia or any county or municipality thereof which initially paid for such training.
1992 Ga. Laws 1325, 1326, § 2. The purpose of the Act is to provide a statutory means for compensating an agency that has borne the expense of training a peace officer only to see that officer hired soon thereafter by another agency.1

The General Assembly amended O.C.G.A. § 35 8 22 in 2003 and, among other changes,2 added subsection (c). 2003 Ga. Laws 327, 328, § 1. Subsection (c) requires documentation that the "peace officer in question signed an acknowledgement of the terms of this Code section or an employment contract specifying the provisions of this Code section" before a governmental unit may demand reimbursement. O.C.G.A. § 35 8 22(c).
The question is whether an agency can seek reimbursement for training expenses it has incurred to train a peace officer who was hired before the 2003 amendment's documentation requirements became effective, July 1, 2003, and then hired by another agency after that date. Before the effective date of the amendment there was no such documentation requirement, hence no reason for a hiring agency to take any steps to document that the newly hired peace officer was aware of the statutory reimbursement mechanism that could be triggered in the event the peace officer left the agency's employ prematurely. In other words, if providing proof of documentation is required even for those peace officers hired before the statute was enacted, then the General Assembly has imposed a condition impossible of performance.
"In the interpretation of a statute the courts must look diligently for the intention of the General Assembly. . . . This is the cardinal rule in the construction of statutes, and the intention when ascertained must be carried into effect. . . . The construction must square with common sense and sound reasoning." Blalock v. State, 166 Ga. 465, 470 (1928). The General Assembly has codified this rule of construction, providing that "[i]n all interpretations of statutes, the courts shall look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy." O.C.G.A. § 1 3 1(a). See also City of Roswell v. City of Atlanta, 261 Ga. 657, 657 (1991); City of Jesup v. Bennett, 226 Ga. 606, 608 (1970).
As stated in the original Act itself, the intent in enacting O.C.G.A. § 35 8 22 was to provide for the reimbursement of training expenses when a peace officer is provided training by one agency and then leaves that agency's employment and is hired by another agency. Nothing in the 2003 amendment evidences an intent to prevent an agency from seeking reimbursement for its costs in training a peace officer who soon thereafter leaves for another agency; the amendment simply adds a condition precedent - documentation of notice to the officer of the statutory reimbursement requirements - to seeking reimbursement after July 1, 2003.
The General Assembly did not intend to, and did not, eliminate the reimbursement of training expenses for the original hiring agency by enacting the 2003 amendment. The essential purpose of the statute remains unchanged: to provide a reimbursement mechanism. To find that the amended Act imposes a condition precedent that is impossible of performance would result in divesting governmental agencies of their ability to seek remuneration, the very thing the statute was enacted to do.
Reinforcing that conclusion is the "golden rule" of statutory construction, which requires a court to "follow the literal language of the statute 'unless it produces contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else.'" Telecom USA v. Collins, 260 Ga. 362, 363 (1990) (quoting Dep't of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985) (Clarke, J., concurring)). It would produce an absurdity to conclude that the legislature intended to impose a condition precedent to reimbursement upon governmental units who clearly could not comply with that condition. See Sirmans v. Sirmans, 222 Ga. 202, 204 (1966). Furthermore, "[s]tatutes generally receive prospective rather than retrospective application." Undercofler v. Swint, 111 Ga. App. 117, 119 (1965). To read into the statute a requirement that the hiring agency document notice to the peace officer before the statute came into existence would frustrate the clear intent and purpose of the overall scheme of the reimbursement statute. The only logical reading of the statute consistent with the intent of the General Assembly is that the requirement of a "signed . . . acknowledgement of the terms of this Code section or an employment contract specifying the provisions of this Code section" as imposed by O.C.G.A. § 35 8 22 (c) applies only to those peace officers hired after July 1, 2003.
Therefore, it is my unofficial opinion that the documentation requirement in O.C.G.A. § 35 8 22, as amended, does not prevent a governmental unit from seeking reimbursement after July 1, 2003, for the training of a peace officer hired before July 1, 2003.
Footnotes
Footnotes
1 	 The title of the Act states among its purposes "to provide for reimbursement by a new employer of a peace officer or for reimbursement by the peace officer to a municipality or county or the state which initially paid for the peace officer's mandated of formalized training." 1992 Ga. Laws 1325.
2 	 Subsection (a) also was amended to delete the provision that reimbursement could be sought from the peace officer; under the current language of the statute, as amended in 2003, reimbursement may be sought only from the hiring agency.
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Request By: 		
 		Executive Director, Georgia Superior Court Clerks' Cooperative Authority
Opinion
Opinion by: 		W. Wright Banks, Jr., Senior Assistant Attorney General
This responds to your request for my official opinion on whether the Georgia Superior Court Clerks' Cooperative Authority (the "Authority") is empowered to contract to sell real estate images that are in its possession that are records of the clerks of superior court.
Pursuant to O.C.G.A. § 15-6-97 , the Authority operates an information system for real and personal property records (the "system"). The Authority has indicated that the system primarily includes information regarding real property records filed with the clerks of superior court in Georgia. The system is accessible through the Authority's website. One of the enhancements provided to the system is the availability of images of real property records from the offices of many of the clerks of superior court in Georgia. Individual clerks of superior court determine whether to make images of instruments available through the system. Where a clerk determines to allow the Authority to make images available through the system, users of the system that choose to print images are charged a per page fee. The fees collected by the Authority for printed images are then paid to the appropriate clerks of superior court. The Authority does not retain any of the fees related to printed images. The Authority has indicated that clerks of superior court have allowed the Authority to make images available in exchange for the revenues from printing. The Authority does not generally have formal written agreements with clerks of superior court regarding making images available through the system. The Authority has indicated that, from time to time, parties have requested that the Authority contract to sell in bulk the images of real property instruments that are accessible by users of the system. In some cases, these requests relate to the records of one county and in others they relate to multiple counties.
The Authority "has only such powers as the legislature has expressly, or by necessary implication, conferred upon it." Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922); Floyd County Bd. of Comm'rs v. Floyd County Merit Sys. Bd., 246 Ga. 44 (1980); Bryant v. Employees Ret. Sys. of Georgia, 216 Ga. App. 737 (1995). "The authority of the Clerks' Authority is limited to the sum of those express powers plus such powers as are necessarily implied from those expressly conferred." 1996 Op. Att'y Gen. 96-11 (citing Bentley, 152 Ga. at 838). 1996 Op. Att'y Gen. 96-11 concludes that the Authority is not empowered to undertake certain responsibilities regarding notaries public where those responsibilities were statutorily conferred on the Secretary of State. In doing so, the opinion analyzes the issue as follows: The enabling legislation for the Clerks' Authority does not expressly authorize it to assume the responsibilities for maintaining records pertaining to notaries public. While it may be possible to infer such authority based upon the language of O.C.G.A. § 15 6 94(a)(3), an implication of this nature would not be necessary in light of the fact that the General Assembly has already vested such responsibilities upon the Secretary of State.1 O.C.G.A. § 15-6-94 (d)(2) empowers the Authority "[t]o make and execute contracts, lease agreements, and all other instruments necessary or convenient to exercise the powers of the authority or to further the public purpose for which the authority is created." Specifically related to the system for real and personal property information, the Authority is expressly empowered to "contract with the clerks of superior courts and any other parties that the authority deems necessary." O.C.G.A. § 15-6-97 (a). O.C.G.A. § 15-6-94 (a) provides in relevant part that [t]he authority shall be the sole owner of its compiled and developed information developed through any function performed or any program or system administered on behalf of the authority. For the purposes of this subsection the authority shall not be considered the sole owner of information developed pursuant to Code Section 15-6-97.1 . . . .2 O.C.G.A. § 15-6-96  provides in relevant part as follows: The clerk of the superior court is the custodian of the records of his or her office. Any contract to distribute, sell, or otherwise market records or computer generated data of the office of the clerk of the superior court for profit shall be made by the clerk of the superior court. (Emphasis added.) In Powell v. VonCanon, 219 Ga. App. 840 (1996), the Georgia Court of Appeals concluded that " O.C.G.A. § 15-6-96  prevails over O.C.G.A. § 50 18 71 and any other part of the Open Records Act to the extent they conflict with the ability of superior court clerks to contract to market records of their offices for profit." 219 Ga. App. at 842. If the Authority were empowered to sell the real estate instrument images in its possession, it seems that it would conflict with the power granted to the clerks of superior court "to distribute, sell or otherwise market records . . . for profit" in O.C.G.A. § 15-6-96 . While the Authority has two statutory powers to contract, including one specifically related to the real and personal property information system, the Authority does not have a specific express statutory power to contract to sell the images that are in its possession. Further, O.C.G.A. § 15 6 96 specifically provides that "[a]ny contract to distribute, sell, or otherwise market records or computer generated data of the office of the clerk of superior court for profit shall be made by the clerk of the superior court." (Emphasis added.) Thus, as in the scenario addressed by 1996 Op. Att'y Gen. 96-11, the Authority does not have the power to contract to sell the images made available to it by the clerks of superior court. The implication of such a power on behalf of the Authority is not necessary in light of the clear grant of authority to the clerks of superior court.4MWPNK80003YY2430000000:ob:fnr33
In summary, it is my official opinion that the Georgia Superior Court Clerks' Cooperative Authority is not empowered to contract to sell real estate instrument images that are in its possession that are records of the clerks of superior court.
Footnotes
Footnotes
1 	 After 1996 Op. Att'y Gen. 96-11 was issued, the General Assembly transferred certain powers related to notary publics from the Secretary of State to the Authority. 1997 Ga. Laws 673.
2 	 O.C.G.A. § 15-6-97.1  relates to the development and operation of the civil case information system. One could argue that the express statement in O.C.G.A. § 15-6-94 (a) indicating that the Authority does not own the information compiled pursuant to O.C.G.A. § 15-6-97.1  necessarily means that the Authority owns all other information that it compiles. In this regard, it is relevant to consider that the instrument images that the Authority makes available related to the real and personal property system are made available at the option of the clerks of superior court and the Authority with the printing fees being paid to the appropriate clerk of superior court. O.C.G.A. § 15-6-97 (a) does not expressly require that images be made available as part of the "uniform automated information system for real and personal property records" and they are not made available for all counties or for all time periods for which information is included in the system.
3 	 This conclusion is consistent with the arrangement described by the Authority pursuant to which the Authority and the clerks of superior court have the understanding that images made available to the Authority would be offered for viewing and printing on the Authority's system and that the proceeds from the printing charges would be made available to the clerks of superior court without any amounts being retained by the Authority.
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Opinion by: 		JULIE ADAMS JACOBS, Assistant Attorney General
This responds to the request of your Board of Commissioners for my official opinion whether O.C.G.A. § 47-20-50 (a), which requires that retirement bills be concurrently funded, repeals the amendment to Article 5 of Chapter 17 of Title 47 allowing for the grant of credible service to peace officers for prior service prior to January 1, 1976, if the officer was denied membership to the Peace Officers' Annuity and Benefit Fund because of race or ethnicity.
Article 5 of Chapter 20 of Title 47 governs the administration of public retirement systems and Article 5 of Chapter 17 of Title 47 addresses service credible toward the Peace Officers' Annuity and Benefit Fund. The latter was amended in the last legislative session, 2006 Ga. Laws 117,1 to create O.C.G.A. § 47-17-71 , which provides:
(a) It is the intent of the General Assembly to provide for the grant of creditable service to any active member of the fund for each month of prior service as a peace officer rendered prior to January 1, 1976, if during such period the member was denied membership in the fund or was actively prevented from making such application because of his or her race or ethnicity.
(b) The board of trustees is authorized and directed to receive the applications of such members as would be eligible to receive creditable service . . . .
(c) A member . . . must make written application to the board of trustees during the six-month period from July 1, 2006[,] through December 31, 2006 . . . .
(d) As soon as practicable following the last day for application, the board of trustees shall cause the actuary for the fund to determine the amount of funding necessary to grant the creditable service to all members whose applications are accepted and approved in accordance without creating any actuarial accrued liability as to the fund, in accordance with the provisions of Chapter 20 of this title, the 'Public Retirement Systems Standards Law.' A pro rata portion of one-half of such amount, determined by the number of months of credible service requested by each person, shall be assigned as such person's employee contribution required to receive such creditable service. The board of trustees shall notify each applicant of his or her pro rata share, and each such person shall pay such amount to the board of trustees not later than March 1, 2007, or thereafter be ineligible to receive such creditable service. During the regular 2007 session, the General Assembly may appropriate funds sufficient to cover one-half of the amount determined by the actuary as necessary to grant the creditable service, together with any portion of the total required employee contribution which was not received by the board of trustees from the applicants by March 1, 2007.
(e) The creditable service provided for in subsection (a) of this Code section shall be granted on July 1, 2007, only if the board of trustees receives the full amount determined by the actuary necessary to implement the provisions of this Code section. Otherwise, the board of trustees shall refund all amounts received from the members as employee contributions, together with regular interest thereon, and this Code section shall thereafter have no effect.
O.C.G.A. § 47-20-50 (a) provides, however, that
[a]ny retirement bill having a fiscal impact which is enacted by the General Assembly and which is approved by the Governor or which otherwise becomes law shall become effective on the first day of July immediately following the regular session during which it was enacted, but only if the enacted bill is concurrently funded as provided by this Code section. If an enacted bill, including one approved by the Governor, is not concurrently funded as required by this Code section, then such bill may not become effective as law and shall be null, void, and of no force and effect and shall stand repealed in its entirety on the first day of July immediately following its enactment.
The General Assembly considered O.C.G.A. § 47-20-50 (a) when drafting O.C.G.A. § 47-17-71  (Supp. 2006)in that section 2 of 2006 Ga. Laws 117, 119 provides:
This Act shall become effective on July 1, 2006, only if it is determined to have been concurrently funded as provided in Chapter 20 of Title 47 of the Official Code of Georgia Annotated, the "Public Retirement Systems Standards Law"; otherwise, this Act shall not become effective and shall be automatically repealed in its entirety on July 1, 2006, as required by subsection (a) of Code Section 47-20-50 .
Any conflict between O.C.G.A. § 47-20-50 (a) and O.C.G.A. § 47-17-71  (Supp. 2006) can be resolved by applying the rules of statutory construction. The initial rule of statutory construction is to construe the law to implement the purpose and intention of the General Assembly in enacting the law. The courts must "look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy." O.C.G.A. § 1-3-1 (a); see Thornton v. Clarke County Sch. Dist., 270 Ga. 633, 634 (1999); Wilson v. Bd. Of Regents, 246 Ga. 649, 650 (1980). Statutes must be construed in relation to other statutes relating to the same subject matter and harmonized wherever possible. Monticello, Ltd. v. City of Atlanta, 231 Ga. App. 382, 383-84 (1998). The statutes should be construed to give a "sensible and intelligent effect to each part, as it is not presumed that the legislature intended that any part would be without meaning." Id. Furthermore, a specific statute governs over a more general statute when the statutes are in conflict. Glinton v. And R, Inc., 271 Ga. 864, 866-67 (1999); First National Bank of Atlanta v. Sinkler, 170 Ga. App. 668, 670 (1984).

The legislative intent with respect to Article 5 of Chapter 17, as set forth in O.C.G.A. § 47-17-71 (a) (Supp. 2006), is to "provide for the grant of credible service" for any peace officer denied membership to the Peace Officers' Annuity and Benefit Fund "because of his or her race or ethnicity." Additionally, the courts may look at the caption of an act "to ascertain the legislative intent of a doubtful statute." Sikes, 268 Ga. at 21. The caption of the Act provides that the intent is to amend Article 5 of Chapter 17 of Title 47 of the Official Code of Georgia Annotated, relating to service creditable toward retirement under the Peace Officers' Annuity and Benefit Fund, so as to provide a statement of legislative findings and intent; to provide that the board of trustees of such fund shall accept provisional applications for creditable service for certain prior service; to provide for proof that certain conditions were met; to provide for funding by the General Assembly; to provide for the payment and possible refund of employee contributions; to provide conditions for an effective date and automatic repeal; to repeal conflicting laws; and for other purposes.
2006 Ga. Laws 117 (emphasis added). The caption shows that the intent of the legislature is for the board of trustees to collect "provisional applications" from the affected class of peace officers starting July 1, 2006. The Act provides that applications will be received from the eligible peace officers from July 1, 2006, through December 31, 2006. O.C.G.A. § 47-17-71 (c) (Supp. 2006). The Act also provides that the eligible officers will be contacted after December 31, 2006, and notified of the amount they must pay into the retirement fund to be eligible to receive benefits. O.C.G.A. § 47-17-71 (d) (Supp. 2006). The eligible officers will have until March 1, 2007, to pay the amount. Id. During the 2007 session, the General Assembly may appropriate funds to cover the remaining cost of the retirement program. O.C.G.A. § 47-17-71 (d) and (e). Thus, based upon the General Assembly's clear statement of intent, O.C.G.A. § 47-17-71   (Supp. 2006) will not require any funding until the 2007 legislative session.
Any conflict between the statutes is resolved by construing the statutes together. The provisions of O.C.G.A. § 47-20-50 (a) protect against the enactment of retirement and pension plans for which there is no funding by requiring concurrent funding for "any retirement bill having a fiscal impact." The language in O.C.G.A. § 47-17-71  (Supp. 2006), however, neither requires concurrent funding nor guarantees future funding. Instead, it merely creates a process to collect applications and payments from potentially eligible peace officers. The Act plainly states that the credible service will only be awarded "if the board of trustees receives the full amount determined by the actuary necessary to implement the provisions of the Code section." O.C.G.A. § 47-17-71 (e) (Supp. 2006). Since O.C.G.A. § 47-17-71  (Supp. 2006) does not have a fiscal impact, O.C.G.A. § 47-20-50 (a) does not repeal it. O.C.G.A. § 47-17-71  (Supp. 2006) will only be repealed if the board of trustees does not receive sufficient participation and funds from eligible officers.2

Likewise, O.C.G.A. § 47-17-71  (Supp. 2006) is not repealed by section 2 of 2006 Ga. Laws 117, 119. Section 2 mandates that the Act be "automatically repealed in its entirety on July 1, 2006, as required by . . . Code Section 47-20-50 " unless the Act "is determined to have been concurrently funded as provided in . . . the "Public Retirement Systems Standards Law." Subsection (d) of O.C.G.A. § 47-17-71  (Supp. 2006) also provides specifically that Board of Commissioners must commission its "actuary . . . to determine the amount of funding necessary to grant the creditable service . . . without creating any actuarial accrued liability . . . in accordance with . . . the 'Public Retirement Systems Standards Law.'" Under the well-established principles of statutory construction jurisprudence set out above, the statute must be read to give a "sensible and intelligent effect to each part, as it is not presumed that the legislature intended that any part would be without meaning." Monticello, 231 Ga. App. at 383-84. Reading the Act in its entirety, the intent of Section 2 is to prevent the law from having force from the beginning of the fiscal year unless the conditions required for concurrent funding of new benefits are satisfied. That will occur if and when the amount appropriated and the amount contributed by applicants equals the amount determined by the actuary to be necessary for concurrent funding.
Therefore, it is my official opinion that O.C.G.A. § 47-20-50 (a), which requires generally that retirement bills be concurrently funded, and section 2 of 2006 Ga. Laws 117, which requires a specific determination of concurrent funding regarding O.C.G.A. § 47-17-71  (Supp. 2006), do not repeal O.C.G.A. § 47-17-71  (Supp. 2006), which allows for the grant of creditable service to peace officers for service prior to January 1, 1976, if the officer was denied membership to the Peace Officers' Annuity and Benefit Fund because of race or ethnicity.
Footnotes
Footnotes
1 	 Act No. 458 (H.B. 101), (approved April 18, 2006).
2 	 This is consistent with the program as it stood before the amendment. With respect to the program as a whole, the Board of Commissioners of the Peace Officers' Annuity and Benefit Fund is required to limit its annuity benefits to maintain actuarial soundness, specifically in regard to the standards of the "Public Retirement System Standards Law." O.C.G.A. §§ 47-17-26 (a)(2), 47-17-80 (Supp. 2006). The Fund receives revenue from member contributions and from fines and bond forfeitures. O.C.G.A. §§ 47-17-44  (Supp. 2006), 47-17-60. The program does not create a vested right; it is subject to legislative change and fund availability. O.C.G.A. §§ 47-17-100 , 47-17-101 , 47-17-102 ; Prichard v. Bd. of Comm'rs of Peace Officers Annuity & Benefit Fund, 211 Ga. 57 (1954).
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 		Interim Commissioner, Georgia Merit System
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Opinion by: 		Kathleen T. Gosden, Assistant Attorney General
This opinion answers questions raised by your predecessor, who requested advice on the following issues:
1. Whether the State Personnel Board or the commissioner of the state merit system, or both, have the authority to promulgate policies for personnel administration that would be binding on all state agencies or departments regardless of whether the agency or department is otherwise "covered" under the merit system as outlined under O.C.G.A. § 45-20-2 (8).
2. Whether, in lieu of statutory change, the authority to promulgate policies for all state agencies may be conferred by a gubernatorial executive order.
For the reasons that follow, it is my opinion that both questions must be answered in the negative.
Background
In 1943, the Georgia General Assembly legislatively established a merit system of personnel administration to cover certain departments of state government, including the departments of Labor, Public Welfare, and Health. At that time, the federal government required state public assistance programs receiving federal funding to adopt federal personnel standards for employees, including selection based on merit and protection from political removals.1 Consequently, under the 1943 law, the "covered" departments were subject to oversight by a state Merit System Council.
In 1945, Georgia voters ratified a constitutional provision for a State Personnel Board. The provision provided, in relevant part, that "[a] non-salaried State Personnel Board . . . shall administer a State Merit System under which State personnel shall be selected on the basis of merit, fitness, and efficiency according to law." GA. CONST. of 1945 art. XIV, § I, I. The scope of authority of the State Personnel Board and the Merit System was left to the legislature to define by statute. See SEIU v. Perdue, 280 Ga. 379 (2006).
The 1983 Georgia Constitution established the current State Personnel Board. GA. CONST. art. IV, § III, I. The Constitution sets forth that the State Personnel Board "shall provide policy direction for a State Merit System of Personnel Administration and may be vested with such additional powers and duties as provided by law." Id. The duties and functions of the State Personnel Board and the State Merit System are delineated in a number of sections in Title 45 of the Georgia Code. The Merit System Act authorizes the Board to promulgate rules with the force and effect of law, binding on "classified" employees and the departments that employ any "classified" employees.
In 1996, in response to perceived inefficiencies in state government, the legislature amended the Merit System Act as part of "merit system reform." Prior to the 1996 amendments, all executive branch employees had "classified" status unless specifically exempted by the statute. The 1996 amendments altered the definition of "unclassified" employee to include all new employees and new positions.2 Consequently, the majority of the state's workforce is now unclassified, and by attrition the workforce will eventually comprise only unclassified employees.
In 2000, the General Assembly again amended the Merit System Act. Code section 45-20-1(a) now includes the following language:
It is further specifically the intent of the General Assembly that state government operate within a framework of consistent personnel policies and practices across all state agencies and entities and that the state's most valued resource, its employees, be managed in a manner to promote work force productivity and sound business practices.
The amendment clarifies that positions filled by rehires will be unclassified and that a classified employee who accepts an unclassified position becomes unclassified. O.C.G.A. § 45-20-2  (15)(EE) and (GG). Also, "classified employee" and "classified position" were inserted in the sections defining "covered employee" and "covered position." O.C.G.A. § 45-20-2 (5) and (6). The legislature did not substantively change the law but rather the amendments may be seen as "housekeeping" measures.
Authority of the State Personnel Board
No question exists that the State Personnel Board may promulgate rules and policies governing classified employees. By definition, "classified employees" are subject to the "rules of the state merit system." O.C.G.A. § 45-20-2 (5). The Act defines "merit system rules and regulations" as "the governing provisions of the state merit system, as adopted by the State Personnel Board and approved by the Governor which gives force and effect to the policies of the State Personnel Board." O.C.G.A. § 45-20-2 (12).
Further, O.C.G.A. § 45-20-4 (b)(3) establishes the binding effect of the Board rules over "covered departments." O.C.G.A. § 45-20-2 (8) defines "Department covered by the state merit system" as a department that "has one or more positions or employees subject to the State Merit System of Personnel Administration." The definition of department specifically excludes authorities and public corporations. O.C.G.A. § 45-20-2 (7). Thus, the Board has authority over departments with at least one classified employee.
The scope of the Board's authority over unclassified employees and the agencies that employ them remains uncertain as the Merit System Act contains some inconsistencies. Code section 45-20-3(b)(3) provides that the State Personnel Board will "adopt and amend policies, rules, and regulations effectuating the State Merit System of Personnel Administration and the state's personnel policies and practices with respect to employees in the classified and unclassified service subject to approval by the Governor." The Act further authorizes the Board to "prescribe the guidelines by which the state's personnel policies shall be administered." O.C.G.A. § 45-20-3 (a)(1). Yet, O.C.G.A. § 45-20-6 (b) specifically dictates that unclassified positions "shall not be subject to the rules and regulations of the State Personnel Board."
Although the Merit System Act requires the merit system to provide services to both classified and unclassified employees, in the absence of explicit legislation these duties are limited to "covered" departments. Code section 45-20-1(c) (Supp. 2006) sets forth a number of functions that the state merit system must perform with respect to employees in the unclassified service. The duties include establishing pay ranges, job classifications, employment applications, and state-wide model standards and best practices. Id. O.C.G.A. § 45-20-1 (e) (Supp. 2006) provides that subsections (c) and (d)3 "shall not apply to the legislative or judicial branches, to the board of regents, or to any agency which employed no classified employees as of July 1, 1996."
The Code, however, expressly authorizes the Board to promulgate rules for certain programs or benefits that affect unclassified employees and agencies that are not necessarily "covered." See, e.g., O.C.G.A. §§ 45-20-70  through 45-20-71 (employee assistance program); O.C.G.A. §§ 45-21-1  through 45-21-9 (employee suggestion and awards); O.C.G.A. §§ 45-18-30  through 45-18-36 (deferred compensation); O.C.G.A. § 45-20-50  through 45-20-56 (charitable donations program). Additionally, O.C.G.A. § 45-20-16 (a) (Supp. 2006) expressly requires the Board to promulgate rules for accrual and usage of leave, and directs all executive branch agencies, except the Board of Regents, to provide leave for unclassified employees "in the same manner and amount provided for employees in the classified service." In light of these provisions, and following well-established rules of statutory construction, I conclude that express statutory authorization is required for the Board to promulgate rules or adopt policies that would be binding on agencies or departments not "covered" by the Merit System.
Authority of the Merit System Commissioner
Code section 45-20-4 creates the position of commissioner of personnel administration. The duties of the commissioner are set forth in the statute and include submitting "to the Governor the rules and regulations adopted by the State Personnel Board effectuating the state merit system." O.C.G.A. § 45-20-4 (b)(3). Additionally, the commissioner is charged with administering "the rules and regulations and all other operational aspects of the state merit system . . . ." O.C.G.A. § 45-20-4 (b)(4). The Merit System Act, however, does not authorize the commissioner to promulgate rules or regulations that would be binding on departments, regardless of whether they are "covered" or not.
Grant of Authority by Executive Order
You have asked whether the Governor may confer the authority to create binding policies by executive order. The Governor may not use an executive order to contravene the provisions of a law enacted by the legislature. See 1980 Op. Att'y Gen. 80-49. That opinion concluded that the Governor may not extend a statute containing a "sunset provision" by executive order. Because it is the Governor's duty to ensure "that the laws are faithfully executed," the Governor cannot "circumvent the intent of the General Assembly" through an executive order; to conclude otherwise would raise "serious constitutional implications." Id. at 100. Accordingly, the Governor cannot grant the Board authority to promulgate rules binding on departments or agencies that are not "covered" since it would conflict with the plain language of the Merit System Act.
Conclusion
Therefore, it is my official opinion that, absent explicit statutory provisions to the contrary, the Merit System Act does not generally authorize the State Personnel Board or the commissioner to promulgate rules or adopt policies that would be binding on agencies or departments that are not "covered," nor can such rules or policies be promulgated pursuant to a gubernatorial executive order.
Footnotes
Footnotes
1 	 The federal standards reflected a movement away from the "spoils system" to a system of merit selection.
2 	 The legislature could not remove the classified status of existing classified employees. See Clark v. State Pers. Bd., 252 Ga. 548, 550 (1984) ("merit system members entitled to such rights as the Merit System Act affords them at the time they assume a classified position").
3 	 Code section 45 20 1(d) (Supp. 2006) sets forth the responsibilities of "employing agency" with respect to unclassified employees.
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 		Deputy Director, Georgia Crime Information Center
Opinion
Opinion by: 		JOSEPH DROLET, Senior Assistant Attorney General
You have requested my opinion concerning whether any of the following misdemeanor offenses enacted during the 2005 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted. Additionally, you have identified two statutes enacted during the 2004 Session which have not been previously addressed.
The 2005 offenses include: O.C.G.A. § 10-1-679.15  (recreational vehicle dealers); O.C.G.A. § 16-9-102 (a) (initiation of deceptive commercial e-mail); O.C.G.A. § 16-12-2 (a) (smoking in public places); O.C.G.A. § 16-12-38 (b)(3) (pyramid promotional schemes); O.C.G.A. § 16-12-120 (a.1)(3) (certain acts in public transit buses, rail cars and stations); O.C.G.A. § 16-13-30.3  (b.1)(6)(B) and (C) (restrictions on the sale or purchase of products containing pseudoephedrine); O.C.G.A. § 16-13-30.4 (g)(3)(B) (licenses, reporting and recordkeeping requirements for products containing pseudoephedrine); O.C.G.A. § 40-2-6.1  (obscuring license plate in order to impede surveillance equipment); O.C.G.A. § 40-8-90 (a)(2) (restrictions on use of blue lights on vehicles); O.C.G.A. § 43-4B-21(d) (promotion of unarmed combat); O.C.G.A. § 43-4B-53(d) (regulation of martial arts and wrestling in regard to participation by felons and persons convicted of crime of moral turpitude); and O.C.G.A. § 43-21A-10 (violations related to the regulation of the profession of industrial hygiene, health physics, and safety). The 2004 offenses include: O.C.G.A. § 43-41-12 (c) (penalty for architect or engineer using non-licensed personnel); and O.C.G.A. § 43 41 14 (penalty for violations involving building inspectors). In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33 (a)(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 10-1-679.15 . That Code section provides that it shall be a misdemeanor for any person to violate provisions of an act regulating sellers of recreational vehicles. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 16-9-102 . That Code section provides graduated penalties for deceptive commercial e-mail (spam e-mails). Offenses ripen into felonies based on the amount of e-mail sent or upon subsequent violations of the statutory scheme. I hereby designate offenses arising under O.C.G.A. § 16-9-102   as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-12-2 (a). That Code section provides that smoking tobacco in public places shall be a misdemeanor with a maximum penalty of a $ 500 fine. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-12-38 (b)(3). That Code section provides that it shall be a misdemeanor of a high and aggravated nature to participate in a pyramid promotional scheme. I hereby designate any misdemeanor offenses arising under O.C.G.A. § 16-12-38 (b)(3) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-12-120 (a.1)(3). That Code section provides that it shall be a misdemeanor to solicit money, sell goods or distribute handbills on a bus or rapid transit car or in a bus or transit station. The maximum penalty for repeat offenders is a fine of $ 250 or imprisonment for up to ten days. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 16-13-30.3 (b.1)(6)(B). That Code section provides that it shall be a misdemeanor for any person to sell products whose sole active ingredient is pseudoephedrine by self-service or in quantities of more than three packages in a single sale. The maximum penalty for subsequent offenses is six months imprisonment or a fine of up to $ 1,000. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 16-13-30.3 (b.1)(6)(C). That Code section provides that it shall be a misdemeanor for a retail distributor to purchase pseudoephedrine from other than a licensed manufacturer or wholesaler. Subsequent offenses make the offense a misdemeanor of a high and aggravated nature. I hereby designate offenses arising under O.C.G.A. § 16-13-30.3 (b.1)(6)(C) as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 16-13-30.4 (g)(3)(B). That Code section provides that it shall be a misdemeanor to distribute pseudoephedrine at wholesale without being properly licensed and complying with recordkeeping requirements for wholesalers. Subsequent offenses make the offense a misdemeanor of a high and aggravated nature. I hereby designate offenses arising under O.C.G.A. § 16-13-30.4 (g)(3)(B) as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40-2-6.1 . That Code section provides that it shall be a misdemeanor to cover a license plate with any material to impede the ability of surveillance equipment to clearly photograph the license plate. The penalty is a fine not to exceed $ 1,000. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The tenth misdemeanor offense is O.C.G.A. § 40-8-90 (a)(2). That Code section provides that it shall be a misdemeanor to use flashing, blinking, revolving, or stationary blue lights on a motor vehicle. I hereby designate offenses arising under O.C.G.A. § 40-8-90 (a)(2) as offenses for which those charged are to be fingerprinted. The eleventh misdemeanor offense is O.C.G.A. § 43-4B-21(d) . That Code section provides that it shall be an offense to be a promoter of unarmed combat. Penalties are graduated from misdemeanor for first offense to felony for third offense. I hereby designate offenses arising under O.C.G.A. § 43-4B-21(d) as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 43-4B-53(d) . That Code section provides that it shall be an offense for a convicted felon or a person convicted of a crime of moral turpitude to be involved in the operation or regulation of any martial arts or wrestling business. Penalties are graduated from misdemeanor of a high and aggravated nature for first offense to felony for second and subsequent offenses. I hereby designate offenses arising under O.C.G.A. § 43-4B-53(d) as offenses for which those charged are to be fingerprinted.
The thirteenth offense is O.C.G.A. § 43-21A-10 . That Code section provides that it shall be a misdemeanor to violate the "Industrial Hygiene, Health Physics, and Safety Profession Recognition and Title Protection Act." The maximum penalty is a fine not to exceed $ 1,000. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fourteenth misdemeanor offense is O.C.G.A. § 43-41-12 (c). That Code section provides that it shall be a misdemeanor to violate provisions of the licensing act regulating residential and general contractors. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 43-41-14 . That Code section provides that it shall be a misdemeanor to issue a building permit to an unlicensed residential or general contractor. The maximum penalty is a fine not to exceed $ 500. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Opinion
Opinion by: 		Ajay Gohil, Assistant Attorney General
You have asked whether a chiropractor, duly licensed and properly practicing in the state of Georgia, can refer a patient for X-rays or magnetic resonance imaging (MRI) if such a referral is otherwise prudent and proper. In 1993 Op. Att'y Gen. 93-11, prior to the enactment of O.C.G.A. § 43-9-12.1 , this office concluded that referring patients for MRI was not within the scope of the practice of chiropractic in the state of Georgia. This conclusion was based on the fact that chiropractic involves the making of adjustments, and that "MRI is a diagnostic tool rather than a therapeutic one, and, therefore, is not utilized to make . . . adjustment[s]."1 To the extent that 1993 Op. Att'y Gen. 93-11 concludes that MRI referral is outside the scope of practice of chiropractic, it has been superseded by O.C.G.A. § 43-9-12.1 , which makes referral necessary when appropriate in the determination of chiropractic care.

In 1997, after the issuance of 1993 Op. Att'y Gen. 93-11, O.C.G.A. § 43-9-12.1  was enacted. It provides:
The doctor of chiropractic must bring to the exercise of that person's profession a reasonable degree of care and skill, which shall include the determination of the need for chiropractic care, as defined in paragraph (2) of Code Section 43-9-1 , and shall render treatment, referral to the appropriate health care provider, or both treatment and referral commensurate with that chiropractor's findings. Any failure to refer to the appropriate health care provider may subject the doctor of chiropractic to the provisions of Code Section 43-9-12 . Nothing in this Code section shall be deemed to expand or limit the chiropractic scope of practice.
O.C.G.A. § 43-9-12.1  (2005) (emphasis added).
This provision requires chiropractors to refer when appropriate. It establishes a standard of care, and includes making referrals as part of the reasonable standard of care. Referral is not mentioned elsewhere in the law; however, it is addressed by rule by the Board of Chiropractic Examiners (hereinafter "Board"), which provides that "[t]he doctor of chiropractic has the responsibility as a primary health care provider to examine, establish a diagnosis/clinical impression, render treatment and/or referral, commensurate with his/her findings." GA. COMP. R. & REGS. 100 10 .01 (2002). This language emphasizes that a chiropractor has a responsibility to render a referral in appropriate cases.
A patient may be referred for two distinct purposes. The referral may be for treatment for or evaluation of conditions which are outside the scope of practice of the chiropractor but within the scope of practice of another licensed health care provider. A second purpose of referral is for diagnostic procedures outside the referring provider's scope of practice in terms of knowledge, expertise, instrumentation, or technology to determine the need for or appropriateness of further care that is within the referring provider's, i.e., chiropractor's, scope of practice. This would include a referral for an MRI or X-ray2, the results of which the chiropractor can use to determine "the need for chiropractic care" as O.C.G.A. § 43-9-12.1  requires.
I note that there is a distinction between referring for a diagnostic procedure such as MRI and ordering such a procedure. The law permits a chiropractor to refer when appropriate. The referral would necessarily be to a diagnostic practice group with a health care professional such as a radiologist trained to read, evaluate, and report on the images. I am informed by the Board that this is the actual practice since enactment of the 1997 amendment. So long as the referral is made under these circumstances, the chiropractor is acting within the scope of current Georgia law.
Therefore, it is my unofficial opinion that pursuant to O.C.G.A. § 43-9-12.1 , a chiropractor, duly licensed and properly practicing in the state of Georgia, can refer a patient for X-rays or magnetic resonance imaging if the referral is needed to determine appropriate chiropractic care or for treatment for or evaluation of conditions which are outside the scope of practice of the chiropractor, assuming the referral is otherwise prudent and proper. This opinion supersedes 1993 Op. Att'y Gen. 93 11.
Footnotes
Footnotes
1 	 Although the opinion did not address the question whether a chiropractor could refer for X-rays, it did note that state law included within the definition of "Chiropractic" "the use of electric X-ray photography, provided that the X-ray shall not be used for therapeutical purposes." 1993 Op. Att'y Gen. 93-11 at 30 (emphasis added). Even before the 1997 amendment, chiropractors were authorized under state law to X-ray patients. A fortiori, and for reasons set forth in this opinion, referral for X-rays would also be permitted under appropriate circumstances.
2 	 See note 1 supra. Georgia law specifically authorizes chiropractors to perform X-rays for non-therapeutic purposes.
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 		Executive Director Georgia Superior Court Clerks' Cooperative Authority
Opinion
Opinion by: 		W. WRIGHT BANKS, JR., Senior Assistant Attorney General
This responds to your request for an official opinion regarding whether the additional penalty imposed under O.C.G.A. § 15-21-131  should be collected in traffic cases in which the accused posts a cash bond that is subsequently forfeited and applied as a fine in lieu of the accused appearing in court.
O.C.G.A. § 15-21-131  imposes an additional penalty of five percent in criminal cases. O.C.G.A. § 15-21-131  provides as follows:
(a) In every case in which any court of this state or any municipality or political subdivision of this state shall impose a fine, which shall be construed to include costs, for any criminal offense or any criminal ordinance violation, there shall be imposed as an additional penalty a sum equal to 5 percent of the original fine.
(b) Such sums shall be in addition to any amount required by Code Section 47-17-60 to be paid into the Peace Officers' Annuity and Benefit Fund and in addition to any other amounts provided for in this chapter.
There is no express reference to bonds in O.C.G.A. § 15-21-131 , but several other Code sections involving additional penalties make specific reference to the collection of additional amounts when bonds are posted. See O.C.G.A. §§ 15-21-73 , 15-21-93 , and 15-21-179 . When additional amounts are collected when bonds are posted, O.C.G.A. § 15-21-73  makes clear that the additional amounts collected, for law enforcement and prosecutor training and for indigent defense, are not to be paid over to the Authority unless the bonds are forfeited. O.C.G.A. § 15-21-73  (a)(2). O.C.G.A. § 15-21-93 (a)(2) also provides that the additional amounts collected for jail construction and staffing are not to be paid to the county government unless the bond is forfeited.1 O.C.G.A. § 15-21-179  merely makes reference to collecting the additional penalty imposed "in every case in which any court in this state shall impose a fine or bond payment." (Emphasis added.)2 In light of the lack of an express reference to the addition of the additional penalty imposed by O.C.G.A. § 15-21-131  to bonds and the specific references to bonds in O.C.G.A. §§ 15-21-73 , 15-21-93 , and 15-21-179 , the additional penalty imposed by O.C.G.A. § 15-21-131  is not to be collected in all types of criminal cases in which bonds are posted. Your question does not address all criminal cases, but instead focuses specifically on whether the additional penalty under O.C.G.A. § 15-21-131   should be collected in traffic cases in which a cash bond is posted that is subsequently forfeited and applied as a fine in lieu of the accused appearing in court.
As an initial matter, it is clear that the additional penalty imposed under O.C.G.A. § 15-21-131  applies to traffic offenses. 1997 Op. Att'y Gen. U97-28.3 From information provided by the Georgia Superior Court Clerks' Cooperative Authority, many traffic cases are disposed of by the accused party posting a cash bond prior to the court date and forfeiting that bond in lieu of appearing in court. Unlike other situations involving the forfeiture of bonds, when a cash bond is forfeited in lieu of appearing in a traffic case the cash bond is forfeited "and the proceeds shall be applied in the same manner as fines." O.C.G.A. § 17-6-8  (emphasis added). O.C.G.A. § 40-13-58 , which addresses the disposition of traffic violations by traffic violations bureaus, provides that where a cash bond is forfeited "the proceeds of the cash bond shall be applied and distributed as any fine imposed by said court would be." (Emphasis added.)4 O.C.G.A. §§ 17-6-8  and 40-13-58 make clear that the forfeitures of cash bonds involving traffic violations do not involve the regular statutory procedure for forfeiting bail bonds.
There are a number of authorities discussing the imposition of the additional penalty under O.C.G.A. § 15-21-73 . These are relevant in light of the similarity between the additional penalty under O.C.G.A. § 15-21-73  and that under O.C.G.A. § 15-21-131 . 2005 Op. Att'y Gen. U05-4 determines that because no fine is imposed in cases involving the civil monetary penalty authorized by O.C.G.A. § 40-6-20 (f)(3)(A), the additional penalty under O.C.G.A. § 15-21-73  does not apply. Similarly, 1980 Op. Att'y Gen. 80 83 indicates that "if a sentence imposed neither costs nor a traditional fine, no penalty could be imposed under § 15-21-73." 1996 Op. Att'y Gen. U96-8 concludes that "it is clear that this sum is an additional penalty which is to be added to the fine." 2003 Op. Att'y Gen. 03 4 concludes that "when a sentencing judge imposes a fine for the violation of a criminal or traffic law, the General Assembly has mandated that there shall be imposed as an additional penalty a sum equal to the lesser of $ 50.00 or 10 percent of the original fine.'" In Rawls v. State, 210 Ga. App. 408 (1993), the Georgia Court of Appeals recognized that "the imposition of a penalty pursuant to O.C.G.A. § 15-21-73 can only attach to properly imposed fines." Id. at 409. Therefore, where no fine is imposed for a violation, the penalty pursuant to O.C.G.A. § 15-21-73  cannot be imposed. Id.
One could argue that in cases in which the bond is forfeited no fine is actually paid and, therefore, the penalty under O.C.G.A. § 15-21-131  cannot be applied. However, the funds collected in traffic cases from forfeited cash bonds are expressly required to be "applied and distributed as any fine imposed by said court would be" or "applied in the same manner as fines." O.C.G.A. §§ 17-6-8  and 40-13-58 . In order to apply and distribute the funds collected as the court would a fine, adequate funds have to be collected at the time of the posting of the bond to ensure payment of the fine amount along with the various additional penalties that are triggered by the imposition of the fine. Thus, in traffic cases in which a cash bond is forfeited in lieu of an appearance, the amount of cash bond imposed should take into account the additional penalty imposed by O.C.G.A. § 15-21-131  so that the additional penalty can be paid from the cash bond forfeited when it is "applied and distributed as any fine imposed by said court would be" or "applied in the same manner as fines" as contemplated by O.C.G.A. §§ 17-6-8   and 40-13-58 .5
Based on the foregoing, it is my official opinion that the additional penalty imposed under O.C.G.A. § 15-21-131  should be collected in traffic cases, unless there is a specific exception, in which the accused posts a cash bond that is subsequently forfeited and applied as a fine in lieu of the accused appearing in court.
Footnotes
Footnotes
1 	 It is important to keep in mind that with regard to bonds, the additional penalties in O.C.G.A. §§ 15-21-73  and 15-21-93 operate differently as the result of differing language in the Constitution. See 1990 Op. Att'y Gen. U90-4 and 1981 Op. Att'y Gen. U81-43.
2 	 The additional penalty in O.C.G.A. § 15-21-179  applies to all traffic violations unless specifically excepted. 2005 Op. Att'y Gen. 05-4.
3 	 As discussed in 2005 Op. Att'y Gen. 05-4, there are exceptions to the application of the various additional penalties. For example, none of the additional penalties, fees, or surcharges applies to the fine for failing to wear a seat safety belt. O.C.G.A. § 40-8-76.1 (e)(2).
4 	 "Cash bonds are common in criminal offenses arising under the traffic laws. In such cases, cash bonds may be forfeited by the court and the proceeds thereof shall be applied and distributed as any fine would be.'" 1972 Op. Att'y Gen. 72-20 (quoting language of former Ga. Code Ann. § 27-511 now appearing in O.C.G.A. § 17-6-8 .)
5 	 In a somewhat similar context involving the amounts withheld for the Peace Officers' Annuity and Benefit Fund from "each fine collected and each bond forfeited," which is required "to include costs," a prior opinion of the Attorney General concludes that the withholding requirement applies "whenever costs are collected, whether as part of a fine, bond, or as a result of a settlement and nolle prosequi." 1963-65 Op. Att'y Gen. 609. O.C.G.A. §§ 17-6-8  and 40-13-58 both contemplate cash bonds being forfeited and cases being thereby "disposed of and settled."
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Request By: 		
 		Commissioner, Georgia Department of Corrections
Opinion
Opinion by: 		CHRISTOPHER S. BRASHER, Senior Assistant Attorney General
You have requested my opinion whether the Georgia Department of Corrections ("the department") may delegate to the Georgia Correctional Industries Administration ("GCIA") the administration and management of responsibilities imposed by law upon the Board of Corrections and the department by the Working Against Recidivism Act, enacted during the 2005 session of the General Assembly at 2005 Ga. Laws 1222.1

The plain language of O.C.G.A. § 42-5-120  authorizes the board "to issue and promulgate rules and regulations for programs of voluntary labor by inmates" in compliance with "the published requirements of the Prison Industry Enhancement Certification Program authorized by 18 U.S.C. § 1761. " It further provides that "such rules and regulations may provide for administration and management of such work programs by the department." Id. (emphasis supplied). Neither that Act nor any other provision of law provides specific authorization for GCIA to administer the Prison Industry Enhancement Certification ("PIE") Program.
The predecessor of GCIA was created by act of the General Assembly in 1960 as the Georgia Prison Industries Administration, and renamed in 1972 the Georgia Correctional Industries Administration. See 1960 Ga. Laws 880; 1972 Ga. Laws 572. The Georgia Board of Corrections serves ex officio as the Georgia Correctional Industries Administration, and the commissioner of corrections serves as the executive officer of GCIA. O.C.G.A. § 42-10-3  . The department and the GCIA, however, are separate entities with different duties imposed by law. In response to many abuses,2 the General Assembly has narrowly prescribed the permissible use of inmate labor. See, e.g., O.C.G.A. § 42-5-60 . The Attorney General has opined on numerous occasions on the permissible use of inmate labor. See, e.g., 1999 Op. Att'y Gen. 99-12; 1980 Op. Att'y Gen. 80-44. Likewise, federal law also carefully circumscribes the permissible use of the fruits of inmate labor. See 18 U.S.C. § 1761. It is against this backdrop that I address your question.

The GCIA is a creation of state law and may only exercise those powers conferred upon it by law, either expressly or by clear implication; any grant of authority to it must be strictly construed. Bryant v. Employee Ret. Sys. of Ga., 216 Ga. App. 737 (1995); Bentley v. State Bd. of Med. Exam'rs of Ga., 152 Ga. 836 (1922); 2002 Op. Att'y Gen. U02-8; 1995 Op. Att'y Gen. 95-29; 1993 Op. Att'y Gen. 93-21. For example, in 1970 Op. Att'y Gen. 70-156, the Attorney General determined that the Board of Corrections, but not GCIA (then Georgia Prison Industries Administration), had the authority to develop a service type of industrial program because the statutory language empowering GCIA was more restrictive.3

The Attorney General has consistently opined that GCIA may only engage in and expend its funds upon those activities that are authorized by law. See, e.g., 1989 Op. Att'y Gen. 89-56; 1970 Op. Att'y Gen. 70-156; 1965-66 Op. Att'y Gen. 66-89. Moreover, only those powers that are necessarily implied from the express powers are available to be exercised by entities created by state law. Beazley v. DeKalb County, 210 Ga. 41 (1953); Tippins v. Cobb County Parking Auth., 213 Ga. 685 (1957).
Although O.C.G.A. § 42-5-120 (a) does authorize the Board of Corrections to promulgate and adopt rules and regulations that "may provide for the administration and management of [the PIE program] by the department," there is no such concurrent authorization for GCIA to administer and manage the PIE program. Id. In fact, it is plain from early non-adopted versions of House Bill 58 that the General Assembly considered but did not adopt language that would have specifically authorized GCIA to administer and manage the PIE program. See HB 58, Gen. Assem., Reg. Sess. (Ga. 2005) (version LC 22 5676); available at http://www.legis.state.ga.us/legis/2005_06/ versions/hb58_LC_22_5676_a_2.htm.
Language in O.C.G.A. § 42-5-123  ensuring compensation for "any administrative costs or other costs incurred by the department or the [GCIA] for the operation of the [PIE] program or programs" and compensation for both the department and GCIA for the use of their employees or facilities does not compel a contrary result. Such language appears to be a vestige of earlier drafts of HB 58 that permitted GCIA to manage and administer the PIE program. It is not enabling language; it essentially protects against a violation of the Gratuities Clause of the Georgia Constitution. GA. CONST. art. III, § VI, VI. Language requiring that any use of the personnel, space, and other facilities of either the department or GCIA be compensated does not necessarily imply, and certainly does not expressly provide, that GCIA may manage and administer the PIE program. At most, and only consistent with this opinion and in return for appropriate compensation, GCIA might provide some service to the department in connection with the department's administration of the PIE program.
The amendment to O.C.G.A. § 42-10-4  authorizing GCIA to have the same power and authority as the department in connection with the "provision of services" provides no basis for a contrary conclusion.4 As discussed above, the Attorney General has previously opined under prior law that GCIA could not engage in programs to provide services because it lacked statutory authority.5 While the addition of that language permits GCIA to engage in such activities, it does not provide the necessary legal authority for GCIA to manage and administer the PIE program.
Regarding the proper expenditure of funds, it is necessary to have clear, express, or necessarily implied authorization. 1987 Op. Att'y Gen. 87-15, at 37. "Regardless of the worthiness of the cause, absent a clear state constitutional or statutory authority providing for the expenditure of state funds, such funds cannot be disbursed." Willis v. Price, 256 Ga. 767 (1987). As discussed at some length in this opinion, I do not find an express or necessarily implied grant of authority for GCIA to administer the PIE program.
Therefore, it is my official opinion that state law does not permit the Georgia Department of Corrections to delegate to the Georgia Correctional Industries Administration the administration and management of the voluntary inmate labor program authorized pursuant to the Working Against Recidivism Act under O.C.G.A. §§ 42-5-120  through 125 (Supp. 2005), nor is GCIA authorized to expend funds or efforts in publicizing the program.
Footnotes
Footnotes
1 	 Introduced as House Bill 58 and signed into law by the Governor May 10, 2005, as Act No. 383, the Working Against Recidivism Act amended several sections of Title 42 of the Code and created a new Article 6 of Chapter 5, O.C.G.A. §§ 42-5-120  through 125, authorizing a voluntary inmate labor program in compliance with the federal Prison Industry Enhancement Certification Program authorized by 18 U.S.C. § 1761.
2 	 The misuse of inmate labor in Georgia has a long and notorious history. During Reconstruction, Georgia set up the convict lease system in response to the growing number of persons convicted of serious crimes, the lack of money to spend on the care of prisoners, and the destruction of the state penitentiary during the just-ended war. Under this system, convicts were leased to private entities such as railroads and mining companies. With no state oversight or supervision, treatment of the prisoners and their living and working conditions was "frightful." A HISTORY OF GEORGIA 246 (Kenneth Coleman ed., University of Georgia Press 1977). Public outcry led to the first efforts at legislative reform in 1897 when the General Assembly passed a law amending the convict lease system. 1897 Ga. Laws 71, §§ 6714 6738. It was not until 1908, however, in a special session called by the governor to avoid the renewal of convict leases that were set to expire before the regular session, that the convict lease system was abolished. 3 WALTER G. COOPER, THE STORY OF GEORGIA 409-11 (The American Historical Society, Inc. 1938). See also E. MERTON COULTER, A SHORT HISTORY OF GEORGIA (The University of North Carolina Press 1933); LAWRENCE R. HEPBURN, THE GEORGIA HISTORY BOOK (The Institute of Government, University of Georgia 1982).
3 	 Section 5 of Act No. 383, the Working Against Recidivism Act, specifically amended O.C.G.A. § 42-10-4 (4) to permit GCIA "to have the same power and authority possessed by the Department of Corrections in connection with the manufacture and sale of products and provision of services." 1970 Op. Att'y Gen. 70-156 was rendered under prior law that did not permit GCIA to engage in the provision of services. Thus, to the extent that the statute on which the opinion relied has been amended 1970 Op. Att'y Gen. 70-156 is superseded.
4 	 Indeed, because the General Assembly specifically included a reference to GCIA in § 5 of the Act and failed to include that language in any other provision dealing with the same subject matter, it is assumed that the exclusion is intentional. See Dep't of Human Res. v. Hutchinson, 217 Ga. App. 70, 72 (1995) ("The omission of [specific statutory language] invites the application of the venerable principle of statutory construction expressio unius est exclusio alterius: the express mention of one thing implies the exclusion of another; or the similar maxim more usually applied to statutes, expressum facit cessare tacitum, which means that if some things (of many) are expressly mentioned, the inference is stronger that those omitted are intended to be excluded than if none at all had been mentioned.'").
5 	 See supra note 3 and accompanying text.
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Request By: 		
 		Executive Director
 		Georgia Superior Court Clerks' Cooperative Authority
Opinion
Opinion by: 		W. Wright Banks, Jr., Senior Assistant Attorney General
You have asked whether the additional penalty imposed by O.C.G.A. § 15 21 179 applies only where a court imposes a fine for a violation of those laws set forth in Chapter 6 of Title 40 or whether the additional penalty also applies where a court imposes a fine for a violation of other traffic laws.
During its 2005 session, the General Assembly passed Senate Bill 226. As relevant to your request, Senate Bill 226 enacted O.C.G.A. § 15-21-179  which provides as follows:
(a) In every case in which any court in this state shall impose a fine or bond payment, which shall be construed to include costs, for any violation of the traffic laws of this state or for violations of ordinances of political subdivisions which have adopted by reference the traffic laws of this state, there shall be imposed as an additional penalty a sum equal to 5 percent of the original fine.
(b) Such sums shall be in addition to any amount required to be paid into any pension, annuity, or retirement fund under Title 47 or any other law and in addition to any other amounts provided for in this article.
(c) This Code section shall be repealed in its entirety on June 30, 2008, unless extended by an Act of the General Assembly.
(Emphasis added).1 Senate Bill 226 also enacted O.C.G.A. § 15-21-180 , which provides:

(a) The sums provided for in Code Section 15-21-179 shall be assessed and collected by the clerk or other court officer charged with the duty of collecting moneys from fines and shall be paid over by the last day of the following month to the Georgia Superior Court Clerks' Cooperative Authority for remittance to the Office of Treasury and Fiscal Services to be deposited into the general fund of the state treasury.
(b) Any person whose duty it is to collect and remit the sums provided for in this article who refuses to so remit shall be guilty of a misdemeanor.
Your request focuses on Chapter 6 of Title 40, the "Uniform Rules of the Road," which was enacted in part "to revise, classify, consolidate, and modernize present laws relating to the rules of the road for traffic and to establish new laws relating thereto. . . ." Head v. State, 246 Ga. 360, 362 (1980) (quoting 1974 Ga. Laws 633). In particular, you want to know whether the use of the term "traffic laws" in O.C.G.A. § 15-21-179  is intended to limit its application to the laws contained in Chapter 6 of Title 40 or whether it has a broader meaning.
There are a number of authorities that provide guidance regarding the meaning of the phrase "traffic laws" in O.C.G.A. § 15-21-179 . In the context of traffic stops by law enforcement, the Georgia Court of Appeals has not construed "traffic laws" to be only those set forth in Chapter 6 of Title 40.
In Tukes v. State, 236 Ga. App. 77 (1999), the Georgia Court of Appeals upheld the validity of a search conducted incident to a traffic stop based on an officer's observation that the driver failed to wear a safety belt, had an obscured county license plate decal, and made an improper lane change. In doing so, the Court indicated that "any one of the traffic violations observed by the officer would have provided probable cause to effectuate a stop of Tukes' car." Id. at 77 (emphasis added). As noted by the Court in Tukes, the violation for failure to wear a safety belt is set forth in O.C.G.A. § 40-8-76.1  and the violation for an obscured county decal is set forth in O.C.G.A. § 40-2-31  (e). 236 Ga. App. at 77 n.1. 2
In Smith v. State, 240 Ga. App. 150 (1999), the Georgia Court of Appeals concluded that a traffic stop was not illegal where the person stopped had been observed to have been driving with an expired tag. In doing so, the Court stated as follows:
. . . if the driver of a stopped car has broken even a relatively minor traffic law, a motion to suppress arguing that the stop was pretextual must fail. In this case, Owens was driving with an expired tag. Therefore, the officer's stop was not illegal.
Id. at 151 (emphasis added).3 In Clark v. State, 243 Ga. App. 362 (2000), the Court of Appeals, relying on the Smith decision, indicated that operating a vehicle with an expired automobile dealer drive-out tag was a traffic violation justifying a traffic stop.4 Id. at 365.
In reviewing the jurisdiction of a municipal court and that of sheriffs, prior opinions of the Attorney General have not limited or narrowly construed the phrase "traffic laws." A 1973 opinion concludes that a municipal court with jurisdiction over violations of "traffic laws" has jurisdiction over offenses relating to laws requiring annual motor vehicle inspections. 1973 Op. Att'y Gen. 73-29. 5 A 1969 opinion addressing the powers of sheriffs to enforce traffic laws includes statutes concerning licensing and size and weight requirements for motor vehicles within the scope of traffic laws. 1969 Op. Att'y Gen. U69-385.6

In 1997 Op. Att'y Gen. U97 28 this office concluded that the additional penalty added to fines imposed for criminal offenses by O.C.G.A. § 13-12-131 applies to traffic offenses. That opinion makes specific reference to the fact that violations of Chapter 6 of Title 40 are chargeable as misdemeanors, but does not limit its conclusion only to those traffic laws that are set forth in Chapter 6 of Title 40.7
O.C.G.A. § 40-13-33  sets forth a 180-day period of limitation for "any challenge to a misdemeanor conviction of any of the traffic laws of this state, or the traffic laws of any county or municipal government. . . ." In part because there is no limiting language in the quoted phrase, Georgia courts have broadly construed this period of limitation as applying to " all challenges to final convictions' of misdemeanor traffic offenses." Brown v. Earp, 261 Ga. 522, 524 (1991). Similarly, O.C.G.A. § 15-21-179 (a) does not include any limiting language in the phrase "for any violation of the traffic laws of this state. . . ." Clearly, where the General Assembly has determined to do so, it has included limiting language related to traffic violations. For example, O.C.G.A. § 40-5-57  provides for a point system pursuant to which driver's licenses are subject to suspension. The point system applies "for convictions of violations of the provisions of Chapter 6 of . . . Title [40], of violations of lawful ordinances adopted by local authorities regulating the operation of motor vehicles, and of offenses committed in other states which if committed in this state would be grounds for such assessment." O.C.G.A. § 40-5-57 (b). The point system does not apply "for violating a provision of state law or municipal ordinance regulating standing, parking, equipment, size, and weight." O.C.G.A. § 40-5-57 (b).8

The phrase "traffic laws" has not been interpreted as being limited to those laws set forth in Chapter 6 of Title 40, and the express language of O.C.G.A. § 15-21-179  does not provide any limitation. Therefore, based on the foregoing, it is my official opinion that the additional penalty imposed by O.C.G.A. § 15-21-179  applies, unless there is a specific exception, where a court imposes a fine for a violation of any traffic law and is not limited to violations of those laws that are set forth in Chapter 6 of Title 40 of the Official Code of Georgia.9
Footnotes
Footnotes
1 	 The additional penalty imposed by O.C.G.A. § 15 21 179 is triggered by the imposition of a fine or bond payment. This is quite similar to the manner in which the additional penalties mandated by O.C.G.A. § 15 21 73(a) are imposed. 2005 Op. Att'y Gen. U05-4 concludes that because no fine is imposed in cases involving the civil monetary penalty under O.C.G.A. § 40 6 20(f)(3)(A), no additional penalties pursuant to O.C.G.A. § 15 21 73(a) are authorized to be imposed in those cases. In the same manner, where a civil monetary penalty is imposed under O.C.G.A. § 40 6 20(f)(3)(A), the additional penalty pursuant to O.C.G.A. § 15 21 179 would not apply. There are other civil penalties in Title 40. See, e.g., O.C.G.A. §§ 40 5 159 and 40 6 427.
2 	 It should be noted that O.C.G.A. § 40 8 76.1(e)(2) expressly provides that the fine for failing to wear a seat safety belt is not more than $ 15.00 and is not subject to "any additional penalty, fee, or surcharge."
3 	 The offense of operating a motor vehicle with an expired license plate is set forth at O.C.G.A. § 40 2 8. Other cases have also indicated that operating a vehicle with an expired license plate is a violation of a traffic law justifying a traffic stop. Lenhardt v. State, 271 Ga. App. 453, 454 (2005); Maxwell v. State, 249 Ga. App. 747, 748 (2001).
4 	 Operating a motor vehicle with an expired dealer drive-out plate is a violation of O.C.G.A. § 40 2 8.
5 	 Georgia no longer has the motor vehicle mechanical inspections that were in place at the time of 1973 Op. Att'y Gen. 73-29. See 1982 Ga. Laws 165.
6 	 Two unofficial opinions addressing the jurisdiction of courts of ordinary reach a different result. A 1958 unofficial opinion concludes that the offense of operating a motor vehicle with an expired license tag is not an offense involving the traffic laws of the state and, therefore, not within the jurisdiction of the courts of ordinary. 1958-59 Op. Att'y Gen. 67. A 1965 unofficial opinion, also dealing with courts of ordinary, concludes that offenses involving improper tag registration, improper tags, and lack of tags are not violations of "traffic laws." 1965 Op. Att'y Gen. U65-18. The conclusions of these opinions are no longer valid in light of the authorities cited herein.
7 	 Criminal violations are provided for in numerous places in Title 40 other than Chapter 6. For example, O.C.G.A. § 40 2 8(c) provides that it is a misdemeanor to operate a motor vehicle without a valid county decal unless the decal is not required. O.C.G.A. § 40 8 7(a) provides that it is a misdemeanor to operate an unsafe motor vehicle on the highways of the state. O.C.G.A. § 40 8 79 makes it a misdemeanor for the driver of a vehicle to permit a person under the age of 18 years to ride as a passenger in the uncovered bed of a truck.
8 	 The point system has been described as applying to "moving violations of traffic regulations governing motor vehicles." Bowman v. Parrott, 200 Ga. App. 405, 405 (1991) (emphasis added). The Court of Appeals has referred to a violation of Chapter 2 of Title 40 as a "non-moving traffic offense." Freeman v. State, 194 Ga. App. 303, 303 (1990). This distinction may explain the separate grant of jurisdiction to municipal courts in O.C.G.A. § 40 13 22 for offenses under O.C.G.A. § 40 2 8. This grant of jurisdiction is in addition to that granted by O.C.G.A. § 40 13 21 to municipal courts regarding "all criminal laws of this state relating to traffic upon the public roads, streets, and highways of this state where the penalty for the offense does not exceed that of the grade of misdemeanor."
9 	 As previously noted, there is a specific exception from "any additional penalty, fee, or surcharge" in O.C.G.A. § 40-8-76.1 (e)(2). See supra note 2. There are other specific exceptions. See, e.g., O.C.G.A. § 40-8-76 (b)(2).
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Opinion by: 		KATHERINE DIAMANDIS, Assistant Attorney General
You have requested my opinion on whether the additional monetary penalties imposed pursuant to O.C.G.A. § 15 21 73 can be added to the civil monetary penalty authorized under O.C.G.A. § 40 6 20.
In 2001 the legislature amended O.C.G.A. § 40 6 20 to provide for the use of traffic-control signal monitoring devices. 2001 Ga. Laws 770. These devices work in "conjunction with a traffic-control signal to produce recorded images of motor vehicles being operated in disregard or disobedience of a CIRCULAR RED or RED ARROW signal." O.C.G.A. § 40 6 20(f)(1)(C). For enforcement purposes, the "driver of a motor vehicle shall be liable for a civil monetary penalty of not more than $ 70.00 if such vehicle is found, as evidenced by recorded images produced by a traffic-control signal monitoring device, to have been operated in disregard or disobedience of a CIRCULAR RED or RED ARROW signal." O.C.G.A. § 40 6 20(f)(3)(A). Any court having jurisdiction over a violation of O.C.G.A. § 40 6 20(a) or any ordinance adopting its provisions shall be authorized to impose the civil monetary penalty "of not more than $ 70.00" provided by O.C.G.A. § 40 6 20(f)(3)(A). O.C.G.A § 40 6 20(f)(6).
The cardinal rule of statutory construction is to ascertain the intention of the legislature. In attempting to discern the intent of the legislature, certain presumptions are utilized. One of those presumptions is that the legislature was aware of the state of the law at the time it enacted the legislation in question. Davis v. State, 246 Ga. 761-62 (1980). It is clear that the legislature has chosen not to treat this civil monetary penalty as a "fine." While the legislature has provided for the imposition of fines throughout Title 40, it has specifically prescribed here that a civil monetary penalty, and not a fine, be imposed for a violation. Evidence of the legislature's intent to distinguish between a civil monetary penalty and a fine is also found in the 2003 amendments to O.C.G.A. § 40 14 21 (traffic-control signal monitoring device use) and O.C.G.A. § 40 14 24 (traffic-control signal monitoring device reporting) where "civil monetary penalty" was substituted for "fine." 2003 Ga. Laws 597, §§ 3-4. This distinction is relevant to an analysis of O.C.G.A. § 15 21 73(a)(1).
Legislative intent may further be determined by examining related laws since the legislature is presumed to know all pertinent laws existing at the time legislation is enacted. Spence v. Rowell, 213 Ga. 145, 150 (1957). Code section 15 21 73(a)(1) provides for additional penalties for certain offenses; among these offenses are "civil traffic violations." Civil traffic violations were included among offenses subject to additional penalties during the 2004 legislative special session. H.B. 1EX, § 5, 2004 Gen. Assem. Extra. Sess., 2005 Ga. Laws ES3. However, the legislature did not change the condition precedent to the additional penalty that the court impose a fine. Under O.C.G.A. § 15 21 73(a)(1), the imposition of a fine is a prerequisite to the imposition of any additional penalty. Because O.C.G.A. § 40 6 20(f)(3)(A) permits the imposition of a civil monetary penalty only, the condition precedent of having a fine imposed under O.C.G.A. § 15 21 73(a)(1) cannot be met and the additional penalty cannot be imposed.
Moreover, the limitation found in O.C.G.A. § 40 6 20(f)(4) clearly indicates that an additional penalty cannot be assessed. This subsection provides that the civil monetary penalty shall not be considered "a moving traffic violation," shall be deemed "non-criminal," and "shall not be deemed a conviction." This proviso prohibits the assessment of points, the reporting of a violation on a person's driving record, and the use of a violation for any insurance purpose. The language of this subsection further supports the conclusion that the penalties under O.C.G.A. § 15 21 73 should not be assessed.
Because O.C.G.A. § 15 21 73 can only apply to a case where there is a "conviction," and because a violation of O.C.G.A. § 40 6 20, for which a civil penalty is imposed, is specifically deemed not to be a conviction, O.C.G.A. § 15 21 73 cannot apply. Accord 1983 Op. Att'y Gen. 83-80 (if sentence imposes neither costs nor traditional fine, no penalty can be imposed under O.C.G.A. § 15 21 73; further, O.C.G.A. § 15 21 73 requires "conviction").
Therefore, it is my unofficial opinion that the additional monetary penalties provided in O.C.G.A. § 15 21 73 may not be added to the civil monetary penalties imposed pursuant to O.C.G.A. § 40 6 20.
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You have asked whether a probate court may issue a firearms license pursuant to O.C.G.A. § 16 11 129 to a person who has been convicted of a drug offense and who is later pardoned and expressly authorized by the State Board of Pardons and Paroles to receive, possess, or transport a firearm. See O.C.G.A. § 16 11 131(c). For the reasons set forth herein, it is my unofficial opinion that the probate court may not issue a firearms license to such a person.
While the right to keep and bear arms is generally secured by the Second Amendment to the United States Constitution, individual states and the federal government may regulate citizens' rights to possess and carry a firearm. Presser v. Illinois, 116 U.S. 252 (1886). Pursuant to that authority, the Georgia General Assembly has developed a two-tiered approach in determining who may possess a firearm, and who may further be afforded the privilege of being licensed to carry a firearm in a concealed manner.
In Georgia, the right to possess a firearm in a home, vehicle, or place of business does not require a license. See O.C.G.A. §§ 16 11 126 and 16 11 128. Rather, as noted in those Code sections, Georgia law merely prohibits certain persons from possessing any firearm. A license issued pursuant to O.C.G.A. § 16 11 129 authorizes a person to carry a firearm in a concealed manner outside a home, vehicle, or place of business. The lack of a license issued pursuant to O.C.G.A. § 16 11 129 does not prevent a person from possessing a firearm otherwise in conformity with the law.
On the question of who may possess a firearm, as noted above, Georgia law specifically prohibits any unpardoned felon or person on first offender probation from possessing a firearm. See O.C.G.A. § 16 11 131. Those persons not disqualified from possessing a firearm by O.C.G.A. § 16 11 131 must then be approved by the county probate court to receive a license to carry a firearm in a concealed manner pursuant to O.C.G.A. § 16 11 129. Georgia law specifically excludes certain persons otherwise eligible to possess a firearm from obtaining a license pursuant to O.C.G.A. § 16 11 129, including persons under age 21, unpardoned felons, and those pardoned felons who are convicted of offenses involving controlled substances. See O.C.G.A. § 16 11 129(b).1
It is well settled that a specific statute will prevail over a general statute unless there is indication of a contrary legislative intent. Garden Hills Civic Association, Inc., v. MARTA, 273 Ga. 280 (2000). Georgia's statutory scheme clearly establishes that the requirements to be licensed to carry a firearm in a concealed manner outside one's home, vehicle, or place of business are more stringent than the minimal restrictions on the mere possession of a firearm. Plainly, then, the more specific requirements of O.C.G.A. § 16 11 129 would prevail, to the extent of any conflict, over the more general restrictions found in O.C.G.A. § 16 11 131.
Moreover, a later enacted statute is presumed to be enacted with full knowledge of any existing statutes. State v. Davis, 246 Ga. 761 (1980). Such statute should be construed in harmony with the existing law, and the meaning and effect will be determined in connection with those previously enacted statutes. Id. This canon of statutory construction is helpful in this instance, wherein O.C.G.A. § 16 11 129(b)(5)(A), which prohibits a pardoned convicted felon from obtaining a license, was enacted in 1990, ten years after the statute which authorizes a pardoned convicted felon to possess a firearm. See O.C.G.A. § 16 11 131. Thus, an examination of the differing legislative objectives of these two statutory provisions further reveals the intent of the General Assembly to further restrict those persons with drug convictions from being licensed to carry firearms.
Your inquiry alludes to a contradiction between O.C.G.A. § 16 11 129 and O.C.G.A. § 16 11 131; when read in pari materia, however, those two provisions can be harmonized. Official Code of Georgia Annotated § 16 11 129(b)(3) generally provides that probate courts may issue a license to carry a firearm to a person convicted of any felony if that person has received a pardon. Pursuant to O.C.G.A. § 16 11 129(b)(5)(A), however, if the conviction is for an offense arising out of the unlawful manufacture, distribution, possession, or use of a controlled substance or dangerous drug as defined therein, that person may not receive a license pursuant to that Code section, even if the person receives a pardon for that conviction. Official Code of Georgia Annotated § 16 11 131 only protects the convicted felon who has been pardoned from being charged with the crime of possession of a firearm by a convicted felon; it does not afford him the privilege of obtaining a license to carry that firearm in a concealed manner outside his home, vehicle, or place of business.2

In summary, it is my unofficial opinion that a probate court may not issued a license pursuant to O.C.G.A. § 16 11 129 to a person convicted of a drug offense as that is described in O.C.G.A. § 16 11 129(b)(5)(A), even if that person has been pardoned.
Footnotes
Footnotes
1 	 Marijuana is considered a controlled substance as that is defined in O.C.G.A. § 16 11 129(b)(5)(B)(i). See 1997 Op. Att'y Gen. U97-29.
2 	 Fain v. State, 259 Ga. 708 (1989) does not affect the above analysis of a controlled substance violation as defined in O.C.G.A. § 16 11 129(b)(5)(A) because the court in Fain was reviewing a non-forcible felony conviction, and not a controlled substance conviction.
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You have asked for guidance regarding the removal of sheriffs and other public officials from the definition of "local government" in the 2004 amendment to O.C.G.A. § 36 70 2(5.2) (Supp. 2004) in House Bill 666.
The responsibility for delivery of local government services is addressed in Article 2 of Chapter 70 of Title 36 of the Code. O.C.G.A. §§ 36 70 20 through 36 70 28 (2000 and Supp. 2004). Under the provisions governing planning, counties and cities are to develop coordinated and comprehensive plans pursuant to minimum standards and procedures established by the Department of Community Affairs. See O.C.G.A. §§ 36 70 1 through 36 70 5 (2000 and Supp. 2004); see also 50-8-30. Under Article 2 of Chapter 70, entitled "Service Delivery," local governments are to "execute an agreement for the implementation of a local government service delivery strategy as set forth in this article by July 1, 1999." O.C.G.A. § 36 70 21. Revisions to the service delivery strategy are to be made "if necessary," as provided in O.C.G.A. § 36 70 28(b)(1)-(6).2
O.C.G.A. § 36 70 2 (Supp. 2004) lists the definitions of various terms used in Chapter 70. House Bill 666 changed the definition of "local government" in O.C.G.A. § 36 70 2(5.2) (Supp. 2004) to exclude certain officials and their office as follows:
(5.2) Local government' means any county as defined in paragraph (3) of this Code section or any municipality as defined in paragraph (7) of this Code section. The term does not include any school district of this state nor any sheriff, clerk of the superior court, judge of the probate court, or tax commissioner or the office, personnel, or services provided by such elected officials. 2004 Ga. Laws 585 § 1 (emphasis added) (underscored matter added by 2004 amendment), amending O.C.G.A. § 36 70 2(5.2) (effective May 13, 2004).
As I understand from your letter, there has been a disagreement between Hall County and the City of Gainesville regarding whether, by enacting HB 666, the General Assembly meant to remove or omit the costs of the sheriff and the sheriff's office from tax equity negotiations between cities and counties. We have received and reviewed the analyses from you as counsel for Hall County, from counsel for the Association County Commissioners of Georgia, and from counsel for the Georgia Municipal Association. You conclude in your letter that HB 666 "provides that the operations of the sheriff, clerk of court, probate judge and tax commissioner are not to be included in the deliberations between county commissioners and municipal officials in negotiating county Service Delivery Strategies." This view is shared by the Association County Commissioners of Georgia.
The Georgia Municipal Association (GMA) does not agree. In a memorandum to its members dated May 10, 2004, which you enclosed with your letter, the Executive Director of GMA states:
GMA has learned that county officials engaged in updates to their comprehensive plans and/or service delivery strategies are now attempting to use this amendment to specifically exclude the costs and services of the sheriff's office from examination under the tax equity provisions of the Service Delivery Strategy Act. Please be advised that HB 666, if signed by the Governor, will not change this requirement. In fact, counties must still address the tax equity issues caused by the cost of services provided primarily for the benefit of unincorporated areas of the county. These costs must be borne by the unincorporated area residents who receive these services.
Publication by GMA dated May 10, 2004, to GMA Member Cities from Jim Higdon, Executive Director.
We received a letter from counsel for GMA which states that the Service Delivery statutes focus not on the services a local government "could" provide, but the ones they "actually do" provide. Letter from Susan Pruett, General Counsel for GMA, dated January 28, 2005, at 2 (hereinafter "GMA letter"). In the letter, GMA's counsel contends that sheriffs have both "mandated" duties and "discretionary" duties. GMA letter at 1. GMA agrees that the mandated duties, like running the county jail, serving process, transporting prisoners, and providing security for the courthouse, should be funded on a county-wide basis. Id. However, GMA counsel argues that the "patrol function" of the sheriff's office is "not provided on a county-wide basis in many areas of this state," and that "city residents should not be required to pay both city ad valorem taxes to fund the law enforcement services of the city police department and pay county ad valorem taxes to pay for law enforcement services of the sheriff's office provided only to unincorporated area residents." Id. at 1, 2. As I understand it, counsel for GMA argues that HB 666 does not exclude the costs of the sheriff's office "from examination under the tax equity provisions" of the Service Delivery statutes because the change to the definition of "local government" in HB 666 did not effect a change of the meaning of the phrase "any service" in O.C.G.A. § 36 70 24(3)(A) (Supp. 2004). Id. at 3. As I further understand, the argument is that the phrase "any service" includes the services of the sheriff and the sheriff's office. The amendment to the term "local government" did not effect a change in the meaning of "any service"; thus, the amendment does not alter the requirement that cities and counties must fully consider the way services are funded to assure that municipal residents are not taxed twice for law enforcement services of both city police and the sheriff's office. Id. at 2.
Local governments are to develop service delivery strategies that "promote the delivery of local government services in the most efficient, effective, and responsive manner. The strategy shall identify steps which will be taken to remediate or avoid overlapping and unnecessary competition and duplication of service delivery and shall identify the time frame in which such steps shall be taken." O.C.G.A § 36 70 24(1) (Supp. 2004).
GMA objects to paying for services of the sheriffs which it sees as duplicative of municipal law enforcement services. However, the definition of "local governments" in HB 666 expressly excludes sheriffs and the other officials listed and their offices. In construing this statute, "the ordinary signification shall be applied to all words." O.C.G.A. § 1 3 1(b). GMA's view that the phrase "any service" is not synonymous with any "local government service" is not borne out by the plain language of the statute. In O.C.GA. § 36 70 24(3)(A) (Supp. 2004), the term "any" modifies "service," and Chapter 70 of Title 36 concerns the "strategy" for the delivery of services.
The strategy shall ensure that the cost of any service which a county provides primarily for the benefit of the unincorporated area of the county shall be borne by the unincorporated area residents, individuals, and property owners who receive the service. Further, when the county and one or more municipalities jointly fund a county-wide service, the county share of such funding shall be borne by the unincorporated residents, individuals, and property owners that receive the service.
O.C.G.A. § 36 70 24(3)(A) (Supp. 2004) (emphasis added).
Statutes are to be construed in pari materia or in relation to other statutes of which they are a part and all statutes relating to the same subject matter; that is, statutes should be construed and harmonized wherever possible so as to give effect to the legislative intent. Ryan v. Commissioners of Chatham County, 203 Ga. 730 (1948). When read in pari materia, the entire Article is about local government service delivery strategy. In construing HB 666, the plain meaning of "do not include" in the amendment is inescapable: sheriffs and the other listed officials and their offices are to be omitted or "not included" throughout the Service Delivery statutes. This is true whether the Code provisions refer to "local government" or analogous phrases like "such services" or "each service" or "the services" or "identified services."
This is consistent with the analysis of a commentator who stated that "[a] clarifying statute provides that sheriffs, clerks of court, probate judges, and tax commissioners are not included in county-municipal deliberations for formulating county service delivery strategies." R. Perry Sentell, Jr., ANNUAL SURVEY OF GEORGIA LAW: JUNE 1, 2003 -- MAY 31, 2004, Local Government Law, 56 MERCER L. REV. 351, 393 (2004) (citing Ga. H.R. Bill 666, Reg. Sess. (2004)) (emphasis added). Thus, whenever the phrase "local government services" or any analogous phrase is used, HB 666 expressly provides that sheriffs, the other listed officials and their offices are "not includeed." 2004 Ga. Laws 585 § 1.
This analysis is borne out when those phrases are considered in the context of the statute. Phrases that refer to "services" all mean "local government" services. For example:
Each local government service delivery strategy shall include the following components:
(1) An identification of all local government services presently provided or primarily funded by each general purpose local government and each authority within the county, or providing services within the county, and a description of the geographic area in which the identified services are provided by each jurisdiction;
(2) An assignment of which local government or authority, pursuant to the requirements of this article, will provide each service, the geographic areas of the county in which such services are to be provided, and a description of any services to be provided by any local government to any geographic area outside its geographical boundaries. In the event two or more local governments within the county are assigned responsibility for providing identical services within the same geographic area, the strategy shall include an explanation of such arrangement;
(3) A description of the source of the funding for each service identified pursuant to paragraph (2) of this Code section; and
(4) An identification of the mechanisms to be utilized to facilitate the implementation of the services and funding responsibilities identified pursuant to paragraphs (2) and (3) of this Code section.
O.C.G.A. § 36 70 23 (emphasis added).
Also, O.C.G.A. § 36 70 24 (Supp. 2004) provides in pertinent part:
In the development of a service delivery strategy, the following criteria shall be met: (1) The strategy shall promote the delivery of local government services in the most efficient, effective, and responsive manner. The strategy shall identify steps which will be taken to remediate or avoid overlapping and unnecessary competition and duplication of service delivery. . . . When a municipality provides a service at a higher level than the base level of service . . . such  service shall not be considered a duplication of the county service; (2)(A) The strategy shall provide that water or sewer fees charged to customers located outside the geographic boundaries of a service provider shall not be arbitrarily higher than the fees charged to customers . . . located within the geographic boundaries of the service provider.
. . . .
(3)(A) The strategy shall ensure that the cost of any service which a county provides primarily for the benefit of the unincorporated area of the county shall be borne by the unincorporated area residents, individuals, and property owners who receive the service. Further, when the county and one or more municipalities jointly fund a county-wide service, the county share of such funding shall be borne by the unincorporated residents, individuals, and property owners that receive the service.
(Emphasis added.)
While I understand the views of both the county and the city proponents to be reasonable as policy views, the plain meaning rule and the context of the phrases in Article 2 as a whole dictate that these similar clauses mean "any local government service." Therefore, it is my unofficial opinion that the 2004 amendment to O.C.G.A. § 36 70 2(5.2) (Supp. 2004) removes any sheriff, clerk of the superior court, judge of the probate court, or tax commissioner or the office, personnel, or services provided by such elected officials from the definition of "local government" with the result that those officials and the costs of their offices are not to be included in the deliberations of local government officials when formulating agreements between counties and cities regarding the delivery of local government services.
Footnotes
Footnotes
1 	 House Bill 666, 2004 Ga. Laws 585 § 1 (referenced herein as "HB 666").
2 	 The local government service delivery laws in Chapter 70 of Title 36 are sometimes referred to herein as the "Service Delivery statutes."
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You have asked for my official opinion on how the powers and duties of your office in relation to enforcing the State's Election Code are affected by the creation and operation of the State Election Board, which you also chair. It is my official opinion that Georgia law anticipates a symbiotic relationship between the Office of the Secretary of State and the State Election Board, but does not provide either entity with authority over the day-to-day operations of or the ability to exercise direct control over the substantive or policy-making role of the other agency.
The Office of the Secretary of State
The Office of the Secretary of State is created by the Georgia Constitution. GA. CONST. art. V, § III, I.1 The Office is filled in the same manner as that of the Governor, i.e., by statewide election, and the incumbent serves a four-year term of office. GA. CONST. art. V, § I, I. A person seeking to hold that office must have been both a citizen of the United States for ten years and a legal resident of the state for four years immediately preceding his or her election or appointment. GA. CONST. art. V, § III, II(a). Additionally, a person seeking to hold that office must have attained the age of 25 by the date he or she assumes the office. Id.

The Constitution does not directly prescribe specific duties for the Secretary of State, but instead provides that the powers and duties of the Secretary and other statewide elected constitutional officers shall be defined by the General Assembly. GA. CONST. art. V, § III, III.2 The Constitution does, though, in other areas provide for specific duties of the Secretary of State which relate either directly or indirectly to the area of "election's laws."3 For example, in Article II of the Constitution dealing with Voting and Elections, the General Assembly is required to, "provide by law for a procedure whereby returns of all elections by the people shall be made to the Secretary of State." GA. CONST. art. II, § II, I. The Secretary has the duty to certify referendum results for amendments to or repeals of local laws, ordinances, resolutions, or regulations and to accept for filing and publish information related to such referendums. GA. CONST. art. IX, § II, (b)(2) and (g). The Secretary is also charged with helping to prepare and publish summaries of proposed amendments to the State Constitution prior to their being submitted for approval in statewide referendums. GA. CONST. art. X, § I, II. These provisions provide a constitutional dimension to the Secretary of State's responsibility in the area of the elections.
In carrying out its constitutional duty to define further the powers and duties of the Secretary, the General Assembly has enacted a multitude of statutes specifically defining the authority of that office, many of them in areas dealing with the state's election laws. These are, of course, primarily identified in Title 21 of the Code of Georgia, but are also recognized in other provisions of the Code.4

The State Election Code provides in O.C.G.A. § 21 2 50(a) that the Secretary of State is empowered as follows:
(1) To determine the forms of nomination petitions, ballots, and other forms the Secretary of State is required to determine under this chapter;
(2) To receive registration statements from political parties and bodies and to determine their sufficiency prior to filing, in accordance with this chapter, and to settle any disputes concerning such statements;
(3) To receive and determine the sufficiency of nomination petitions of candidates filing notice of their candidacy with the Secretary of State in accordance with this chapter;
(4) To certify to the proper superintendent official lists of all the political party candidates who have been certified to the Secretary of State as qualified candidates for the succeeding primary and to certify to the proper superintendent official lists of all the candidates who have filed their notices of candidacy with the Secretary of State, both such certifications to be in substantially the form of the ballots to be used in the primary or election. The Secretary of State shall add to such form the language to be used in submitting any proposed constitutional amendment or other question to be voted upon at such election;
(5) To furnish to the proper superintendent all blank forms, including tally and return sheets, numbered lists of voters, cards of instructions, notices of penalties, instructions for marking ballots, tally sheets, precinct returns, recap sheets, consolidated returns, oaths of managers and clerks, oaths of assisted electors, voters certificates and binders, applications for absentee ballots, envelopes and instruction sheets for absentee ballots, and such other supplies as the Secretary of State shall deem necessary and advisable from time to time, for use in all elections and primaries. Such forms shall have printed thereon appropriate instructions for their use;
(6) To receive from the superintendent the returns of primaries and elections and to canvass and compute the votes cast for candidates and upon questions, as required by this chapter;
(7) To furnish upon request a certified copy of any document in the Secretary of State's custody by virtue of this chapter and to fix and charge a fee to cover the cost of furnishing same;
(8) To perform such other duties as may be prescribed by law;
(9) To determine and approve the form of ballots for use in special elections;
(10) To prepare and provide a notice to all candidates for federal or state office advising such candidates of such information, to include requirements of this chapter, as may, in the discretion of the Secretary of State, be conducive to the fair, legal, and orderly conduct of primaries and elections. A copy of such notice shall be provided to each superintendent for further distribution to candidates for county and militia district offices;
(11) To conduct training sessions at such places as the Secretary of State deems appropriate in each year, for the training of registrars and superintendents of elections;
(12) To prepare and publish, in the manner provided in this chapter, all notices and advertisements in connection with the conduct of elections which may be required by law;
(13) To prepare and furnish information for citizens on voter registration and voting;
(14) To maintain the official list of registered voters for this state and the list of inactive voters required by this chapter; and
(15) To develop, program, and build ballots for use by counties and municipalities on direct recording electronic (DRE) voting systems in use in the state.
Other prominent assignments of powers and responsibilities to the Secretary in relation to the implementation of the state's election laws include authorizing the Secretary to accept or challenge the qualifications of candidates for state or federal office (O.C.G.A. § 21 2 5), designating the Secretary as the chief state election official under the Help America Vote Act of 2002 (HAVA) and under the National Voter Registration Act of 1993 (NVRA) (O.C.G.A. §§ 21 2 50.2 and 21 2 210), authorizing the Secretary to train the state's local elections officials (O.C.G.A. § 21 2 100), maintaining the statewide voter registration system (O.C.G.A. §§ 21 2 219 through 21 2 225) and designing and implementing the statewide electronic voting system (O.C.G.A. § 21 2 300).
As demonstrated by Appendix B to this opinion, these provisions barely touch upon the myriad of powers, duties, and responsibilities assigned to the Secretary by the General Assembly. Just as a matter of sheer volume and scope, it is clear that under both the Constitution and the laws of the State the Secretary is the state official with the power, duty, and authority to manage the state's electoral system. No other state official or entity is assigned the range of responsibilities given to the Secretary of State in the area of elections.
The State Election Board
Consistent with the Secretary's responsibilities in the area of elections, the General Assembly has also designated the Secretary as the chairperson of the State Election Board (Board or SEB). The immediate predecessor to the State Elections Board was the State Election Commission, which was originally created in 1959. 1959 Ga. Laws 59. That Commission was originally composed of the Governor, the Secretary of State, and the Attorney General, with the Secretary of State being designated as the chairperson. Id. Its duties were not enumerated in great detail by the General Assembly, but were to be particularly focused on absentee voting by members of the military, the selection of presidential electors, the qualifications and registration of voters, and the election of United States Senators. 1959 Ga. Laws at 60.5 Administrative staff for the Commission was provided by the Secretary of State. Id.

In 1964, Georgia adopted its first unified State Election Code.6 As a part of this legislation, the State Election Board was created as a three member body, chaired by the Secretary of State and further composed of two electors, one each to be selected by a majority vote of the House of Representatives and the Senate. 1964 Ga. Laws Ex. Sess. 26, 33-34. These two members of the Board served two year terms which were concurrent with the terms of the members of the legislative body which chose them. Id. Additionally, the executive committee of each of the state's political parties had the "privilege of from time to time appointing a member of its party to act as an advisor to the Board."7 1964 Ga. Laws Ex. Sess. 34. The Board was authorized to consult with and receive advice from these political party advisors. Id.

In relation to the office of the Secretary of State, this three-member Election Board was charged with the duty
to so coordinate the work of the Secretary of State, the ordinaries, the poll officers, and other officials, as to obtain uniformity in their practices and proceedings and legality and honesty in all elections.
1964 Ga. Laws Ex. Sess. 35 (former Ga. Code Ann. § 34 202(a)).8 The Board was authorized to adopt rules and regulations consistent with the law "as will be conducive to the fair, legal and orderly conduct of elections" and to file those rules with the Secretary of State. Id. (Former Ga. Code Ann. § 34 202(b)). These Board rules were then to be published and distributed to election officials across the state. Id. (Former Ga. Code Ann. § 34 202(c)). The Board could also investigate the administration of election laws and report violations for prosecution, move to file or intervene in court cases involving the state's election law, or conduct its own investigations into alleged election frauds or irregularities. 1964 Ga. Laws Ex. Sess. 35-38, 84-86 (former Ga. Code Ann. §§ 34 202, 34 203, 34 204, 34 904).

In 1968, the composition of the SEB was altered so that the nominees of the political parties were made actual members of the Board rather than just advisors, bringing the composition of the Board to five members and still chaired by the Secretary of State. 1968 Ga. Laws 862, 862 64. The role of the Board was then described as supervising and coordinating the work of the Secretary and local election officials so "as to obtain uniformity in their practices and proceedings and legality and purity in all primaries and elections." 1968 Ga. Laws 865. The Board also was given the authority to formulate, adopt, and promulgate rules and regulations "as will be conducive to the fair, legal and orderly conduct of primaries and elections" and to publish and furnish copies of the state's election laws and pertinent rules and regulations for election officials and the public. Id. The Board retained its ability to investigate the administration of election laws and alleged frauds and irregularities and report any violations for prosecution. Id. As to matters of policy, the SEB was authorized to make recommendations on legislation to the General Assembly and to take such other action, consistent with the law, as would be conducive to fair, legal, and orderly elections. 1968 Ga. Laws 867-68.
In 1969, members of the SEB other than the Secretary were prohibited from qualifying for any elected office. 1969 Ga. Laws 329, 332. The Board was given the ability to go into court to enforce the state's election laws in 1991, and the authority to hold administrative proceedings and impose civil fines for the violation of the state's election laws in 1993. 1991 Ga. Laws 608; 1993 Ga. Laws 1670, 1671 72. The Attorney General was also given the authority in 1993 to investigate violations of election laws, either independently or upon referral from the Board. Id. The current version of the statute took shape under revisions in 1998 (which otherwise eliminated the state's separate municipal election code), 2001 (permitting private parties to proceed with remedies to election-related complaints without waiting for SEB action), and 2003 (providing the SEB with authority to promulgate rules and regulations defining uniform and nondiscriminatory standards for counting votes). 1998 Ga. Laws 295, 307 34; 2001 Ga. Laws 230, 231; 2003 Ga. Laws 517, 519.
The SEB remains a five person board today, chaired by the Secretary of State. The remaining four members, who must be electors,9 are selected respectively by a majority of the House, a majority of the Senate, and nominated by each party for appointment by the Governor as representatives of the state's two recognized political parties, the Democratic and Republican Parties of Georgia. See O.C.G.A. § 21 2 30. Three members of the Board constitute a quorum and can exercise the powers and duties of the SEB as an entity. O.C.G.A. § 21 2 30(d). The law provides no authority for members of the Board to act individually and separately from this quorum of the Board. Id. The powers and duties assigned to the Board include:
(1) To supervise and coordinate the work of the office of the Secretary of State, superintendents, registrars, deputy registrars, poll officers, and other officials so as to obtain uniformity in their practices and proceedings and legality and purity in all primaries and elections;
(2) To formulate, adopt, and promulgate such rules and regulations, consistent with law, as will be conducive to the fair, legal, and orderly conduct of primaries and elections; and, upon the adoption of each rule and regulation, the board shall promptly file certified copies thereof with the Secretary of State and each superintendent;
(3) To publish and furnish to primary and election officials, from time to time, a sufficient number of indexed copies of all primary and election laws and pertinent rules and regulations then in force;
(4) To publish and distribute such explanatory pamphlets regarding the interpretation and application of primary and election laws as in the opinion of the board should be distributed to the electorate;
(5) To investigate, or authorize the Secretary of State to investigate, when necessary or advisable the administration of primary and election laws and frauds and irregularities in primaries and elections and to report violations of the primary and election laws either to the Attorney General or the appropriate district attorney who shall be responsible for further investigation and prosecution. Nothing in this paragraph shall be so construed as to require any complaining party to request an investigation by the board before such party might proceed to seek any other remedy available to that party under this chapter or any other provision of law;
(6) To make such recommendations to the General Assembly as it may deem advisable relative to the conduct and administration of primaries and elections;
(7) To promulgate rules and regulations to define uniform and nondiscriminatory standards concerning what constitutes a vote and what will be counted as a vote for each category of voting system used in this state;
(8) To employ such assistants as may be necessary; and
(9) To take such other action, consistent with law, as the board may determine to be conducive to the fair, legal, and orderly conduct of primaries and elections.
O.C.G.A. § 21 2 31.10

The SEB retains its ability to intervene or institute legal actions in the courts and to enforce the state's election laws through administrative enforcement actions. O.C.G.A. § 21 2 32, 21 2 33, 21 2 33.1. The Election Code further clarifies the scope of the SEB's administrative authority by providing that it may hear complaints and levy civil penalties for the failure of local election officials to attend training, obtain necessary certifications, or for failing to properly maintain the registered voters list or for failing to provide access for provisional ballots. See O.C.G.A. §§ 21 2 100, 21 2 101, 21 2 231, 21 2 408. Additionally, the SEB may by rule or regulation determine the appropriate wording for the directions on how to vote on the state's voting equipment and may provide rules and regulations for assuring ballot secrecy for write-in votes. O.C.G.A. §§ 21 2 284, 21 2 373. The Board also may impose a $ 100,000 penalty for the sale of voting equipment in Georgia which has not been certified for use by the Secretary of State. O.C.G.A. §§ 21 2 324, 21 2 368, 21 2 379.2. Under O.C.G.A. § 21 2 408, the Board is authorized to accept the written designation of political party poll watchers and the Secretary of State, as chairperson of the Board, may then officially designate those poll watchers. Finally, the SEB is required to receive notice of and copies of election contest petitions. O.C.G.A. § 21 2 524.
Relationship of the Agencies
Given this legal framework, then, Georgia law provides for a symbiotic relationship between the Office of the Secretary of State and the State Election Board but it does not provide either entity with authority over the day-to-day operations of or the ability to exercise direct control over the substantive or policy-making role of the other. The Secretary of State is a constitutional officer elected statewide. The constitutional status of the Secretary includes a responsibility in the area of elections. The General Assembly has recognized this assignment of authority to the Secretary through the Official Code of Georgia and has not otherwise called into question the power and responsibility of the Secretary through its delineation of additional responsibilities to the State Election Board.11

Georgia's Constitution and Election Code make it amply clear that the Secretary is charged with the primary responsibilities required to enforce the state's election laws. There is no indication in the law that the constitutional and statutory authority of this officer should be limited or substantively controlled by a board of political appointees who are not answerable to the electorate for their actions.
The role of the State Election Board is more limited in the area of implementing and enforcing the state's election laws than that of the Secretary. Its duties and responsibilities relate not just to the Office of the Secretary of State, but also to local election officials such as voter registrars and election superintendents, and are directed to the broader policy considerations of providing for technical uniformity in the operation of election practices and procedures and in providing a due process mechanism for determining whether violations of laws, rules, or regulations have occurred. A review of O.C.G.A. § 21 2 31 shows that the Board's role is to educate and coordinate across the lines of state and local governmental authority to assure that there is consistent and uniform guidance on interpretation and implementation of the Election Code. This is done through the adoption of rules and regulations which are then published and distributed to all election officials, and through the administrative enforcement powers that the SEB has to enforce those rules and regulations. Should the Board believe that there are additional requirements that should be advanced in the area of election law, but which are beyond its abilities to provide through rule or regulation or which exceed the scope of its authority, the Board is authorized to make legislative recommendations to the General Assembly.
The use of the term "supervise" in O.C.G.A. § 21 2 31(1) does not mean that the State Election Board, however, becomes the director of or has authority over the actual operation of the Office of the Secretary of State or of any local election official, whose offices are also separately created by either the Constitution or state law. There is no indication that the use of the term "supervise" is intended to provide the Board with the authority to run the day-to-day operations of these offices. Neither the Board nor any single member of the Board has any power or authority to make employment or operational decisions for any of these state or local officials or to engage in any policy making or operational oversight of their general activities.
The term "supervise" is not defined in the Code itself and is not a "term of art" related to a particular area of the law or profession, so the rules of statutory construction provide that it be given its ordinary and common meaning. O.C.G.A. § 1 3 1(b); 1997 Op. Att'y Gen. 97 18; 1995 Op. Att'y Gen. 95 42. Generally, the term "supervise" means to give direction, to inspect or to look over the performance of others. See THE AMERICAN HERITAGE DICTIONARY 1221 (2d ed. 1985). In the context of O.C.G.A. § 21 2 31 and the other limited statutory provisions regarding the Board, this means the Board is given the authority to provide policy direction and oversight to the Office of the Secretary of State and local election officials in the area of elections to the extent that such policy direction and oversight is in accordance with the Board's statutory purpose of assuring "uniformity in their practices and proceedings and legality and purity in all primaries and elections." The Board's "supervisory" authority can extend no further than that statutorily authorized purpose. "As an administrative body created by the legislature, [a state agency] has only such powers as the legislature has expressly, or by necessary implication, conferred upon it.' Bentley v. State Bd. of Med. Examiners, 152 Ga. 836, 838 (1922). " 2000 Op. Att'y Gen. 2000-2.
The fact that the Board is chaired by the Secretary of State further indicates a statutory goal that the Board's actions are to be influenced and directed by the Secretary of State, presumably with the "good government" result that these two entities will coordinate consistently in providing guidance on the appropriate enforcement of Georgia's electoral statutes.12 To the extent that the Board finds that the state's election laws or underlying rules and regulations are not being complied with, the Board may act through its counsel, the Attorney General, either to institute or intervene in legal actions in any court in the state or to conduct administrative proceedings to enforce compliance with the law or its own rules and regulations. The Office of the Secretary of State is a part of that process and may provide administrative and logistical support to the Board in carrying out these responsibilities.
To interpret more broadly the Board's authority so as to permit the Board to interfere in the substantive operation of the Secretary of State's office would directly contravene the authority given to the Secretary of State both under the Constitution and the laws of this state. The Secretary, as a statewide elected constitutional officer, enjoys a status in our republican form of government which transcends that of other appointed officials who may head executive agencies. The power and authority of that office runs directly from a grant by the people through the State Constitution itself and through the acts of the General Assembly.13 In the case of the Secretary, that constitutional authority is further buttressed in the area of election law by the very history and laws of the state.
Additionally, the General Assembly could not confer upon the Board the power or the authority to direct the Secretary of State in the performance of the duties of office without doing violence to the concept of the "separation of powers" in relation to this statewide elected constitutional officer. The Georgia Constitution provides that "the legislative, judicial, and executive powers shall forever remain separate and distinct." GA. CONST. art. I, § II, III. The General Assembly could not have intended, through its appointment of two members of the Board, to provide operational control over an executive branch elected constitutional officer or the constitutional office. Given that two of the appointees to the Board are nominated by political parties, although they are actually appointed by the Governor, it would certainly seem to be an improper delegation of state authority to such appointees to permit them to direct or "supervise" the operations of a state constitutional officer or department. See 1993 Op. Att'y Gen. 93 21 (discussion on improper delegation of authority to private entities).
Conclusion
Therefore, it is my official opinion that Georgia law anticipates a symbiotic relationship between the Office of the Secretary of State and the State Election Board, but does not provide either entity with authority over the day-to-day operations of or the ability to exercise direct control over the substantive or policy-making role of the other agency. The State Election Board fulfills its responsibilities in providing direction and oversight to the Secretary of State and other election officials when such direction is necessary to assure uniformity in their practices and procedures or the "legality and purity" of the electoral process. However, the Board has no authority, beyond this defined statutory scope, to direct the policy and activities of the Secretary of State as a statewide elected constitutional officer. $170:
APPENDIX A
Provisions in the Georgia Constitution addressing the Office of the Secretary of State
CITATION
DESCRIPTION
Art. II, § II, I
Election returns shall be made to the Secretary of State
Art. V, § III, I
Election of other executive officers, includes SOS
Art. V, § II, VII
Call of special session by

General Assembly requires copy to SOS
Art. IX, § II, I
Local amendments must be filed with the SOS
Art. X, § I, II
SOS participation in the

preparation of constitutional amendments

APPENDIX B
Official Code of Georgia provisions addressing elections and election related responsibilities of the Office of the Secretary of State
CITATION
DESCRIPTION
3-3-7
Local elections superintendent required to certify

local authorization of Sunday alcohol sales to the SOS.
3-4-44
Local elections superintendent required to certify local

authorization of the manufacturing, packaging, and

distribution of

alcohol sales to the SOS.
3-4-91
Local elections superintendent required to certify

local authorization of sales by the drink to the SOS.
3-4-92
Local elections superintendent required to certify

local authorization of sales by the drink, where

package sales are not already approved, to the SOS.
3-12-3
Local elections superintendent required to certify

local authorization of sales by the drink in

certain residential communities to the SOS
20-2-53
Local elections superintendents are required to

certify the election results of their respective

boards of education to the SOS.
20-2-260
Local elections superintendents are required to

certify the election results of special elections

regarding the closing

of schools to the SOS.
21-2-4
SOS assists in the preparation of constitutional

amendments summaries for the general elections and

is responsible

for the printing, distribution and dissemination of

those summaries.
21-2-5
SOS vested with the authority to challenge

qualifications of federal and state candidates.
21-2-30
SOS serves as the chairperson of the State Election

Board
21-2-50
Powers and duties of the SOS
21-2-50.1
SOS authorized to postpone or extend qualifying

periods in the event the Governor declares a state of

emergency or disaster.
21-2-50.2
SOS coordinates responsibilities of state under HAVA.
21-2-50.1
SOS authorized to postpone or extend qualifying periods

in the event the Governor declares a state of

emergency or disaster.
21-2-70 (3, 14)
Local superintendents required to file election

calls with the SOS; SOS approves a program for

certifying election superintendents.
21-2-70.1
SOS approves of a program for certifying municipal

elections superintendents, or municipal boards of

elections or boards of elections and registration.
21-2-77
SOS authorized to accept electronic returns and

prescribe rules for formatting electronic of election

returns.
21-2-99
Local elections officials are required to notify the

SOS of poll worker training completed.
21-2-50.1
SOS authorized to postpone or extend qualifying periods

in the event the Governor declares a state of

emergency or disaster.
21-2-100
SOS authorized to select and require training for local

election officials.
21-2-101
SOS authorized to require election superintendents, or a

member of each board of elections, boards of elections

and registration to attend a certification program

by the SOS.
21-2-110
SOS authorized to accept the registration papers of

political parties or bodies and receive filing fees.
21-2-111
Political parties must file rules and regulations

governing their conventions and party affairs

with the SOS.
21-2-113
Political bodies must file rules and regulations

governing their conventions and body affairs with

the SOS.
21-2-131
SOS is authorized to fix and establish a qualifying

fee for federal and state offices.
21-2-132
SOS is authorized to qualify nonpartisan candidates for

federal and state offices, political bodies;

independent and nonpartisan state judicial offices.
21-2-133
SOS authorized to certify write-in candidates for

federal and state offices.
21-2-134
SOS authorized to accept candidate withdrawals for

federal and state office.
21-2-134(b)
SOS to be notified by state executive committee of
(1)(B)


decision to make a substitute nomination.
21-2-135(a)(1)
SOS may require appropriate designation of specific

office sought where the office has multiple

officeholders with same title for federal or state

office.
21-2-138
SOS is authorized to print non-partisan ballots for

judicial elections.
21-2-153
SOS is authorized to prescribe rules and regulations,

as well as require information, for the qualifying of

candidates in political parties for primary races.
21-2-154
SOS is authorized and required to accept the

certification of qualified candidates by their state

executive committee.
21-2-170 and 171
SOS is authorized to register the candidacy of an

Independent or political body candidate and assure

compliance with the petition requirements of the law.
21-2-172(b)
SOS has the authority to accept or reject rules
(1)(B)


filed by political parties or bodies seeking to nominate

presidential electors or candidates of political bodies

by convention.
21-2-181
SOS authorized to accept petitions to qualify political

bodies to nominate candidates for state-wide

public office by convention.
21-2-191
Political parties must certify to the Secretary of State

the names of candidates to be elected in the

presidential preference primary.
21-2-192
SOS authorized to forward proclamations of the governor

to the county election superintendents.
21-2-193
SOS authorized to publish names of candidates in the

presidential preference primary in a newspaper of

general circulation.
21-2-195
SOS authorized to accept and maintain copies of

political party and body rules regarding the

selection of delegates and alternates to national

nominating conventions.
21-2-196
SOS shall accept the qualification oath of delegates

and alternates to national convention.
21-2-200
SOS shall provide for designating the name of the

candidate to whom a candidate for delegate or delegate

alternate is pledged, if any on the presidential

preference primary ballot.
21-2-210
SOS designated chief state election official to

coordinate state responsibilities under National

Voter Registration Act of 1993.
21-2-211
SOS to establish and maintain the statewide registered

voters list.
21-2-212(a)
SOS shall receive from clerk of superior court,

certified appointments and designations of county

registrars within 30 days of appointments and

designations, and shall issue commissions as for

county officers.
21-2-215(i)
County board of registrars shall enter into the

state-wide voter registration system credit for voting

by qualified electors to the Secretary of State within

60 days of a primary or election.
21-2-218(a)(b)
SOS to specify information to be sent to an elector's

former voting jurisdiction in order to cancel such

person's registration in the former place of residence.
21-2-218(d)
SOS to furnish forms which shall be completed by

electors to reflect such elector's present legal

residence or to notify the board of registrars of a

change in an elector's name.
21-2-219(a, b)
Authority to specify the form of the voter

registration card; -- designated as office under HAVA

responsible for reporting registration and absentee

ballot procedures for UOCAVA voters.
21-2-221
SOS and commissioner of DMV determine the format of

voter registration applications used at the DMV and the

authority to promulgate rules related to the

transmission of applications and signatures

electronically.
21-2-221.1
SOS and the Commissioner of DNR shall determine the

format of voter registration applications used in

conjunction with DNR hunting and fishing license

applications.
21-2-222
SOS is authorized to promulgate rules related to the

electronic transmission of election registration data

from designated voter registration agencies.
21-2-223
SOS is authorized to design, publish, and distribute

voter registration applications.
21-2-225
SOS is required to provide and publish certain voter

registration information in the form of voter's lists.
21-2-226
SOS prescribes the format of the voter registration

card.
21-2-226(f)
SOS to receive applications from county registrars for

reimbursement to counties for costs of postage to issue

new precinct cards, if funds are available.
21-2-231
SOS prescribes the format of the list of felons received

from the clerk of superior court and the list of

declared incompetents from the probate court to county

election superintendents and deceased electors from

vital statistics from each county.
21-2-232
SOS has authority to remove names from electors' list.
21-2-233
SOS is authorized to compare of change of address

information supplied by United States Postal Service

with the electors list.
21-2-234
SOS required to conduct voter registration list

maintenance activities within the first 6 months of each

odd numbered year.
21-2-235
SOS shall maintain an active and inactive list of

electors.
21-2-261.1
SOS shall maintain information regarding the location of

every precinct in Georgia.
21-2-264
SOS shall administer the release of funds to counties

for the purpose of creating new precincts or changing

boundary lines.
21-2-284.1
SOS shall prescribe the form of non-partisan run-off

ballots.
21-2-285
SOS is authorized to prescribe the form of

constitutional amendments and statewide questions,

absence direction from the General Assembly.
21-2-286
SOS determines type of ballots for DREs.
21-2-288
SOS authorized to determine whether two candidates for

the same office have the same name and may ameliorate

such situation by printing the residence of the

candidates under their names.
21-2-300
SOS determines type of voting equipment to be used by

counties.
21-2-300(d)
SOS shall be responsible for the development,

implementation, and provision of a continuing

program to educate voters, election officials, and poll

workers in the proper use of voting equipment.
21-2-324
SOS is required to examine and approve of voting

machines used in the State of Georgia.
21-2-325
SOS is authorized to prescribe the form of ballot labels

for constitutional amendments and statewide questions,

absence direction from the General Assembly.
21-2-325.1
SOS authorized to determine whether two candidates for

the same office have the same name and may ameliorate

such situation by printing on the ballot label, the

residence of the candidates under their names.
21-2-327
SOS required to frame the oath of office for the

custodians of voting machines.
21-2-368
SOS authorized to certify optical scan voting systems

for use in the State of Georgia.
21-2-369
SOS shall prescribe the form of the optical scan ballot.
21-2-369.1
SOS authorized to determine whether two candidates

for the same office have the same name and may

ameliorate such situation by printing on the optical

scan ballot, the residence of the candidates under their

names.
21-2-373
SOS shall prescribe the ballot form for write-in votes.
21-2-374
SOS shall prescribe all forms and supplies

for optical scan systems.
21-2-379.2
SOS authorized to certify electronic voting systems

for use in the State of Georgia
21-2-379.4
SOS determines form and arrangement of DRE ballots.
21-2-379.5
SOS shall prescribe the form of certain ballot

information with DREs.
21-2-379.6
SOS is authorized to collect oaths from custodians of

DRE voting systems and is authorized to prescribe the

form of certain supplies.
21-2-379.8
SOS shall advise elections superintendents on the

public demonstration of DRE machines.
21-2-379.9
SOS determines the manner and form of storage of DRE

equipment.
21-2-379.11
SOS allowed to establish system for the modeming of

election results from precincts.
21-2-381
SOS is authorized to promulgate rules and regulations

regarding the absentee ballot applications.
21-2-381.1
SOS authorized to prescribe the form for special

write-in absentee ballots.
21-2-383
SOS shall prescribe the form of absentee ballots in

county, state, and federal elections.
21-2-384
SOS shall provide uniform instructions for the manner of

preparing and returning the ballot, in form and

substance.
21-2-384(b)
SOS shall determine size and shape of absentee ballot

envelopes.
21-2-400
SOS shall provide cards of instruction for electors and

other appropriate supplies to the superintendent.
21-2-402
SOS shall prepare and furnish voter certificates to the

superintendent for primary and general elections.
21-2-414(g)
SOS is authorized to prepare material designed for the

sole purpose of encouraging voter participation in a

current election to be distributed by a poll officer.
21-2-417
SOS approves the form for a statement of oath used when

a voter does not have the proper identification and

wishes to cast a provisional ballot.
21-2-418
SOS prescribes the form of a provisional ballot voting

certificate.
21-2-456
SOS authorized to create the form of General return

sheets and reports for municipal elections.
21-2-480(h)
SOS, as directed by the General Assembly, shall

determine brief form of proposed constitutional

amendments or other questions in the event of a failure

to do so by the Constitutional Amendments

Publication Board, to be printed on optical scan

ballots.
21-2-482
SOS authorized to establish the form of optical scan

ballot
21-2-495(c)
A request for a recount for a federal office or for a

state office shall be made to the Secretary of State,

if more than one county is involved. The Secretary of

State shall direct that the recount be performed

in all counties in which electors voted for such office

and notify the superintendents of the several counties

involved.
21-2-496(a)
SOS to furnish forms for the consolidated return of the

primary to the superintendent.
21-2-496(b)
SOS authorized to provide superintendent with a method

for filing primary and general election results

electronically; SOS authorized to promulgate rules

and regulations necessary to provide for the

electronic returns.
21-2-497(4)(A)
SOS shall provide forms for returns for the election for

federal and state officers to the superintendent and

receive results of such elections from the

superintendent.
21-2-497(4)(B)
SOS receives from the superintendent a certified copy of

the returns for elections for any county officer or

other officer required by law to be commissioned by

the Governor.
21-2-497(4)(C)
SOS to receive and maintain records of the certified

returns, the official citation of the Act involved, and

the purpose of referendum elections.
21-2-497(4)(D)
SOS to receive, canvass, and tabulate the returns of

constitutional amendments and certify the result to the

Governor.
21-2-497(4)(E)
SOS to receive from each superintendent a separate

return for the election of presidential electors and

certify the results.
21-2-499(a)
SOS receives certified returns from superintendents and

tabulates the results.
21-2-501(a)
SOS determine the run-off day for an election if the

original runoff date was postponed by court order

(this date must be between the 14th and 21st day

after the original election).
21-2-502(a)
SOS transmits the certified election results for the

offices of Governor, Lieutenant Governor, Secretary of

State, Attorney General, State School Superintendent,

Commissioner of Insurance, Commissioner of Agriculture,

or Commissioner of Labor, to the incoming Governor upon

him or her taking the oath as Governor.
21-2-502(e)
SOS receives and computes returns of presidential

electors then shall lay them before the Governor.
21-2-502(f)
SOS certifies results of all constitutional amendments

and forwards them to the Governor.
21-2-502
SOS issues commissions to those elected.
21-2-543
SOS receives from the Governor a writ of election for a

special election when a vacancy for office of

Representative in the United State Congress exists,

transmits the writ of election to county

superintendents and publishes a call of the

special election.
21-2-544
SOS receives from the Governor a writ of election for a

special election when a vacancy for office of either

house of the General Assembly during a session of

the General Assembly or whenever such vacancy shall

occur or exist at a time when the members of the General

Assembly shall be required to meet, transmits the writ

of election to county superintendents, and publishes a

call of the special election.
21-2-586
Prohibits the SOS from willfully refusing to permit

public inspection of documents or willfully destroying,

removing or altering documents with direction from a

competent authority.
21-4-3
SOS serves as election superintendent for case of

elected state officers (definition of "election

superintendent").
21-4-5(b)(3)
SOS prints the official application form

for a recall petition.
21-4-5(e)
SOS prints the official affidavit of signature

withdrawal form for a recall petition.
21-4-5(j)
SOS prints the official recall petition form.
21-4-13(c)
SOS to call for recall election if election is for the

Governor.
21-4-17
SOS authorized to promulgate rules and

regulations to carry out recall of public officers.
21-5-6
SOS serves as Secretary of the Ethics Commission and

performs ministerial functions as required by the

commission.
21-5-30(b)
SOS shall receive the name and address of the
hairperson Band treasurer of a campaign committee before

such committee accepts contributions.
21-5-30(g)
SOS shall receive a declaration of intention to accept

campaign contributions before a candidate or his/her

can lawfully accept campaign contributions.
21-5-34
SOS shall collect and file required campaign

contribution disclosure reports from a candidate

or campaign committee.
21-5-34
SOS accepts registration form any person who makes

contributions, accepts contributions for, or makes

expenditures on behalf of a candidate.
21-5-34.1
SOS accepts electronically filed campaign disclosure

reports.
21-5-50
SOS accepts public officer financial disclosure

statements. (This information is not addressed in

this code section)
36-4-4
SOS shall certify the results of local elections

involving the change of a county site.
36-8-1
SOS accepts certificated election results for county

police.
36-35-3
SOS receives certified results for amendments to a

municipality's charter.
36-35-4.1
SOS accepts any maps or communications with the

Department of Justice regarding reapportionment of

election districts.
45-13-20
Duties of the SOS which include keep the Great Seal,

preserve records and Acts, attest official documents

from the Governor with the seal, record grants issued

by the state, keep bonds of agents

authorized to disperse public money, provide

applicable records to public, destroy expired election

results, record commission dates of state civil and

military officials, keep records of land granted and

report records to Governor, keep state authorized

survey maps, keep a record of grantees and the dates of

the grant, keep records of all survey maps requested by

the General assembly, contract for the survey of

new maps upon request of General Assembly, certify

under seal, print current legislative and

representative district maps for the GA Senate and

House of Representatives.
45-13-24
SOS mails copies of legislation of local

applicability to the election superintendent and

governing authority of the applicable county

or municipality.
45-13-47
SOS authorized to print and distribute at least one

copy of the official statistical state register to each

member of the general assembly, each state department

head, each state high school and each University

System unit.
45-8-211
SOS receives certified returns from elections involving

the interim and emergency filling of vacancies in office

of tax receiver, collector, or commissioner.
48-7-142
SOS receives the certification of county referendum

elections to decide whether to levy local taxes.
48-8-85
SOS receives certified results from elections involving

referendums to decide imposition of joint municipal and

county sales and use taxes.
48-8-92
SOS receives certified results from elections involving

referendums to decide discontinuing the imposition of

joint municipal and county sales and use tax.
48-8-103
SOS receives certified results from elections involving

referendums to decide the imposition of homestead option

sales and use tax.
48-8-106
SOS receives the certification of county referendum

elections to decide whether to discontinue homestead

option sales and use tax.
48-8-111
SOS receives the certification of county referendum

elections to decide the imposition of special

purpose local option sales tax.
48-8-202
SOS receives the certification of county

referendum elections to decide the imposition

of water and sewer projects and costs tax.
50-12-101
SOS to utilize numbers assigned by the Constitutional

Amendments Publication Board when developing ballots for

ratification or rejection.

APPENDIX C
Official Code of Georgia provisions addressing elections and election related responsibilities of the State Election Board.
CITATION
DESCRIPTION
21-2-30
Creation and description of the composition of the SEB.
21-2-31
Powers and duties of the SEB.
21-2-32
Power of the SEB to institute or intervene in

court actions.
21-2-33
Provisions for administrative hearings before the SEB.
21-2-33.1
Powers provided to the SEB and the Attorney General in

relation to allegations and violations of election laws.
21-2-34
Payment of compensation and expenses for members of

the SEB.
21-2-100
SEB granted power to fine superintendents and governing

authorities for failure of required persons to attend

election law training.
21-2-101
SEB granted power to fine superintendents and governing

authorities for failure of required persons to obtain

required training certification.
21-2-215(f)
Duty of the SEB to adopt rules and regulations for

criteria for selecting voter registration locations.
21-2-231(f)
SEB granted power to impose civil penalty on registrars

for failing to properly maintain the voter

registration list.
21-2-284(b)
Duty of the SEB to provide by rule and regulation on the

appropriate wording for directions as to how votes

should be cast on voting equipment.
21-2-324(e)
SEB given the authority to fine vendors selling in

Georgia

voting machines not certified by the Secretary of State.
21-2-368(e)
SEB given the authority to impose a civil penalty

vendors

selling in Georgia optical scan voting systems not

certified by the

Secretary of State.
21-2-373
Duty of the SEB to promulgate rules and regulations for

ballot secrecy in relation to write-in votes.
21-2-379.2(e)
SEB given the authority to impose civil penalties on

or require reimbursement of costs and expenses from

vendors selling in Georgia direct electronic voting

systems not certified by the Secretary of State.
21-2-408(b)
SEB designated as the recipient of designations of

statewide poll watchers.
21-2-418(g)
SEB given the authority to impose sanctions on

registrars and counties which fail to establish a

system of free access for provisional ballots.
21-2-524(b)
Requirement that the SEB be served with a

copy of election contest petitions.

Footnotes
Footnotes
1 	 The Office of the Secretary of State is a venerable one dating from the earliest days of the United States and of the State of Georgia. See GA. CONST. (1789), art. II, § XI; GA. CONST. (1798), art. II, §§ XII and XIII; GA. CONST. (1861), art. III, § II, VIII and IX; GA. CONST. (1865), art. III, § II, VIII and IX; GA. CONST. (1868), art. II, § IX; art. IV, §§ VIII and IX; GA. CONST. (1877), art. II, § VI, I; art. V, § I, I, IV; art. V, § II, I, VI and VII, art. V, § III, I; GA. CONST. (1945), art. II, § VI, I; art. V, § I, III; art. V, § II, I and IV; art. V, § III, I; GA. CONST. (1976), art. II, § III, IV; art. V, § I, III; art. V, § III, I, IV, and VI.
2 	 See Appendix A for a listing of the current constitutional provisions dealing with the Office of the Secretary of State.
3 	 Some of the Secretary's election-related responsibilities provided for in the State Constitutions date from at least the Constitution of 1868. See infra note 1.
4 	 See Appendix B for a listing of the statutory provisions addressing the Office of the Secretary of State in the context of the state's election laws.
5 	 The Secretary of State at that time already had a prominent role in the enforcement of these elections statutes addressed in the Election Commission's legislation. See 1953 Ga. Laws (Jan.-Feb. Sess.) 244; 1958 Ga. Laws 208, 1958 Ga. Laws 269.
6 	 For a more complete discussion of the adoption of the 1964 State Election Code see Brooks v. Miller, 158 F.3d 1230, 1233-34 (11th Cir. 1998), cert. denied sub nom. Brooks v. Barnes, 526 U.S. 1131 (1999).
7 	 The term "political party" was at that time and is now a term of art meaning a political organization which at the preceding gubernatorial election had nominated a candidate who had received at least 20% of the total statewide vote or which had nominated a candidate for President of the United States whose presidential electors had received at least 20% of the total vote cast nationwide. 1964 Ga. Laws Ex. Sess. 28, 30 (former Ga. Code Ann. § 34 103(u); current version O.C.G.A. § 21 2 2(25)).
8 	 The role of the Secretary of State in the enforcement of the state's election laws was also addressed throughout the 1964 legislation. 1964 Ga. Laws Ex. Sess. 38-39, 63-66, 73, 81-82, 86, 95, 106-07, 119-20, 123, 171-74, 185.
9 	 "'Elector' means any person who shall possess all of the qualifications for voting now or hereafter prescribed by the laws of this state . . . and shall have registered in accordance with this chapter." O.C.G.A. § 21 2 2(7).
10 	 Appendix C to this opinion contains a further listing of statutes addressing the powers and duties of the SEB. Additionally, H.B. 244, passed in the recently concluded session of the General Assembly but not yet signed by the Governor, transfers the rule-making authority for absentee voting, contained in O.C.G.A. § 21 2 381(e), from the Office of the Secretary of State to the State Election Board. H.B. 244, 2005 Gen. Assem., Reg. Sess. (Ga. 2005).
11 	 If the General Assembly specifically includes language in one section of a statute and fails to include that language in a provision dealing with the same subject matter, it is assumed that the exclusion is intentional. See Department of Human Resources v. Hutchinson, 217 Ga. App. 70, 72 (1995) ("The omission of [specific statutory language] invites the application of the venerable principle of statutory construction expressio unius est exclusio alterius: the express mention of one thing implies the exclusion of another; or the similar maxim more usually applied to statutes, expressum facit cessare tacitum, which means that if some things (of many) are expressly mentioned, the inference is stronger that those omitted are intended to be excluded than if none at all had been mentioned.'"). 2000 Op. Att'y Gen. 2000-2, at 2.
12 	 In interpreting the application of a statutory exception and determining the General Assembly's intent in enacting different statutory provisions, the law requires that statutes be read in pari materia (i.e., together) and with an intent to harmonize the purposes of both statutes. 2003 Op. Att'y Gen. 2003-5. See also, e.g., 2002 Op. Att'y Gen. 2002 6, 2001 Op. Att'y Gen. 2001 8. "It is also[] a basic tenet of statutory construction that the General Assembly is presumed to enact legislation with full knowledge of the existing conditions of the law and statutes are to be construed in connection and in harmony with existing law.'" 1997 Op. Att'y Gen. 97-18, at 50, quoting Poteat v. Butler, 231 Ga. 187, 188 (1973).
13 	 See generally Perdue v. Baker, 277 Ga. 1, 7 (2003), and 2001 Op. Att'y Gen. 2001 08 for discussion of the authority of constitutional officers.
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Request By: 		
 		To: President, Georgia Student Finance Commission
Opinion
Opinion by: 		DENISE E. WHITING-PACK, Senior Assistant Attorney General
You have asked whether documents executed electronically by borrowers seeking state-funded student loans and lottery program funds are legally binding. You have indicated that the Georgia Student Finance Commission (the "Commission") is in the process of developing a web-based utility that will allow students to complete applications for scholarships, grants, and loans via the Internet. You also indicate that under the Student Authentication Network (STAN) system, a computerized system mandated for the state's participation in federal loan programs, you are currently allowing applicants to execute promissory notes via the Internet. I assume you will want them to execute applications as well as promissory notes and other related documents under the Commission's web-based utility.
Because the Commission is constitutionally and statutorily prohibited from making loans, I will assume that with regard to loans your question pertains to the Georgia Student Finance Authority (the "Authority"). This distinction is necessary because varying principles of law apply to authorities and agencies.
The Georgia Electronic Records and Signatures Act, O.C.G.A. §§ 10-12-1  through 10-12-5 (2000 and Supp. 2004) (the "Act"), provides that "signatures shall not be denied legal effect or validity solely on the grounds that they are electronic." O.C.G.A. § 10-12-4  (a) (Supp. 2004). Additionally, each "department, agency, authority, or instrumentality of the state or its political subdivisions shall determine how and the extent to which it will create, send, receive, store, recognize, accept, be bound by, or otherwise use electronic records or electronic signatures." O.C.G.A. § 10-12-4   (i)(1) (Supp. 2004). Thus, the Commission and the Authority respectively can determine the extent to which each will utilize and be bound by electronic signatures.
However, the Act also provides that "the provisions of this Code section shall not apply . . . to any record that serves as a unique and transferable physical token of rights and obligations, including, without limitation,negotiable instruments. . . ." O.C.G.A. § 10-12-4  (i)(3) (Supp. 2004) (emphasis added). The Uniform Commercial Code -- Negotiable Instruments, O.C.G.A. §§ 11 3 101 through 11 3 605 ("Commercial Code") defines "negotiable instrument" as an unconditional promise or order to pay a fixed amount of money, with or without interest or other charges described in the promise or order, if it:
(1) Is payable to bearer or to order at the time it is issued or first comes into possession of a holder;
(2) Is payable on demand or at a definite time. . . .
O.C.G.A. § 11-3-104  (a) (emphasis added). Thus, as a general rule a promissory note is a negotiable instrument which is not legally enforceable if executed electronically.

However, subsection (a)(3) of O.C.G.A. § 11-3-104  provides further, with qualifications not relevant here, that an otherwise negotiable instrument is non-negotiable if it
(3) states any other undertaking or instruction by the person promising or ordering payment to do any act in addition to the payment of money. . . .
Id. It is my understanding that, in addition to other loan documents, the Authority wants to use electronic signatures for promissory notes that secure loans, some of which are service cancelable loans, made from both state appropriated funds and lottery funds. All of the promissory notes contain a requirement that the loan proceeds be used for educational purposes and that the student be enrolled in an educational program. In the case of a service cancelable loan, the student will also be required to make cash payments only in the event that the student does not satisfy the service requirements contained in the promissory note.
Although I have found no case law construing O.C.G.A. § 11-3-104  (a)(3), it reasonably can be concluded that the inclusion of these service requirements in the promissory notes are "undertakings or instructions" that make the promissory notes non-negotiable. Thus, as non-negotiable instruments, the Authority may determine if promissory notes securing loans made by the Authority will have legal effect if executed electronically.
You also say that the Authority currently requires signatures to be witnessed by a notary public. I find no statutory requirement for an official witness. This requirement may be contained in your regulations or may be policy of the Authority. In either event, the requirement can be changed by the Authority without resort to legislation. Furthermore, even if there were a legal requirement to have a signature witnessed by a notary, the Act provides that any rule of law which requires a notary shall be deemed satisfied by the secure electronic signature of such notary. O.C.G.A. § 10-12-4  (j).1

In summary, the Electronic Records and Signatures Act provides that electronic signatures may not be denied legal effect or validity solely on the grounds that they are electronic, although by its terms the Act does not apply to certain instruments, including negotiable instruments. Under the Act, the Authority may determine how and the extent to which it will be bound by or otherwise use electronic signatures.
Therefore, it is my official opinion that because the promissory notes obtained by the Georgia Student Finance Authority to secure state funded student loans are non-negotiable instruments under the Uniform Commercial Code, the Authority has the discretion to determine the extent to which it will be legally bound by electronically-executed documents and promissory notes; furthermore, a secure electronic signature of a notary will satisfy the requirement, if any, for an official witness.
Footnotes
Footnotes
1 	 "'Secure electronic signature' means an electronic or digital method executed or adopted by a party with the intent to be bound by or to authenticate a record, which is unique to the person using it, is capable of verification, is under the sole control of the person using it, and is linked to data in such a manner that if the data are changed the electronic signature is invalidated." O.C.G.A. § 10-12-3  (6)
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Request By: 		
 		To: Senator, District 42
Opinion
Opinion by: 		STEFAN RITTER, Senior Assistant Attorney General
You have asked my opinion whether the records of an agency as defined in the Georgia Open Records Act, O.C.G.A. §§ 50 18 70 through 77 (2002 and Supp. 2004) (hereinafter "the Act"), may be protected from disclosure by the agency through a confidentiality agreement with a federal agency. Your question is prompted by several constituent complaints arising from the Peachtree DeKalb Airport's refusal to allow access to documents that otherwise would be subject to inspection because DeKalb County has executed a contract with a federal government agency that contains a clause prohibiting disclosure of those documents.
Because the contract is not before me to review, I will not comment on its legality or on the applicability of the Act to specific documents about which I lack information. I observe as a general matter, however, that the Act's exception from disclosure of public records "specifically required by the federal government to be kept confidential" only applies to records required to kept confidential by federal statute or regulation.
The Act provides that "all public records of an agency as defined in subsection (a) of this Code section, except those which by order of a court of this state or by law are prohibited or specifically exempted from being open to inspection by the general public, shall be open for a personal inspection.... See O.C.G.A. § 50 18 72(b).
The Act is broadly construed, consistent with its purposes, to favor the openness of public records; exceptions to the Act are narrowly construed. City of Atlanta v. Corey Entm't, Inc., 278 Ga. 474 (2004).
The Act provides that disclosure is not required for "records that are... specifically required by the federal government to be kept confidential." O.C.G.A. § 50 18 72(a)(1). This exception is not only consistent with but mandated by the Supremacy Clause of the United States Constitution, which makes federal law supreme over state law. U.S. CONST. art. VI, cl. 2; see Hughes v. Att'y Gen. of Fla., 377 F.3d 1258, 1265 66 (11th Cir. 2004) (discussing preemption of state law by federal law under the Supremacy Clause and that preemption can occur both by federal statute or regulation). It is entirely appropriate that the Act yield when it is in conflict with a requirement of federal law.
This office has previously concluded that an agency cannot avoid its obligations under the Act by entering into a contract by which it would shield documents from disclosure. 1989 Op. Att'y Gen. 89-32. A clause in a contract that purports to shield an agency's documents from the Act, when nondisclosure was not otherwise mandated by statute or court order, violates public policy and is void. See id.; O.C.G.A. § 13 8 2 (contracts contravening public policy are void); see also Nolley v. Maryland Cas. Ins. Co., 222 Ga. App. 901, 904 (1996) (invalid portion of a contract is severed from the remainder).
Georgia's courts have addressed the scope of the "federal" exception in O.C.G.A. § 50 18 72(a)(1) in several cases. In Georgia Hospital Ass'n v. Ledbetter, 260 Ga. 477 (1990), the Supreme Court of Georgia expressly held that the federal exception applies "only to federal records required by federal law to be kept confidential...." Id. at 478. There the court rejected an argument by the Department of Human Resources that records it received for licensing purposes of a hospital were not subject to disclosure since the records were generated under the mandate of federal law. See also Harris v. Cox Enterprises, Inc., 256 Ga. 299 (1986) (rejecting without discussion argument that records were not subject to disclosure under the Act because the federal government allegedly would not allow them to be disclosed). The Supreme Court's ruling in Georgia Hospital Ass'n leaves no doubt that the federal exception only applies to confidentiality required by federal law, i.e., a federal statute or regulation. This ruling effectively harmonizes the exception with the constraints imposed on the Act by the Supremacy Clause.
The cases which have touched on this issue since the Supreme Court's ruling in Georgia Hospital Ass'n have consistently found that records are open unless the nondisclosure is specifically required by federal law. See Cory Entm't, 278 Ga. at 476 (claim that tax records were protected from disclosure under federal law rejected because federal law did not specifically protect the records in question); Red & Black Publ'g Co. v. Bd. of Regents., 262 Ga. 848 (1993) (school records not protected from disclosure under the Family Educational Rights and Privacy Act since court viewed the statute as a funding act rather than a direct prohibition of disclosure).
The specific contract provisions are not before me and I do not opine on whether the exception applies to the situation giving rise to your request; nevertheless, the law is well established that the federal exception only applies to confidentiality that is mandated by federal statute or regulation. Absent such a federal mandate, agencies subject to the Act cannot through contractual language provide an exception to the public's right to examine an otherwise public record.
Therefore, it is my unofficial opinion that agencies covered by the Georgia Open Records Act may not by contract with a federal agency create an exception to the Act and make otherwise public documents in the hands of the agency confidential unless the contract provision is mandated by federal law or regulation.
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Request By: 		
 		To: Commissioner
 		Georgia Department of Public Safety
Opinion
Opinion by: 		ROBERT W. SMITH, JR., Assistant Attorney General
You have asked whether a county marshal and the marshal's deputies have authority to operate speed detection devices or otherwise make vehicle stops based on the operation of such devices. Your request states that the Department of Public Safety has received a number of requests from county marshals' offices requesting permits to operate speed detection devices. You further state that the Department has issued one such permit, but because of the limited jurisdiction of marshals questions have arisen about the authority of marshals to operate speed detection devices and make vehicle stops based on such operation.
The Department of Public Safety is given the authority under state law to issue permits for the use of speed detection devices and "to prescribe by appropriate rules and regulations the manner and procedure in which applications shall be made for such permits." O.C.G.A. § 40 14 3(b). The Department may deny or suspend such permits. Id.
Georgia law also provides that "the law enforcement officers of the various counties, municipalities, colleges, and universities may use speed detection devices" when approved by the appropriate governing official, i.e., the sheriff of the county, the governing authority of the county, the governing authority of the municipality, or the president of the college or university. O.C.G.A. § 40 14 2(a). That official "shall apply to the Department of Public Safety for a permit to use such devices in accordance with this chapter." Id. "Speed detection devices can only be operated by registered or certified peace officers of the county sheriff, county, municipality, college, or university to which the permit is applicable." O.C.G.A. § 40 14 2(c) Thus, in order to apply for and receive a permit pursuant to O.C.G.A. § 40 14 3, the agency must be a law enforcement agency that employs or appoints peace officers in a sworn law enforcement capacity.
This office has previously opined that "a county marshal's office is not equivalent to a county police force" and that a county "[does] not establish a county police force when it creates a county marshal's office" pursuant to O.C.G.A. § 15 10 100. 1995 Op. Atty. Gen. U95-14. Rather, marshals are employees of the governing authority of the county employed to perform the duties of constables for courts of limited jurisdiction, i.e., magistrate courts. O.C.G.A. § 15 10 100(c.1)(1); 1982 Op. Atty. Gen. 82-45. Moreover, county marshals may not exercise any power or authority, such as the power of arrest, vested in the office of sheriff or any other peace officer "except as may be authorized by law." O.C.G.A. § 15 10 100(c.1)(2).1

Marshals, like constables, do not have general police powers. 1987 Op. Atty. Gen. U87 21. Like constables, a marshal may only arrest an individual when the marshal has a warrant or is directed to arrest the individual and is in the presence of a magistrate or the judge of another court. O.C.G.A. § 15 10 103. It is plain, therefore, that a county marshal is not a "law enforcement agency" as that term is used in Chapter 14 of Title 40 of the Official Code of Georgia. Moreover, although O.C.G.A. § 15 10 100(c.1)(3) requires that any person employed or appointed as a marshal meet the requirements of Chapter 8 of Title 35 (the Peace Officer Standards and Training Act), those persons so employed or appointed are not "peace officers" as that term is defined in O.C.G.A. § 35 8 2(8) because they are not employed or appointed by a law enforcement unit.
Therefore, it is my official opinion that, absent independent legal authorization, a county marshal or deputy marshal does not have authority to apply for or use speed detection devices. Without a demonstration that such independent legal authorization exists, the Department of Public Safety is not authorized to issue permits to county marshals in the State of Georgia. Any permits that may have been erroneously issued by the Department of Public Safety are void and should be withdrawn.
Footnotes
Footnotes
1 	 See, e.g., Act of March 29, 1983, No. 457, § 16, 1983 Ga. Laws 4443, 4449, regarding the Municipal Court of Columbus and Muscogee County and providing that "all . . . the duties and power and authority imposed by law and conferred . . . upon the sheriff and his deputies of Muscogee County shall be obligatory upon and shall be vested in the . . . marshal[] and deputy marshal or marshals of said court . . . so far as said duties may be applicable to said court and except where inconsistent with or limited by the provisions of this Act defining the jurisdiction of said court."
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Request By: 		
 		Executive Director
 		Georgia Superior Court Clerks' Cooperative Authority
Opinion
Opinion by: 		W. WRIGHT BANKS, JR., Senior Assistant Attorney General
This responds to your request for an Official Opinion of the Attorney General regarding whether local governing authorities are permitted to enact local ordinances that vary from the provisions of O.C.G.A. § 15-6-95 . Specifically, you have asked whether a county ordinance may properly provide for a priority schedule for the distribution of partial payments toward criminal fines and fees that differs from the requirements of O.C.G.A. § 15-6-95 .
O.C.G.A. § 15-6-95 establishes an order of priority for the distribution of criminal fines, forfeitures, or costs by clerks of superior court receiving partial payments of such fines, forfeitures, or costs. As amended during the 2004 Session of the General Assembly, O.C.G.A. § 15-6-95 provides:

Notwithstanding any law to the contrary, a clerk of any superior court of this state who receives partial payments, as ordered by the court, of criminal fines, forfeitures, or costs shall distribute said sums in the order of priority set forth below:
(1) The amount provided for in Chapter 17 of Title 47 for the Peace Officers' Annuity and Benefit Fund;
(2) The amount provided for in Chapter 14 of Title 47 for the Superior Court Clerks' Retirement Fund of Georgia;
(3) The amount provided for in Chapter 16 of Title 47 for the Sheriffs' Retirement Fund of Georgia;
(4) The amounts provided under subparagraphs (a)(1)(A) and (a)(2)(A) of Code Section 15 21 73;
(5) The amounts provided for under subparagraphs (a)(1)(B) and (a)(2)(B) of Code Section 15 21 73;
(6) The amount as may be provided in Chapter 15 of Title 36 for county law libraries;
(7) The surcharge provided for in Chapter 21 of this title for jail construction and staffing;
(8) The surcharge provided for in cases of driving under the influence for purposes of state crime victim compensation under Code Section 15 21 112;
(9) The balance of the fine shall be paid to the county;
(10) After the final partial or installment payment, the surcharge provided for in Code Sections 15 21 100 and 15 21 101 for the Drug Abuse Treatment and Education Fund.1
O.C.G.A. § 15-6-95 "obligates the clerk to pay, in the order established by the General Assembly, 'the amount,' 'the surcharge,' or 'the balance' owed to the highest priority recipient before a distribution is made to the next priority recipient." 2003 Op. Att'y Gen. 03 4, at 3. "The amount owing to a higher priority recipient must be paid in its entirety before distribution is made to a lower priority recipient." Id. at 2.
In your request, you indicate that
the Georgia Superior Court Clerks' Cooperative Authority has become aware of at least one county government that has enacted an ordinance to provide for a priority schedule for the distribution of partial payments toward fines and fees that differs from the requirements of O.C.G.A. § 15-6-95 . One of the notable differences is that the county ordinance provides that partial payments are to be first distributed to the county's portion of the fine while O.C.G.A. § 15-6-95 provides that distributions to the county are ninth in the order of priority.
In addressing the issue that you have raised, it is worthwhile to consider the relationship between counties and the State generally. A county is a civil division of the State "'created by the sovereign power of the State of its own will, without the particular solicitation, consent, or concurrent action of the people who inhabit it; a local organization, which, for the purpose of civil administration, is invested with certain functions of corporate existence.'" Hammond v. Clark, 136 Ga. 313, 329 (1911) (citation omitted). Counties "are subdivisions of the State Government - mere modes by which the State parcels out its duties of governing the people." Scales v. Ordinary, 41 Ga. 225, 227 (1870). In Hines v. Etheridge, 173 Ga. 870 (1931), the Georgia Supreme Court stated as follows regarding counties:
Counties are subdivisions of the State government to which the State parcels its duty of governing the people. They are local, legal, political subdivisions of the State, created out of its territory, and are arms of the State, created, organized, and existing for civil and political purposes, particularly for the purpose of administering locally the general powers and policies of the State.
Id. at 875 (citations omitted).
The Georgia Constitution provides:
Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws.
Ga. Const. Art. III, § VI, IV(a). The Georgia Supreme Court has described this provision as follows:
The clause's first provision follows the preemption rule of previous constitutions by precluding local or special laws when general laws exist on the same subject. Under this provision, preemption may be express or implied. The clause's second provision provides for an exception to the general rule of preemption when general law authorizes the local government to act and the local ordinance does not conflict with general law. We have concluded that there was no conflict when the local law did not impair the general law's operation but rather augmented and strengthened it.
Franklin County v. Fieldale Farms Corp., 270 Ga. 272, 275 (1998) (footnote omitted). "The constitutional provision precludes local or special laws when general laws exist on the same subject, and provides for an exception to the general rule of preemption when a local law is the result of the local government's exercise of its police powers, pursuant to authority granted by general law." Old South Duck Tours, Inc. v. Mayor & Alderman of the City of Savannah, 272 Ga. 869, 871 (2000) (citing Franklin County v. Fieldale Farms Corp., 270 Ga. 272 (1998)). Analysis of the issue that you have raised ends with the above-quoted language of Ga. Const. Art. III, § VI, IV(a). In enacting O.C.G.A. § 15-6-95 , the General Assembly has provided for an order of priority for the distribution of partial payments toward criminal fines, forfeitures, or costs. As the General Assembly has done so, Ga. Const. Art. III, § VI, IV(a) precludes local governments from enacting ordinances that differ from the order of priority established by O.C.G.A. § 15-6-95 .
Other provisions of the Constitution are consistent with the conclusion that local governments are not permitted to enact ordinances that differ from O.C.G.A. § 15-6-95 . The Constitution preempts county governing authorities from taking action affecting eight matters specifically enumerated in Ga. Const. Art. IX, § II, I(c) and '"other matters which the General Assembly by general law has 'preempted.'" Franklin County, 270 Ga. at 275 n. 16. Two of the specific preemption provisions in Ga. Const. Art. IX, § II, I(c) are relevant to the issue presented. The Constitution prohibits local governments from taking "action affecting any elective county office, the salaries thereof, or the personnel thereof, except the personnel subject to the jurisdiction of the county governing authority." Ga. Const. Art. IX, § II, I(c)(1). The Georgia Supreme Court has concluded that Ga. Const. Art. IX, § II, I(c)(1) prohibits a county from adopting work regulations for employees of a tax commissioner, an elected county officer. Mobley v. Polk County, 242 Ga. 798, 801 02 (1979). Clerks of superior court are elected county officers pursuant to Ga. Const. Art. IX, § I, III. The Constitution also expressly provides that the legislative powers of counties shall not be construed to extend to "action affecting any court or the personnel thereof." Ga. Const. Art. IX, § II, I(c)(7). The Georgia Supreme Court has interpreted this constitutional provision to prohibit a county merit board from taking action affecting the clerk of superior court and his employees unless the clerk requests that his or her employees be subject to a county merit system and the county provides for such inclusion. Gwinnett County v. Yates, 265 Ga. 504, 507-08 (1995). The Georgia Court of Appeals has indicated that the same provision "prohibits a county from exercising the legislative powers granted to it so as to affect any court or the personnel thereof." Price v. Fulton County Comm'n, 170 Ga. App. 736, 737 (1984).
Therefore, it is my official opinion that local governing authorities are not authorized to enact local ordinances that differ from O.C.G.A. § 15-6-95 which establishes an order of priority for the distribution of partial payments toward criminal fines, forfeitures, or costs that are received by clerks of superior court.
Footnotes
Footnotes
1 	 The General Assembly originally enacted O.C.G.A. § 15-6-95 in 1993. 1993 Ga. Laws 374, § 1.
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This opinion is in response to your request concerning whether the Georgia Child Fatality Review Panel and the local child fatality review committees may rely on the Health Insurance Portability and Accountability Act's (hereinafter "HIPAA" or "the Act")1 public health exception in collecting, receiving, and reviewing protected health information from covered entities under the Act.

The HIPAA Privacy Rule ("the Rule")2 recognizes the legitimate need for public health authorities and others responsible for assuring public health and safety to have access to protected health information to carry out their public health mission. Pursuant to the Rule, a covered entity may disclose protected health information without authorization from the individual to "[a] public health authority that is authorized by law to collect or receive such information for the purpose of preventing or controlling disease, injury, or disability, including, but not limited to, the reporting of disease, injury, vital events such as birth or death, and the conduct of public health surveillance, public health investigations, and public health interventions." 45 C.F.R. § 164.512(b)(1)(i) . Additionally, disclosures may be made to "[a] public health authority or other appropriate government authority authorized by law to receive reports of child abuse or neglect." 45 C.F.R. § 164.512(b)(1)(ii) . A public health authority "means an agency or authority of the United States, a State, a territory, a political subdivision of a State or territory, or an Indian tribe, or a person or entity acting under a grant of authority from or contract with such public agency, including the employees or agents of such public agency or its contractors or persons or entities to whom it has granted authority, that is responsible for public health matters as part of its official mandate." 45 C.F.R. § 164.501 .
Invoking the public health exception under HIPAA first requires demonstrating that an entity has been given statutory authority over a matter of public health as part of its official mandate. The Georgia Child Fatality Review Panel is created by state law.3 As set forth in O.C.G.A. § 19-15-1(7) , "the panel oversees the local child fatality review process and reports to the Governor on the incidence of child deaths with recommendations for prevention." Additional and specific duties are set out in O.C.G.A. § 19-15-4(g) -(j), including reviewing the reports of local review committees and recommending measures to decrease the incidence of child deaths. Among these additional duties are collecting and sharing information with other state agencies "which provide services to children and families or investigate child deaths" and monitoring the operations of the local child fatality review committees.4

In addition to the Georgia Child Fatality Review Panel, O.C.G.A. § 19-15-3 provides that "each county shall establish a local multidisciplinary, multiagency child fatality review committee." The chairperson of the local review committee is required to be notified within 48 hours of the death "when a county medical examiner or coroner receives a report regarding the death of any child [in] the county or circuit." O.C.G.A. § 19-15-3(h) . When a child's death meets the criteria for review, the chairperson "shall convene the review committee within 30 days after receipt of the report for a meeting to review and investigate the cause and circumstances of the death. Review committee members shall provide [specific] information ... except where otherwise protected by statute."5 In addition to the statutorily specified information, state law authorizes a local child fatality review committee to "obtain from any superior court judge of the county or circuit for which the review committee was created a subpoena to compel the production of documents or attendance of witnesses when that judge has made a finding that such documents or witnesses are necessary for the review committee's review." O.C.G.A. § 19-15-3 (k)(3). Under Georgia's statutory scheme establishing and empowering the Georgia Child Fatality Review Panel and the local child fatality review committees, both entities are "authorized by law" to collect and receive protected health information and both meet the criteria established by the Department of Health and Human Services to be considered a "public health authority." See 45 C.F.R. § 164.501 and § 164.512 .

The second important requirement for invoking the public health exception is that the purpose for which the data is being disclosed is a public health activity.6 Although the Rule does not provide a discrete definition for "public health activity," it does list those uses that are included in the phrase "public health activities and purposes." 45 C.F.R. § 164.512(b)(1)(i) and (ii). Those uses include collecting or receiving information for the purpose of "preventing or controlling ... injury ... including, but not limited to, the reporting of ... injury, ... the conduct of public health surveillance, public health investigations, and public health interventions" and "receiving reports of child abuse or neglect." Id. As discussed earlier in this opinion,7 among the statutory purposes of the Georgia Child Fatality Review Panel and the local child fatality review committees are reviewing the circumstances of child fatalities and recommending measures to reduce child fatalities. These functions clearly fit under the public health activity of "public health investigations"; that is, collecting, receiving, and reviewing information, including reports of child abuse, for the purpose of identifying causes, making recommendations, and preventing injury.
In summary, in order to meet the public health exception for purposes of disclosing protected health information an entity must be (1) a public health authority responsible for public health matters as part of its official mandate that is (2) authorized by law to collect or receive such information for the purposes specified or (3) authorized by law to receive reports of child abuse or neglect.8 The Georgia Child Fatality Review Panel and local child fatality review committees, as constituted by state law, meet each of these criteria.

Therefore, it is my official opinion that the Georgia Child Fatality Review Panel and local child fatality review committees are public health authorities as defined by the Health Insurance Portability and Accountability Act of 1996 and the regulations promulgated pursuant to the Act by the Department of Health and Human Services, that they are authorized by law to receive public health information, including reports of child abuse and neglect, in order to carry out their statutory duties, and that they are thereby authorized to obtain protected health information from covered entities under the Act's public health exception.
Footnotes
Footnotes
1 	 Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936.
2 	 HHS Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. pts. 160 and 164 (2003).
3 	 "There is created the Georgia Child Fatality Review Panel as defined in paragraph (7) of Code Section 19-15-1 ." O.C.G.A. § 19-15-4 (a).
4 	 Included in the duty to recommend child protective measures are identifying risk factors for children, collecting and sharing information among state child protective agencies, recommending measures for improving coordination of services, identifying trends in child deaths, investigating the relationship between child deaths and family violence, reviewing reports from local child fatality review committees, providing training and written materials, developing investigation protocols, monitoring the operations of local review committees, and developing and implementing any necessary internal operating procedures and policies. O.C.G.A. § 19-15-4(h)(1) -(10).
5 	 The specific information required by O.C.G.A. § 19-15-3(k)(1) and (2) is:
"(1) The providers of medical care and the medical examiner or coroner shall provide pertinent health and medical information regarding a child whose death is being reviewed by the local review committee; (2) State, county, or local government agencies shall provide all of the following data on forms designated by the panel for reporting child fatalities: A. Birth information for children who died at less than one year of age including confidential information collected for medical and health use; B. Death information for children who have not reached their eighteenth birthday; C. Law enforcement investigative data, medical examiner or coroner investigative data, and parole and probation information and records; D. Medical care, including dental, mental, and prenatal health care; and E. Pertinent information from any social services agency that provided services to the child or family."
6 	 "A covered entity may disclose [to a public health authority] protected health information for the public health activities and purposes described in this paragraph." 45 C.F.R. 164.512(b)(1) (emphasis added).
7 	 See notes 3, 4, and 5 and accompanying text supra.
8 	 See 45 C.F.R. § 164.501 , § 164.512(b)(1)(i) and (ii).
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This opinion is in response to your request concerning whether the Georgia Child Fatality Review Panel and the local child fatality review committees may rely on the Health Insurance Portability and Accountability Act's (hereinafter "HIPAA" or "the Act")1 public health exception in collecting, receiving, and reviewing protected health information from covered entities under the Act.

The HIPAA Privacy Rule ("the Rule")2 recognizes the legitimate need for public health authorities and others responsible for assuring public health and safety to have access to protected health information to carry out their public health mission. Pursuant to the Rule, a covered entity may disclose protected health information without authorization from the individual to "[a] public health authority that is authorized by law to collect or receive such information for the purpose of preventing or controlling disease, injury, or disability, including, but not limited to, the reporting of disease, injury, vital events such as birth or death, and the conduct of public health surveillance, public health investigations, and public health interventions." 45 C.F.R. § 164.512(b)(1)(i) . Additionally, disclosures may be made to "[a] public health authority or other appropriate government authority authorized by law to receive reports of child abuse or neglect." 45 C.F.R. § 164.512(b)(1)(ii) . A public health authority "means an agency or authority of the United States, a State, a territory, a political subdivision of a State or territory, or an Indian tribe, or a person or entity acting under a grant of authority from or contract with such public agency, including the employees or agents of such public agency or its contractors or persons or entities to whom it has granted authority, that is responsible for public health matters as part of its official mandate." 45 C.F.R. § 164.501 .
Invoking the public health exception under HIPAA first requires demonstrating that an entity has been given statutory authority over a matter of public health as part of its official mandate. The Georgia Child Fatality Review Panel is created by state law.3 As set forth in O.C.G.A. § 19-15-1(7) , "[t]he panel oversees the local child fatality review process and reports to the Governor on the incidence of child deaths with recommendations for prevention." Additional and specific duties are set out in O.C.G.A. § 19-15-4(g) -(j), including reviewing the reports of local review committees and recommending measures to decrease the incidence of child deaths. Among these additional duties are collecting and sharing information with other state agencies "which provide services to children and families or investigate child deaths" and monitoring the operations of the local child fatality review committees.4

In addition to the Georgia Child Fatality Review Panel, O.C.G.A. § 19-15-3 provides that "[e]ach county shall establish a local multidisciplinary, multiagency child fatality review committee." The chairperson of the local review committee is required to be notified within 48 hours of the death "[w]hen a county medical examiner or coroner receives a report regarding the death of any child [in] the county or circuit." O.C.G.A. § 19-15-3(h) . When a child's death meets the criteria for review, the chairperson "shall convene the review committee within 30 days after receipt of the report for a meeting to review and investigate the cause and circumstances of the death. Review committee members shall provide [specific] information . . . except where otherwise protected by statute."5 In addition to the statutorily specified information, state law authorizes a local child fatality review committee to "obtain from any superior court judge of the county or circuit for which the review committee was created a subpoena to compel the production of documents or attendance of witnesses when that judge has made a finding that such documents or witnesses are necessary for the review committee's review." O.C.G.A. § 19-15-3(k)(3) . Under Georgia's statutory scheme establishing and empowering the Georgia Child Fatality Review Panel and the local child fatality review committees, both entities are "authorized by law" to collect and receive protected health information and both meet the criteria established by the Department of Health and Human Services to be considered a "public health authority." See 45 C.F.R. § 164.501 and § 164.512 .

The second important requirement for invoking the public health exception is that the purpose for which the data is being disclosed is a public health activity.6 Although the Rule does not provide a discrete definition for "public health activity," it does list those uses that are included in the phrase "public health activities and purposes." 45 C.F.R. § 164.512(b)(1)(i) and (ii). Those uses include collecting or receiving information for the purpose of "preventing or controlling . . . injury . . . including, but not limited to, the reporting of . . . injury, . . . the conduct of public health surveillance, public health investigations, and public health interventions" and "receiv[ing] reports of child abuse or neglect." Id. As discussed earlier in this opinion,7 among the statutory purposes of the Georgia Child Fatality Review Panel and the local child fatality review committees are reviewing the circumstances of child fatalities and recommending measures to reduce child fatalities. These functions clearly fit under the public health activity of "public health investigations"; that is, collecting, receiving, and reviewing information, including reports of child abuse, for the purpose of identifying causes, making recommendations, and preventing injury.
In summary, in order to meet the public health exception for purposes of disclosing protected health information an entity must be (1) a public health authority responsible for public health matters as part of its official mandate that is (2) authorized by law to collect or receive such information for the purposes specified or (3) authorized by law to receive reports of child abuse or neglect.8 The Georgia Child Fatality Review Panel and local child fatality review committees, as constituted by state law, meet each of these criteria.

Therefore, it is my official opinion that the Georgia Child Fatality Review Panel and local child fatality review committees are public health authorities as defined by the Health Insurance Portability and Accountability Act of 1996 and the regulations promulgated pursuant to the Act by the Department of Health and Human Services, that they are authorized by law to receive public health information, including reports of child abuse and neglect, in order to carry out their statutory duties, and that they are thereby authorized to obtain protected health information from covered entities under the Act's public health exception.
Footnotes
Footnotes
1 	 Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936.
2 	 HHS Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. pts. 160 and 164 (2003).
3 	 "There is created the Georgia Child Fatality Review Panel as defined in paragraph (7) of Code Section 19-15-1 ." O.C.G.A. § 19-15-4(a) .
4 	 Included in the duty to recommend child protective measures are identifying risk factors for children, collecting and sharing information among state child protective agencies, recommending measures for improving coordination of services, identifying trends in child deaths, investigating the relationship between child deaths and family violence, reviewing reports from local child fatality review committees, providing training and written materials, developing investigation protocols, monitoring the operations of local review committees, and developing and implementing any necessary internal operating procedures and policies. O.C.G.A. § 19-15-4(h)(1) -(10).
5 	 The specific information required by O.C.G.A. § 19-15-3(k)(1) and (2) is:
"(1) The providers of medical care and the medical examiner or coroner shall provide pertinent health and medical information regarding a child whose death is being reviewed by the local review committee;
(2) State, county, or local government agencies shall provide all of the following data on forms designated by the panel for reporting child fatalities:
. Birth information for children who died at less than one year of age including confidential information collected for medical and health use;
. Death information for children who have not reached their eighteenth birthday;
. Law enforcement investigative data, medical examiner or coroner investigative data, and parole and probation information and records;
. Medical care, including dental, mental, and prenatal health care; and
. Pertinent information from any social services agency that provided services to the child or family."
6 	 "A covered entity may disclose [to a public health authority] protected health information for the public health activities and purposes described in this paragraph." 45 C.F.R. 164.512(b)(1) (emphasis added).
7 	 See notes 3, 4, and 5 and accompanying text supra.
8 	 See 45 C.F.R. § 164.501 , § 164.512(b)(1)(i) and (ii).
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The City of Atlanta ("City") has applied to the Georgia Environmental Facilities Authority ("GEFA") for several loans the proceeds of which are to be used to improve the City's sewer system. In that context, the City has expressed concern regarding the constitutionality of GEFA's requirement that local governments pledge the full faith and credit of their taxing power as security for loans made by GEFA and the necessity for local governments to hold a referendum prior to making the pledge.
The Attorney General has previously opined that, pursuant to the intergovernmental contract clause of the Georgia Constitution, GEFA loans to a local government are not constitutionally recognized debt. 1994 Op. Att'y Gen. 94-6; 1990 Op. Att'y Gen. U90-7; 1988 Op. Att'y Gen. 88-26.
The intergovernmental contracts clause states that a mutual undertaking by a local government entity to borrow and an undertaking by the state or a state authority to lend funds from and to one another for water or sewerage facilities or systems or for regional or multijurisdictional solid waste recycling or solid waste facilities or systems pursuant to law shall be a provision for services and an activity within the meaning of this Paragraph.
Ga. Const., Art. IX, § III, I(a). By approving this provision of the Georgia Constitution, the electorate designated loans made for environmental facilities as services. Thus, such loans are not subject to the constitutional requirements generally applicable to local government municipal debt.
If GEFA loans were constitutionally recognized debt, local governments could not "incur [such] debt without the assent of a majority of the qualified voters." Ga. Const. 1983, Art. IX, § V, I(a). However, I find no support for the proposition that a referendum be held for a loan otherwise exempted from the referendum requirement simply because GEFA requires the recipient to pledge its full faith and credit as security for the loan. To the contrary, the Georgia Supreme Court has held that "an intergovernmental contract pursuant to the intergovernmental contracts clause of the Georgia Constitution pledging tax revenues ... does not require a local referendum." Youngblood v. State, 259 Ga. 864 (1990), citing Nations v. Downtown Dev. Auth., 256 Ga. 158 (1986).
There also seems to be some concern regarding GEFA's authority to require local governments to pledge their full faith and credit as security for GEFA loans. The Georgia General Assembly has authorized GEFA to require local governments, as a condition of any loan, to take "other actions as may be deemed necessary ... to secure the payment of the principal of and interest on such ... notes [] or other obligations and to provide for the remedies of the authority in the event of any default by such local government in such payment." O.C.G.A. § 50-23-6(b)(6) . Pursuant to that Code section, GEFA consistently requires its loan recipients to pledge their full faith and credit as security for GEFA loans.
Finally, the City expressed concern that the proposed intergovernmental arrangement by and between GEFA and the City in essence required the City to pledge its full faith and credit for the benefit of other governments. GEFA could not require and the City could not pledge its full faith and credit as security for the obligations of other governments. However, the Georgia Supreme Court has previously considered an intergovernmental arrangement similar to the one currently being negotiated between GEFA and the City and found that, although a governmental entity cannot pledge its full faith and credit to secure the obligations of another governmental entity, under the intergovernmental contracts clause a governmental entity could enter into contracts with other governmental entities, pledge its full faith and credit, and levy taxes to meet its own contractual obligations. Thompson v. Municipal Elec. Auth. of Ga., 238 Ga. 19, 21 (1976); see generally 1988 Op. Att'y Gen. 88-26. The City's pledge to GEFA will be security for the City's contractual obligations. The City may want to consider requiring those governments that will be utilizing the sewer system via an interjurisdictional agreement to pledge their full faith and credit to the City as security for those governments' contractual obligations.
Therefore, it is my official opinion that the Georgia Environmental Facilities Authority is statutorily empowered to make the administrative and policy determinations requiring the City of Atlanta to pledge its full faith and credit as security for a loan from the Authority, there are no constitutional prohibitions upon the City of Atlanta pledging its full faith and credit as security for such a loan, and a referendum is not required prior to the City making the pledge.
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Your office has requested advice on behalf of members of the Board of Regents of the University System regarding four questions dealing with issues relating to Board members transacting business with the state or the University System, and whether any such transactions would be impermissible conflicts of interest. In answering those questions, I will outline the general provisions of Georgia law that are relevant to your questions and then discuss their application to the hypothetical situations described in your letter. At the outset, it is important to recognize generally that members of the Board of Regents of the University System of Georgia hold fiduciary positions of trust under Georgia law, and business transactions between any Regent and the University System itself are prohibited absent a statutory exception permitting the transaction. Any decision on the ultimate propriety of a particular transaction, however, will depend on the facts and circumstances of that transaction and would need to be addressed on a case-by-case basis.
General Provisions of Georgia Law
Any analysis of "conflicts of interest" under Georgia law must begin with the Georgia Constitution and its provisions regarding the origin and structure of state government. The Constitution mandates that "public officers are the trustees and servants of the people and are at all times amenable to them." GA. CONST. Art. I, Sec. II, Para. I. The Supreme Court of Georgia has repeatedly recognized that this constitutional provision creates a special fiduciary duty of loyalty on behalf of public officers and employees and that duty should not be compromised by either divided loyalties or other conflicts of interest.1 Georgia Dep't of Human Resources v. Sistrunk, 249 Ga. 543, 546 48 (1982), overruled in part, Georgia Ports Auth. v. Harris, 274 Ga. 146, 147 (2001). See also Georgia State Bd. of Pharmacy v. Lovvorn, 255 Ga. 259, 260 (1985); Ianicelli v. McNeely, 272 Ga. 234, 236 (2000). A public officer may not use this special trust to promote his or her own personal interests, regardless of how fair a contract may be, but must instead affirmatively avoid any conflicts of interest. Sistrunk, 249 Ga. at 547. 2

In the wake of the Sistrunk decision, the General Assembly adopted a series of statutes addressing business transactions between state officers and employees and state agencies or entities. O.C.G.A. §§ 45-10-20 through 45-10-28 ; Harris, 274 Ga. at 146 47. These statutes recognized "not only the need for an impartial and independent government and public confidence in the integrity of government, issues which form the core of [the Supreme Court's] holding in Sistrunk, but recognized that it is also essential to the proper operation of government that those best qualified be encouraged to serve the government." Id. Such legal safeguards against conflicts of interest must also, according to the Supreme Court of Georgia, be designed so as not to unnecessarily or unreasonably impede the recruitment and retention by the government of those men and women who are best qualified to serve. Id. at 147.
An essential principle underlying the staffing of our government structure is that its elected officials and employees should not be denied the opportunity, available to all other citizens, to acquire and retain private economic and other interests, except where conflicts with the responsibility of such elected officials and employees to the public cannot be avoided.
Id., citing O.C.G.A. § 45-10-21(b) .
The "conflicts of interest" statutes referred to above specifically address instances where public officers and employees engage in business transactions with state entities. The officers and employees are generally divided into two categories, each of which has its own specific prohibitions. State officers or employees who have "state-wide powers" are prohibited from transacting business with any state agency.3 O.C.G.A. §§ 45-10-22 , 45-10-24 . "State-wide powers" means that a public officer or employee has the ability to influence or affect all of state government across the board, rather than on the level of a specific agency or entity. O.C.G.A. § 45-10-20(10) . Offices that fall into this category include, but are not limited to, the Governor, Lieutenant Governor, members of the General Assembly, judges of the appellate and superior courts, district attorneys, the Secretary of State, the Attorney General, the state auditor, the commissioners of Administrative Service and the Merit System, members of the State Personnel Board, and the director of the Office and Planning and Budget. Id.
Officers and employees who have "limited powers" rather than state-wide powers, such as members of the Board of Regents, are otherwise generally prohibited from transacting business with their own agencies. O.C.G.A. §§ 45-10-22(a)(2) , 45-10-23 , 45-10-24(a)(2) .4 They may still conduct business with other state entities, provided that the transaction with the other state entity is not also being undertaken for the direct or indirect benefit of the officer's own agency. See 1983 Op. Att'y Gen. U83-56, 1991 Op. Att'y Gen. U91-13. A public officer's or employee's spouse, dependents, or business entities in which the officer or employee owns more than 25% (which is considered a "substantial interest" under the statutes in question) are subject to the same prohibitions as the officer or employee. O.C.G.A. §§ 45-10-22 , 45-10-23 , 45-10-24 .
The General Assembly has also provided a number of exceptions to these prohibitions, so that transactions that fall within these exclusions are not barred by the state's "conflicts of interest" statutes. O.C.G.A. §§ 45-1- 22(b), 45 10 24(b), 45 10 25. Prominent in these exceptions are provisions that otherwise prohibited transactions are permitted if they are "undertaken pursuant to sealed competitive bids," if they fall below $ 250 per transaction and $ 9,000 in the aggregate for a single calendar year, or, if relating to the sale or lease of real property, the transaction is approved by the State Properties Commission or the Department of Administrative Services. Id. Additional exceptions to the statutory prohibitions include transactions under the state's use of eminent domain; the granting of employment benefits; Medicaid reimbursements; approved part-time work for other agencies; sole source purchases; and transactions necessary to protect the public health, safety, or welfare. O.C.G.A. § 45-10-25(a)(1) , (2), (4), (5), (8), (10), (11), (15).
Even if a transaction is not prohibited under these statutes or is otherwise permitted by virtue of a statutory exception, all transactions by a state official or employee with any state agency must be reported to the Secretary of State in January covering the period of the previous calendar year. O.C.G.A. § 45-10-26 . The failure to disclose any of those transactions is a separate violation of the law unless the amount of the transaction does not exceed $ 250 and the aggregate transactions do not exceed $ 9,000 in a single calendar year. Id. Additionally, a failure to disclose such transactions can result in a person's removal from office, a civil fine of up to $ 10,000, and a requirement that any pecuniary benefit be repaid to the state. O.C.G.A. §§ 45-10-26(c) , 45-10-28 . A business that violates the disclosure requirements is also subject to a civil fine of up to $ 10,000 and restitution to the state for any pecuniary benefit received as a result of the violation. O.C.G.A. § 45-10-28(a)(3) .
These statutes do not represent the sole provisions within Title 45 addressing the issue of "conflicts of interest." The General Assembly has also established a "Code of Ethics for Government Service" which lists a number of aspirational goals for all state officers and employees. O.C.G.A. § 45-10-1 . These tenets include the admonishment that a government official or employee should not engage in any business with the government which is inconsistent with the conscientious performance of his governmental duties, and that such person should never use any information coming to him confidentially as a means for making a private profit. O.C.G.A. § 45-10-1 , VII, VIII.
Additionally, boards, commissions, or authorities created by general law, such as the Board of Regents, are subject to another specific Code of Ethics, violations of which may lead to removal from office. O.C.G.A. § 45-10-3 . This Code reiterates the two aforementioned prohibitions requiring an officer to perform his duties conscientiously and to refrain from using confidential information for a private profit. It also specifically prohibits such person from taking any official action on any matter where he knows or should know that he has a direct or indirect monetary interest in the subject matter of the transaction. O.C.G.A. § 45-10-3(3) , (4), and (9). Complaints regarding alleged violations of this Code of Ethics are reviewed and adjudicated by the Governor or his designee and can also lead to a person's removal from office. O.C.G.A. § 45-10-4 .
Finally, in addition to the specific prohibitions under these state statutes, judicial decisions and the common law may identify and prohibit other conflicts of interest. See, e.g., 1997 Op. Att'y Gen. U97 11. One example is the common law prohibition against a public officer or employee holding two incompatible positions. Another example is a person engaging in a transaction where his personal interests are so intertwined that, even without some actual and personal pecuniary gain, the transaction should still be prohibited. Id. See also Mayor and Council of Macon v. Huff, 60 Ga. 221 (1878) (mayor could not lease a city park to himself despite lease's admittedly fair terms since he would be required to enforce contract on behalf of city); Trainer v. City of Covington, 183 Ga. 759 (1937) (sale of truck to city by its mayor was void, no matter how fair). In this regard, the Attorney General, quoting Montgomery v. City of Atlanta, 162 Ga. 534, 546 (1926), has previously opined:
One who is entrusted with the business of others will not be allowed to make out of the same a pecuniary profit to himself. This doctrine is based upon principles of reason, morality, and public policy. No public agent shall have the opportunity or be led into the temptation to make profit out of the public business entrusted to his care, by contracting with himself, directly or indirectly, in respect to such business 1997 Op. Att'y Gen. 97 29, at 89. Compliance with the aforementioned statutes and constitutional principles will usually safeguard a public officer or employee from engaging in impermissible conflicts of interest. See Richmond County Hosp. Auth. v. Richmond County, 255 Ga. 183, 188-89 (1985); 1995 Op. Att'y Gen. U95 111.
Prohibitions Specifically Directed to the Board of Regents
Although all of the previous provisions of law apply to the members of the Board of Regents, the General Assembly has enacted even more specific proscriptions directed to members of the Board of Regents itself in O.C.G.A. § 45-10-40 . That section may be divided into the following three prohibitions:
1. No member of the Board of Regents of the University System of Georgia or of the Board of Human Resources, no trustee or other officer of any institution which is wholly or in part supported by state funds, and no partnership of which such person is a member shall make any contract with the governing board or trustees of such institution or any officer of such institution for the sale and purchase of merchandise or supplies for such institution whereby profit shall accrue to such board member or trustee or such partnership of which such person is a member.
2. No such trustee or officer of such institution shall make any profit or receive any money for the sale, handling, or disposal of any crop or crops or property of such institution.
3. No such member, trustee, or other officer of such institution shall make or be interested in any contract for supplies or merchandise for such institution when such contract or the making of the same is wholly or in part made or influenced by the action of the board governing such institution or the trustees thereof or is controlled by any officer of such institution; and any and all such contracts are declared to be illegal and void, provided that any such contracts as are described in this Code section may be made with a corporation of which any such board member or trustee is a stockholder if such member or trustee does not vote on or participate in the making of such contract.
O.C.G.A. § 45-10-40 (emphasis added). A violation of these prohibitions is a misdemeanor and, upon conviction, a violator is subject to imprisonment of up to 12 months and a fine of up to $ 1,000. O.C.G.A. 45-10-41 , O.C.G.A. § 17-10-3(a)(1) . Additionally a violator is automatically removed from office by operation of law on conviction and is not eligible to be reappointed to his or her office. O.C.G.A. § 45-10-41 . On the other hand, O.C.G.A. § 45-10-40 also provides as an exception that "no board member or trustee of such institution shall be prohibited from making contracts for furnishing supplies to the students or faculty of such institution for their individual use." (Emphasis added.)
Hypothetical Scenarios
The request for advice outlines four hypothetical scenarios which present "conflict of interest" issues. The use of hypotheticals is helpful in illustrating general principles. Of course, as noted above, the facts and circumstances of a particular business transaction may make a difference in the analysis of its propriety under Georgia law, and that analysis must be done on a case by case basis. Georgia Ports Auth. v. Harris, 274 Ga. at 147-48; Ianicelli v. McNeely, 272 Ga. at 236. In an actual transaction following the general outlines of the hypothetical situations described, additional levels of detail may well change the analysis. With that caveat, I will now address your hypotheticals in light of Georgia's legal framework.
1.
A Regent's wholly owned company wishes to provide services under a cafeteria plan that markets to faculty and employees of an institution. The institution will coordinate with the company for monthly pre-tax payroll deduction of the annuity fees. The institution requires all interested companies to adhere to a competitive bid process and pursuant to bid the Regent's company is chosen by the institution to be a provider of insurance benefits. Does this arrangement violate either section 45 10 22 or section 45 10 40? Assume the same fact pattern as above, however, in lieu of a bid process the institution promulgates minimal guidelines that allow all companies that meet the minimum standards to have pre-tax payroll payment of the annuity fee.5

The basic premise of the first part of your question is that the company in question is 100% owned by the Regent and is therefore subject to the same restrictions on doing business with the Board as is the Regent, i.e., both are prohibited from transacting any business with the Board itself absent a statutory exception permitting the transaction.6 O.C.G.A. § 45-10-22(a)(2) . The statutory exception proposed initially is "transaction made pursuant to sealed competitive bids." O.C.G.A. § 45-10-22(b)(1) .
The principal issue for interpretation here is the phrase "sealed competitive bids," which the Attorney General has not previously construed by official opinion, particularly in regard to whether it refers generally to any sealed, competitive process. The phrase should be given the meaning it has for the subject matter, which here is state government procurement law. O.C.G.A. § 1-3-1(b) ("words of art or words connected with a particular trade or subject matter ... shall have the signification attached to them by experts in such trade or with reference to such subject matter"); Georgia Forestry Comm'n v. Taylor, 241 Ga. App. 151, 153 (1999) (statutes on the same subject are construed together and harmonized).
In public procurement, "competitive bidding" in the technical sense refers to a process by which an award is made on the basis of lowest price, offered by a responsible bidder against a set of specifications. The process contrasts with more discretionary or subjective procurements, such as "requests for proposals" (RFPs) that are evaluated on the basis of technical merit as well as cost. For illustrations of the distinction, see O.C.G.A. §§ 50-5-67(a) (allowing DOAS to conduct an RFP when "use of competitive sealed bidding is either not practicable or not advantageous"); Department of Administrative Services Georgia Procurement Manual, Ch. 3, "Source Selection," 3.1, 3.2, 5.2, 5.5, 5.6 (distinguishing "Request for Quotes" from "Request for Proposals," with latter being a "formal solicitation method that seeks to leverage the creativity and knowledge of business organizations to solve a unique problem." Id. 3.2); compare O.C.G.A. § 50 5 7.3 (Georgia Technology Authority "contracts shall be awarded by soliciting competitive sealed proposals or competitive sealed bids") with Rules of Georgia Technology Authority 665 2 4 .02, "Methods of Source Selection"; Federal Acquisition Regulations, § 6.4 ("Sealed bidding and competitive proposals, as described in Parts 14 and 15, are both acceptable procedures"), Part 14 ("Sealed Bidding") & Part 15 ("Contracting by Negotiation").7
Notwithstanding the technical distinction, it is not unusual to see the words "bid" and "proposal" used colloquially to mean approximately the same thing. See, e.g., Allstate Transp. Co. v. SEPTA, 2000 U.S. Dist. LEXIS 3831, at 5 (E.D. Pa. 2000) ("In 1996, SEPTA issued a Request for Proposals ("1996 RFP") in which it invited carriers to submit proposals on three different bid items.") However, it is also a cardinal rule of construction that "in all interpretations of statutes, the courts shall look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy." O.C.G.A. § 1-3-1(a) .
Here, the interpretation concerns legislative intent in allowing an exception to a rule prohibiting conflicts of interest. When the phrase is "sealed, competitive bidding," the apparent intent is to allow an exception where the process eliminates or minimizes the possibility of subjective favoritism. In an RFP, the evaluation of the vendor's experience, qualifications and solution often takes precedence over price. To determine the final award, both the proposed solution and the price offered will be weighted through evaluations according to the appropriateness of their value.
Department of Administrative Services Georgia Procurement Manual Ch. 3, 5.6(2).
For the foregoing reasons, I conclude that when the "conflicts of interest" statutes allow an exception for a "transaction made pursuant to sealed competitive bids," the intent is the technical meaning, not inclusive of the more general and subjective processes like "requests for proposals." This might also preclude purchasing from a "statewide contract" in some cases, for example, where multiple vendors are eligible for state awards by state agencies, following a procurement not done by sealed competitive bid leading to one vendor. See, e.g., Department of Administrative Services Georgia Procurement Manual, Ch. 3, 3.4 (requests for qualifications), 5.1, 5.2 & 6.7 (statewide contracts).
You then ask whether it would make any difference if the sealed, competitive bid process is not used to select the company with which the Board was transacting business, but, instead, any company, including the Regent's company, which meets certain minimum standards is permitted to engage in the sale of the goods or services. As indicated above, under these assumptions the answer is yes, it would make a difference. There is no statutory exception that would permit this otherwise prohibited transaction with a Regent's wholly owned company just because other companies with similar products are also selling the goods or services. As outlined above, the Regent and his company are not similarly situated to those other companies, but instead are operating from a special fiduciary position of trust and loyalty. Because of that special trust, they are held to a higher standard of behavior to prevent conflicts of interest or even the appearance of impropriety or improper influence in such a business transaction.
Finally, you ask whether, even if the transaction is permissible under O.C.G.A. § 45-10-22 , it would be prohibited under O.C.G.A. § 45-10-40 , the statute barring a Regent from contracting with the Board or its institutions. Again, from your description of the company the nature of the Regent's ownership is unclear. If it is a corporation in which the Regent is merely a stockholder or a board member, then the transaction between the corporation and the Board of Regents would be permissible under O.C.G.A. § 45-10-40 , provided that the Regent "does not vote on or participate in the making of such contract." However, all statutory exceptions must be satisfied, not just one.
The exception in O.C.G.A. § 45-10-40 does not allow for the situation where the Regent is the sole stockholder. It allows the exception where the Regent is "a stockholder if such member or trustee does not vote on or participate in the making of such contract." (Emphasis supplied.) The use of the word "a," here emphasized, implies that the Regent is not alone. This is consistent with the policy of avoiding favoritism. Code section 45-10-40 recognizes that corporations are independent legal entities, separate from their stockholders or officers. That independence and separation insulates the transaction to some extent from a Regent's personal disqualification, provided that the Regent does not vote on or participate in the making of the contract. Others must carry out those functions on behalf of the corporation. However, when the Regent is the sole stockholder or board member the element of insulation created by the corporate structure is eliminated, thus undermining the statutory safeguard.
Given the fiduciary and trust duties and loyalties imposed upon the Regent in the statute, it would be hard to contemplate that a Regent under such circumstances would be able to reach the necessary level of disinterest to avoid a potential violation of O.C.G.A. §§ 45-10-40 and 45-10-41 and the common law conflicts recognized under the case law outlined above. When difficulties arise in the performance of the contract, as they often do, the Regent will confront divided loyalties and likely be required to take a position that will violate duties owed to either the Board or the corporation. Such a scenario may well rise to the level of a common law conflict of interest, notwithstanding the language of O.C.G.A. § 45-10-40 . The same may be said with regard to the statutory exception for competitive bidding. Even when a contract is procured competitively, it must be performed, and Regents and Regents staff must evaluate performance. The common law recognizes the conflict inherent in supervising one's own performance:
No officer or agent, public or private, whose duty it is to supervise a contract in behalf of his employers or principal, can himself undertake to do that thing which his office or agency makes it his duty to supervise for others, and to see to it for them that it is well and faithfully done. The reason is too plain and palpable for serious dispute.
Mayor & Council of Macon v. Huff, 60 Ga. 221, 224 (1878). This observation from the Huff decision applies as well to hypotheticals 2 and 3 below as well.
2.
A Regent has a substantial interest in a company that sells computers. He sells to the state through a statewide contract procured through a competitive bidding process. May the Regent's company sell computers to the University System institutions pursuant to this statewide contract? May the Regents institutions take their computers for repair to the Regent's company, which does not have a statewide maintenance agreement?
Given that the Regent in your hypothetical has a "substantial interest," i.e., over 25% ownership, in the computer company in question, the company would normally be prohibited from transacting business with the Board of Regents. O.C.G.A. § 45-10-22 (a)(2). However, because the transaction is made pursuant to a sealed competitive bid process accomplished through a statewide contract entered into by the Department of Administrative Services (DOAS) and obtained through a competitive bidding process, the transaction could be permissible. O.C.G.A. § 45-10-22(b)(1) . If the company were a corporation and the dictates of O.C.G.A. § 45-10-40 were followed, then it would also appear the transaction could be permissible under O.C.G.A. § 45-10-41 . I have assumed that the procurement for the statewide contract resulted in a single vendor, but that may not necessarily be the case. It is possible that the procurement resulted in multiple vendors of satisfactory qualifications, with or without fixed or common prices. The statutory exception requires a "transaction made pursuant to sealed competitive bids." O.C.G.A. § 45-10-22(b)(1) . Unless the statewide contract results in a single vendor, neither the letter nor the spirit of the exception will be satisfied.
Whether servicing the computers is a separate business transaction or is adjunct to the purchase of the computers, the transactions would be prohibited under O.C.G.A. § 45-10-22(a)(2) absent a statutory exception permitting them. If that exception is not provided through the competitive bidding process, it is possible another exception might be applicable in accordance with the law outlined above. However, the burden is on the company to identify that exception and to assure compliance with the aforementioned laws before engaging in the service transactions.
3.
A Regent wishes to purchase from X real estate, which X currently rents to a University System institution. If the Regent purchases the real estate, he will become the institution's landlord instead of X. Is approval of the purchase from X by DOAS Space Management Division sufficient to cure any potential conflict of interest?
Your hypothetical recognizes that renting real property to the Board of Regents by one of its members falls within the definition of "transacting business" and is normally prohibited under O.C.G.A. § 45-10-22 (a)(2). However, O.C.G.A. § 45-10-22 (b)(3) contemplates that such a lease arrangement is permissible if the "transaction" is approved either by the State Properties Commission or the Space Management Division of DOAS. If DOAS reviews and approves the sale of the real estate, with full disclosure that the sale is made subject to the rental agreement and that the Regent will become the landlord, that would appear to satisfy the requirements of the law to permit the transaction. It would also be a good practice to assure that any approval of the sale and the subsequent lease relationship is acknowledged by DOAS on the record of its review and approval so as to assure that there is no question in the future of compliance with the law.
4.
A company wholly owned by a Regent provides communication services to a Regents institution prior to the Regent's appointment. Shortly after his appointment the Regent bids on a contract to provide additional and expanded services. At what point, if any, does the company's provision of services conflict with the conflict of interest statute? Does it make a difference if he is a "sole provider" in his geographical area?
The sale of the services to the Board through one of its institutions by a company in which a Regent owns a substantial interest falls within the prohibition of O.C.G.A. § 45-10-22(a)(2) . Therefore, as recognized in your inquiry, the question becomes whether there is any statutory exception which permits the transaction to go forward.
You have raised facts that suggest three separate possibilities, depending on the time-frame that is used in reviewing the transaction. A transaction that was entered into between the company and the school prior to the Regent's appointment is not affected by that appointment. Under O.C.G.A. § 45-10-25 (a)(13), transactions that occurred prior to the Regent accepting appointment to public office are not subject to the statutory prohibitions if they represent a legal obligation and duty to provide the services in question. The company would be able to complete its legal obligations under the contract.
However, once that initial contractual obligation has concluded, the question becomes whether the company and school may continue their business relationship. You have indicated that there is a bidding process for the award of the contract. If that process is a sealed, competitive bidding process as discussed above, then the award of the contract would appear to fall within the exception of O.C.G.A. § 45-10-22 (b)(1) and be permissible under Georgia law.
You have also asked whether it makes any difference in the analysis if the Regent's company is the "sole provider" in his geographic area. Under the conflicts of interest statute, there is a "sole source" exception that permits any transaction involving property or a service for which the only source of  supply in the State of Georgia is from the public official or employee or a business in which such public official or employee or member of his family has a substantial interest.
O.C.G.A. § 45-10-25 (a)(11) (emphasis added). This "sole source" analysis is not limited to a geographic region within the state, but instead the company and the school carry the heavier burden of demonstrating that the company is the only one in the entire state that can provide the services in question. The transaction would be permissible under this exception only after such a showing.
Finally, although it is not clear exactly what kind of services would be provided, the Regent and his company would have to remain cognizant of the requirements of O.C.G.A. § 45-10-40 . A business transaction for the sale of merchandise or supplies, for example, would be prohibited to the Regent personally. The company, if it is a corporation, could engage in the transaction under the guidelines outlined in that statute.
Conclusion
Therefore, because members of the Board of Regents of the University System of Georgia hold fiduciary positions of trust under Georgia law, it is my official opinion that business transactions between any Regent and the University System are prohibited absent a statutory exception permitting the transaction, and then only if there is no common law conflict creating a breach of their constitutional fiduciary duty. Those transactions must be reviewed on a case by case basis to determine whether any prohibited conflicts of interest exist as defined under Georgia's Constitution, statutes, judicial decisions, or under the applicable principles of common law.
Prepared by:
Footnotes
Footnotes
1 	 "All public officers, within whatever branch and at whatever level of our government, and whatever be their private vocations, are trustees of the people, and do accordingly labor under every disability and prohibition imposed by law upon trustees relative to the making of personal financial gain from the discharge of their trusts." Sistrunk, 249 Ga. at 547
2 	 The Sistrunk decision has been extensively discussed in a variety of settings in previous opinions of the Attorney General. Some of those opinions, outside of the specific realm of lawyer-legislator conflicts issues, include 1982 Op. Att'y Gen 82 82 (general discussion of conflicts of interest issues), 1983 Op. Att'y Gen. 83 64 (conflicts related to recipients of public grant funds), 1983 Op. Att'y Gen. U83 51 (member of authority has a conflict and cannot provide banking or medical services to his agency); 1984 Op. Att'y Gen. 84 82 (conflicts in hospital equipment financing), 1984 Op. Att'y Gen. U84 29 (court officers and driver improvement schools), 1988 Op. Att'y Gen. 88 4 (purchase of former state property by Board of Natural Resources member), 1997 Op. Att'y Gen. 97 29 (school board members as subcontractors on school projects), 1998 Op. Att'y Gen. 98 8 (contracts between a community service board and legislator) and 2002 Op. Att'y Gen. 02 4 (conflicts issues related to members of the State Ethics Commission).
3 	 "Transacting business" includes the selling or leasing of any real or personal property or any services to the state, regardless if it is done by the officer or employee or through a third-party, and the purchase of surplus real or personal property either by the official or employee, again regardless of whether it's done by the official or employee or by a third-party on behalf of the public official or employee. O.C.G.A. § 45-10-20(12) .
4 	 Full-time employees of the Board of Regents are permitted, however, to serve as members of governing boards of private, nonprofit, educational, athletic, or research related foundations and associations which are organized to support institutions of higher education and which otherwise transact business with the Board. O.C.G.A. § 45-10-23(a) ; 1995 Op. Att'y Gen. 95 36.
5 	 It is unclear from the description of this business arrangement whether the companies in question are transacting business with the Board itself or whether the companies would actually be dealing directly with the employees of the Board. In the usual instance, both would occur. It is also unclear whether the statutory requirements of O.C.G.A. § 45-18-53 regarding the authorizing of payroll deductions have been met. See also 1982 Op. Att'y Gen. 82 79. For purposes of this response, it is assumed from your description that there would be a contractual agreement between the entities involved and the Board itself and that any payroll deductions would otherwise be permissible under the law.
6 	 Individual colleges and universities in Georgia have no independent corporate existence, but are all considered a part of the Board of Regents, which is then the ultimate party with which an entity transacts business. See McCafferty v. Medical College of Georgia, 249 Ga. 62, 69 (1982).
7 	 Neither FAR, which applies to federal procurement, nor GTA law and rules, which exclude Regents, O.C.G.A. § 50-25-1(b) , applies to Regents, but they are illustrative. Procurement law itself is beyond the scope of this opinion.
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You have requested advice concerning two questions related to state-chartered credit unions. In your first question, you ask whether state-chartered credit unions that were in existence and validly operating prior to April 1, 1975, continue to have broad and general memberships in light of certain statutory amendments that occurred in 1975. In your second question, you ask whether, when two state-chartered credit unions merge pursuant to O.C.G.A. § 7-1-667 (1997), the property, property rights, and interests that flow to the new, resulting credit union include the vested right to a broad field of membership, assuming such interest or property was held by one of the merging credit unions.
The Financial Institutions Code of Georgia (hereinafter the "1975 Act"), a substantial recodification of Georgia's financial institution laws, including those regulating state-chartered credit unions, was enacted at 1974 Ga. Laws 705 and became effective on April 1, 1975. Id. at 955, now codified at O.C.G.A. § 7-1-860 (1997). The 1975 Act included the following section, now codified at O.C.G.A. § 7-1-636 (1997):
(a) Nothing in this chapter shall be construed to impair the validity of the charter of a credit union existing on April 1, 1975.
(b) Each credit union existing on April 1, 1975, shall have perpetual duration unless its articles are amended under this chapter to provide for a limited period of duration.
The term "charter" is not defined in the 1975 Act but is generally understood to mean in the context of financial and similar institutions "[a] document issued by a governmental authority permitting [the entity] to conduct business." BLACK'S LAW DICTIONARY 228 (7th ed. 1999) (referring specifically to banking).1 In the context of the law existing prior to 1975, a credit union's petition (now called "articles"2) and its bylaws constituted its "charter." 1925 Ga. Laws 165. Thus, the General Assembly's stated intention in the 1975 Act was for the provisions of an existing credit union's petition and bylaws to remain in force and effect without impairment by the provisions of the 1975 Act. A pre-1975 credit union's qualifications for membership were stated in its bylaws. In light of O.C.G.A. § 7-1-636 , as construed above, a pre-1975 credit union's qualifications for membership were not affected by the 1975 Act.
Your second question is whether the merger of two state-chartered credit unions affects the broad field of membership when at least one of them is a pre-1975 credit union. As discussed above, pre-1975 credit unions retain the fields of membership they possessed prior to April 1, 1975, on account of the provisions of O.C.G.A. § 7-1-636 (1997). Code section 7 1 667 provides for the merger of credit unions and reads as follows:
A credit union may, with the approval of the department and in accordance with such uniform rules and regulations as it shall make and promulgate, be merged with another credit union under the articles of such credit union, upon any plan agreed upon by the majority of the board of each credit union joining the merger and approved by not less than two-thirds of the members of each credit union present and eligible to vote at meetings called for that purpose. All property, property rights, and interests of the credit union so merging shall, upon merger, be transferred to and vested in the credit union under whose articles the merger is effected without deed, endorsement, or other instrument of transfer; and the debts and obligations of the credit union so merging shall be deemed to have been assumed by the credit union under whose articles the merger is effected; and thereafter the articles of the credit union so merging shall be void.
O.C.G.A. § 7-1-667 (1997) (emphasis added). The language "all property, property rights, and interests of the credit union so merging shall ... be transferred to and vested in the credit union under whose articles the merger is effected" evidences an intent on the part of the General Assembly to permit a liberal retention of those aspects of the merging credit unions which constitute property, property rights, and interests. Id. In common legal usage, "interest" is "the most general term that can be employed to denote a property in lands or chattels .... More particularly, it means a right to have the advantage accruing from anything ...." BLACK'S LAW DICTIONARY 950 (4th ed. 1968) (emphasis added). Accord Bryan v. Michigan Funeral Dir. Ass'n, No. 5:00- CV-99, 2001 U.S. Dist. LEXIS 580 (W.D. Mich. 2001); United States v. Beatrice Foods Co., 344 F. Supp. 104, 111-12 (D. Minn. 1972). Therefore, the power to establish fields of membership of the merging credit unions is clearly an "interest."3 Thus, a pre-1975 credit union's membership provisions may be included in a plan of merger and vested in the surviving credit union.

Therefore, it is my official opinion that current state law governing credit unions which were in existence and validly operating prior to April 1, 1975, allows those credit unions to maintain the fields of membership that they possessed prior to April 1, 1975. The current statutory provisions governing mergers of state-chartered credit unions allow the field of membership of a pre-1975 credit union to be included in a plan of merger and assumed by the surviving credit union.
Footnotes
Footnotes
1 	 For an illustration in a similar context, see O.C.G.A. §§ 33-14-4 through 6 (provisions for "chartering" a domestic insurance company in Georgia under the review and approval of the Commissioner of Insurance).
2 	 O.C.G.A. § 7-1-630 (1997).
3 	 In your letter you refer to a memorandum of advice from this office dated June 19, 1997, which suggested that a credit union's field of membership might constitute either a "property right" or an "interest." Because a field of membership is an "interest" of the credit union that can be included in the plan to be agreed upon by each merging board and membership under the terms of O.C.G.A. § 7-1-667 (1997), it is not necessary to address the question whether it is property or a property right.
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You have requested my opinion regarding the authority of the Georgia Public Service Commission ("GPSC" or "Commission") over mobile and wireless providers of telecommunications services, providers of internet protocol ("IP") telephony, and providers of cable-based broadband. Your request references 1994 Op. Att'y Gen. 94-7 and subsequent changes to the relevant law. In 1994 Op. Att'y Gen. 94-7, the Attorney General found that "cellular" service was not "telephone service," and that therefore there was no statutory basis upon which the GPSC could exercise jurisdiction over cellular telecommunications services. After that opinion was issued, however, the Telecommunications and Competition Development Act of 1995 ("TCDA") and the Telecommunications Marketing Act of 1998 ("TMA") (collectively the "Acts") were enacted. Both of these Acts, which are administered by the GPSC, made clear that the GPSC had authority over "telecommunications services" and "telecommunications companies." The threshold question, therefore, is whether the services included in your request meet the definition of "telecommunications services" in the Acts. As your request involves the mechanics of complex technical services that are regulated at both the state and federal levels of government, I have relied upon descriptions of these services set forth in orders of the Federal Communications Commission ("FCC") and decisions of the Ninth Circuit Court of Appeals. I will address each type of service separately.
The first issue I will address is whether mobile and wireless service is included in the Acts' definition of "telecommunications services." The term "telecommunications services" is defined as "services for the transmission of two-way interactive communications to the public for hire. For purposes of illustration, the term 'telecommunications services' includes without limitation local exchange services and interconnection services." O.C.G.A. § 46-5-162(18) (Supp. 2003). While neither wireless nor commercial mobile service is defined in either the TCDA or the TMA, the definitions of "telecommunication service" and "telecommunication service provider" are defined elsewhere in Title 46 to include wireless service and wireless service providers respectively. O.C.G.A. § 46-5-3(a) (Supp. 2003). In addition, the term "wireless service" is defined in the context of the Georgia Emergency Telephone Number '911' Service Act of 1977 with reference to federal law to include two-way radio communication services.1 This description is consistent with the definition of "telecommunications services" in the TCDA and TMA, which includes "the transmission of two-way interactive communications to the public for hire." O.C.G.A. § 46-5-162(18) (Supp. 2003). Even though the definitions relied upon for this analysis are found in statutes not administered by the GPSC, in the absence of any conflicting authority within the Acts themselves it is reasonable to conclude that wireless service is a "telecommunications service" within the meaning of the TCDA and the TMA. Having concluded that wireless or commercial mobile service is a "telecommunications service," the remaining question is the significance of this inclusion as it relates to the authority of the GPSC. As stated above the GPSC enforces both the TCDA and the TMA. Both of these Acts include numerous provisions that reference obligations or liabilities of "telecommunications companies." Some of these statutes expressly exempt wireless providers, while others do not include any such exemption.2 That the legislature would include an express exemption for wireless providers in certain statutes indicates that wireless providers are bound by those statutes that apply to "telecommunications companies" and do not include any such exemption. The GPSC only has "such powers as the legislature has expressly, or by fair implication, conferred upon it." Georgia Power Co. v. Georgia Pub. Serv. Comm'n, 211 Ga. 223, 226 (1954). The extent of Commission authority over wireless or commercial mobile service is limited to those statutes administered by the GPSC that apply to "telecommunications companies" and do not provide any exemption for wireless providers. The second type of service you reference is IP telephony. As with wireless service, the threshold issue is whether IP telephony fits within the definition of "telecommunications services" in the TCDA and the TMA. Although the FCC does not interpret the definition of "telecommunications services" under Georgia law, its analyses are useful in understanding the services in question. The FCC has identified three different kinds of IP telephony. The FCC concluded that IP telephony companies with services limited to the provision of software and hardware installed at customer premises are not providers of telecommunications services because they are not transmitting information. In the Matter of Federal-State Joint Board on Universal Service, 13 F.C.C.R. 11501, 11543 (April 10, 1998) ("Universal Service Order"). The term "telecommunications services" as used in the TCDA and the TMA similarly requires the transmission of communications. O.C.G.A. §§ 46-5-162(18) (Supp. 2003) and 46 5 181 (Supp. 2003). Based on the FCC's finding that this particular service does not involve the transmission of information, IP telephony involving only the provision of software and hardware does not meet the definition of "telecommunications services" in the Acts. Accordingly, the GPSC does not have authority over companies that provide this form of IP telephony. The second form of IP telephony identified by the FCC involves "computer-to-computer" communication. This communication involves the use of software and hardware to place calls between two computers that are connected to the internet. Universal Service Order, 13 F.C.C.R. 11501, 11543. The FCC has found that regardless of whether this form of IP telephony constituted "telecommunications," there was no "provision" or "offering" of the service. Id. Voice communications over this form of IP telephony cannot be distinguished from other types of packets. Therefore, the internet service providers that carry the information through their networks may not be aware that IP telephony software is being used by some customers. Id. For a company to meet the definition of "telecommunications company" in the Acts, it must offer telecommunications services. O.C.G.A. §§ 46-5-162(17) (Supp. 2003) and 46 5 181 (Supp. 2003). Based on the understanding that this type of service does not include an "offering" of telecommunications services, a company that provides this form of IP telephony is not a telecommunications company as defined in the TCDA and the TMA and is therefore not subject to the jurisdiction of the GPSC. The last form of IP telephony identified by the FCC involves "phone-to-phone" IP telephony.3 "Phone-to-phone" IP telephony involves the creation of "a virtual transmission path between points on the public switched telephone network over a packet-switched IP network." Universal Service Order, 13 F.C.C.R. 11501, 11544. The FCC has concluded that this form of IP telephony resembles a telecommunications service more closely than an information service. Id. While this conclusion alone does not establish that this form of IP telephony meets the definition of "telecommunications services" in the Acts, it provides a basis for analysis and comparison. As explained by the FCC, "phone-to-phone" IP telephony involves the transmission of two-way interactive communications for hire. Unlike with "computer-to-computer" IP telephony, "phone-to-phone" IP telephony, as described by the FCC, involves an affirmative offer by the company, and, as such, constitutes a telecommunications service "offered" by a telecommunications company. This description meets the definition of "telecommunications services" under the TCDA and the TMA. Therefore, the Commission has authority over the providers of "phone-to-phone" IP telephony services to the extent the statutes administered by the GPSC apply to "telecommunications companies."4 As discussed above, this determination is based on the understanding of this service as posited by the FCC. Because technology continues to evolve, the applicability of the TCDA or TMA requirements for a "telecommunications company" to a provider of "phone-to-phone" IP telephony may also change.

The final type of service encompassed in your request is cable-based broadband service. This form of high-speed internet access involves information being transmitted over a cable broadband. The Federal Telecommunications Act provides a sound background upon which to analyze the state Acts. The federal Act defines "telecommunications" as "the transmission, between or among points specified by the user, of information of the user's choosing, without change in the form or content of the information as sent and received." 47 U.S.C. § 153 (43). The Ninth Circuit recently held that cable-based broadband service constitutes a telecommunications service within this definition. Brand X Internet Services v. FCC, 345 F.3d 1120 (9th Cir. 2003). 5
Consistent with the analysis undertaken with respect to the other services referenced in your inquiry, it must be determined whether satisfying the Federal Telecommunications Act definition of "telecommunications" means that the definition of "telecommunications services" in the TCDA and TMA is similarly satisfied. Another Ninth Circuit decision, relied upon in Brand X, provides guidance on this question. Prior to ,i>Brand X, the Ninth Circuit had found that the cable-based broadband service in question did not meet the definition of "cable service" under 47 U.S.C. § 541 (b)(1) precisely because it was not a one-way transmission; rather, the service involved a two-way communication. AT&T Corp. v. City of Portland, 216 F.3d 871, 876 (9th Cir. 2000). Again, the TCDA defines "telecommunications services" to mean "the transmission of two-way interactive communications to the public for hire," and the TMA adopted this definition. O.C.G.A. §§ 46-5-162(18) (Supp. 2003) and 46 5 181 (Supp. 2003). Consistent with the reasoning of the decisions of the Ninth Circuit, I conclude that cable-based broadband service meets these definitions.
As with "phone-to-phone" IP telephony, and for the reasons discussed in that analysis, I conclude that the Commission has authority over cable-based broadband service to the extent that the TCDA and the TMA apply to "telecommunications companies." The technologies at issue in this opinion continue to evolve, however, and these issues may need to be re-examined at some point in the future.
Therefore, it is my official opinion that the Georgia Public Service Commission has authority over mobile and wireless providers of telecommunications services to the extent that the laws it administers apply to "telecommunications companies" as defined in O.C.G.A. §§ 46-5-162(17) (Supp. 2003) and 46 5 181 (Supp. 2003) and do not exempt mobile or wireless providers; the Georgia Public Service Commission also has authority over "phone-to-phone" internet protocol telephony based upon the understanding of this service as described by the FCC, and over cable-based broadband service to the extent that the laws it administers apply to "telecommunications companies" as defined in O.C.G.A. §§ 46-5-162(17) (Supp. 2003) and 46-5-181 (Supp. 2003).
Footnotes
Footnotes
1 	 O.C.G.A. § 46-5-122 (12) (Supp. 2003) defines "wireless service" as "'commercial mobile service' as defined under Section 332(D) of the federal Telecommunications Act of 1996 (47 U.S.C. Section 157 et seq.)." "Commercial mobile service" is defined as "any mobile service (as defined in section 153 of this title) that is provided for profit and makes interconnected service available to the public or to such classes of eligible users as to be effectively available to a substantial portion of the public, as specified by regulation by the Commission. 47 U.S.C. § 332 (D). 47 U.S.C. § 153 defines "mobile service" to mean "a radio communication service carried on between mobile stations or receivers and land stations, and by mobile stations communicating among themselves." This definition specifies that "mobile service" includes "both one-way and two-way radio communication services." 47 U.S.C. § 153 (27)(A).
2 	 For example, a certificate of authority issued by the GPSC, which is generally required prior to providing telecommunications services, shall not be required of a telecommunications company providing commercial mobile services. O.C.G.A. § 46-5-163(b) (Supp. 2003). However, the prohibition against abusive telemarketing acts or practices applies to telecommunications companies and does not include any exemption for providers of commercial mobile services. O.C.G.A. § 46-5-187 (Supp. 2003).
3 	 The FCC set out four conditions for a service to meet in order to be characterized as "phone-to-phone" IP telephony. The four conditions are: "(1) it holds itself out as providing voice telephony or facsimile transmission service; (2) it does not require the customer to use CPE [customer premises equipment] different from that CPE necessary to place an ordinary touch-tone call (or facsimile transmission) over the public switched telephone network; (3) it allows the customer to call telephone numbers assigned in accordance with the North American Numbering Plan, and associated international agreements; and (4) it transmits customer information without net change in form or content." Universal Service Order, 13 F.C.C.R. 11501, 11543-11544.
4 	 This is a reasonable result in light of GPSC's exercise of jurisdiction over competition and marketing in the telecommunications industry. For example, telecommunications companies, except for wireless providers, must be certified by the GPSC. O.C.G.A. § 46-5-163(a) (Supp. 2003). The TCDA also requires that telecommunications companies providing telecommunications services within Georgia contribute quarterly to the Universal Access Fund, O.C.G.A. § 46-5-167(b) (Supp. 2003), that the GPSC has access to the books and records of telecommunications companies, O.C.G.A. § 46-5-168(e) (Supp. 2003), and that a telecommunications company may not charge for services provided by a nonaffiliated third party without certification by that third party that it has received written authorization from the customer, O.C.G.A. § 46-5-171.1(a) (Supp. 2003). The TMA outlines the required procedures for telecommunications companies to follow in confirming changes in a customer's local exchange or long distance carriers, O.C.G.A. §§ 46-5-183 (Supp. 2003) and 46-5-84 (Supp. 2003), prohibits telecommunications companies from engaging abusive telemarketing, O.C.G.A. § 46-5-187 (Supp. 2003), and provides for penalties for violation of the article, O.C.G.A. § 46-5-189 (Supp. 2003). It does not appear unreasonable or absurd to subject a provider of "phone-to-phone" IP telephony to any of the terms set forth in the Acts for telecommunications companies.
5 	 This decision vacated the conclusion of the FCC that cable modem service did not constitute a telecommunications service. Inquiry Concerning High-Speed Access to the Internet over Cable and Other Facilities, 17 F.C.C.R. 4798, 4803 (2002).
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You have asked my opinion on what kinds of supplemental pay constitute "earnable compensation" within the definition at O.C.G.A. § 47-2-1(15) . This issue is significant because various employers report employees' supplemental pay to the Employees Retirement System (ERS) in different ways and ERS is seeking to standardize this reporting and its treatment of various types of supplemental pay. To aid in this evaluation you have provided my office with four separate factual scenarios that help to illustrate the issues presented to ERS in this area. I will address those factual situations in the context of my general assessment of the law. It is my official opinion that, when so reported by a state agency, the Employees Retirement System should include as a part of "earnable compensation" conditional pay supplements for duties that are performed as a regular part of an employee's duties and compensation that is paid as a part of an approved incentive compensation plan, unless circumstances indicate that the compensation is so unusual that it may fall outside the statutory definition of "earnable compensation" in the retirement statute.
The General Assembly has defined "earnable compensation" by statute, stating that it is the full rate of regular compensation payable to a member employee for his full normal working time, excluding any supplements from local funds. In cases where compensation includes maintenance, the board of trustees shall fix the value of that part of the compensation not paid in cash.
O.C.G.A. § 47-2-1(15) . In interpreting this statutory provision, this office has opined:
The obvious key considerations in the above definition are the phrases "full rate of regular compensation" and "full normal working time." In essence, in order to constitute earnable compensation, compensation must be regular compensation for full normal working time.
1984 Op. Att'y Gen. 84-13, at 30.
Because the statute requires a determination that the "compensation paid is a part of an employee's regular compensation for full normal working time," this inquiry is an extremely fact-intensive one that must first be made by the employer, which is the entity best situated to evaluate the compensation in question. This office has recognized this fact-intensive inquiry in prior opinions addressing the issue of "earnable compensation" and in letters of advice issued in relation to specific inquiries.
For example, where an employee's compensation for 17 months was compressed into a final 12 months of salary before his retirement, resulting in a 43% salary increase and an approximate 33% increase in his retirement benefit, this office concluded that this artificial inflation of salary, in an apparent "contract buy-out," rendered the additional monies not "earnable compensation" and advised that they not be used in calculating the retirement benefit due the employee. 1984 Op. Att'y Gen. 84-131. Other opinions of the Attorney General have recognized that neither terminal annual leave payments nor workers' compensation benefits are "earnable compensation." 1973 Op. Att'y Gen. 73-173; 1980 Op. Att'y Gen. 80-134.
On a less formal level, various letters of advice from this office have expressed the view that "conditional pay supplements" should be included in a member's earnable compensation for purposes of calculating a member's retirement benefit. "Conditional pay supplements" are granted to employees based on specific work conditions, which may be temporary or indefinite in time. For example, a nurse who works the third shift in a state hospital or a correctional officer who works in a mental health or special management unit of a state prison is entitled to a conditional pay supplement based upon his or her special working conditions. Conditional pay based on work shift, assignment, or detail is part of regular compensation for normal hours worked and should be included as earnable compensation.
Likewise, employers that pay salary plus commission, such as the Department of Corrections, which pays commission in addition to the scheduled salary amounts to employees who supervise the manufacture and sale of office furniture to state agencies, should report such an employee's commission plus salary to the retirement system as "earnable compensation." So long as the commissions are payment for work performed as part of the employees' regular job duties within normal working hours, they should be included as their "earnable compensation." See also 1960-61 Op. Att'y Gen. 321.
However, this office has also advised that payments made to an employee as a "county supplement" should not be considered when determining contributions to be made by a member of the Georgia Defined Contribution Plan, O.C.G.A. §§ 47-22-1 through 11. Likewise, moneys received by employees of the Board of Regents of the University System of Georgia pursuant to its Tuition Remission and Reimbursement Policy have also been considered excludable from the employees' "earnable compensation" under the Teachers' Retirement System, as reimbursement for tuition costs at Regents' institutions for those employees who opt to take advantage of the program does not constitute regular compensation for full normal working time, but rather is more in the nature of a fringe benefit or other source of income.
As noted above, you have outlined four particular factual situations with which ERS must deal in determining retirement benefits. It must be remembered in addressing any such factual situations that, while it is the employer which must make the initial underlying factual determinations necessary to determine the nature of the compensation in question, ERS retains the ultimate discretion to determine whether to treat reported compensation as "earnable" under the statute. That is, the role of ERS has been, and should remain, that of collecting information reported and contributions made by employers, and calculating member benefits on the basis of the information reported, unless, of course, the information itself raises a red flag of impropriety as did the 43% pay increase in the Tate case. Absent such an indication of impropriety, ERS should accept employers' reports of earnable compensation for purposes of receiving contributions and calculating retirement benefits.
The four situations outlined in your specific factual inquiries are:
(1) pay supplements for working a night shift;
(2) the "dive supplement" paid to those employees who periodically perform scuba dives as part of their normal duties;
(3) pay supplements to employees who are assigned some of the duties of a vacant position in addition to their normal responsibilities on a temporary basis; and
(4) pay "commissions"2 periodically awarded to employees who reach or exceed a given threshold, e.g., correctional employees who exceed production goals or local tax officials who exceed projected collection rates.

The first two situations outlined above appear to constitute conditional pay supplements that should be included as an employee's "earnable compensation," so long as the employer determines that the duties for which the employee is paid are a regular part of the job duties and are performed during the employee's normal work week. A significant factor in this analysis is that the additional duties attach to the position, which could conceivably be filled by any number of employees within an agency, and not to a particular individual who is selected by the employer for a temporary assignment of additional duties for additional pay, which is the third situation you describe.
It is exactly this factor that differentiates the third situation from the first two, as it describes an employer's discretionary assignment of job duties of a temporarily vacant position to those of a particular individual, in addition to the regular duties of his position. The instances of current employees receiving increased pay under these circumstances is presumably rare since the employee is temporarily being paid additional funds for doing work that is not part of his regular job duties. Accordingly, these situations may call for special scrutiny by ERS, as they may be subject to manipulation and abuse.
The fourth situation, which concerns pay bonuses, falls within the definition of "earnable compensation" only so long as such bonuses are awarded as part of an agency's "incentive compensation plan" as opposed to an "incentive award program."3 Only compensation that meets the definition of an "incentive compensation plan" as defined under O.C.G.A. § 45-21-2(c)(1)(C) and (D) may be included as "earnable compensation." O.C.G.A. § 45-21-9(b) .

Finally, O.C.G.A. § 45-21-9(a) sets forth the types of incentive payments that are not to be included in "earnable compensation" for purposes of determining retirement benefits:
(1) Payments under an incentive awards program [defined at O.C.G.A. § 45-21-1(5) ];
(2) Recruitment payments under an incentive compensation plan; or
(3) Payments for learning new critically needed employment skills.
Again, I emphasize that it is the role of the employer to make the initial factual determination whether compensation paid to an employee falls within these categories or whether there is some factual situation which would otherwise make the payments "earnable compensation," but the ultimate determination must be made by ERS.
Therefore, it is my official opinion that, when so reported by a state agency, the Employees Retirement System should include as a part of "earnable compensation" conditional pay supplements for duties that are performed as a regular part of an employee's duties and compensation that is paid as a part of an approved incentive compensation plan, unless circumstances indicate that the compensation is so unusual that it may fall outside the statutory definition of "earnable compensation."
Footnotes
Footnotes
1 	 When this issue was challenged and ultimately appealed, the Supreme Court of Georgia concluded that this was a correct interpretation of Georgia law. Tate v. Teachers Retirement System of Georgia, 257 Ga. 365, 367 (1987). While this situation dealt with a member of the Teachers' Retirement System, the holding appears equally applicable to an ERS member given that both statutes use the same definition of "earnable compensation." See O.C.G.A. § 47-3-1(11) .
2 	 Although your letter refers to such compensation as "commissions," they appear to be more in the nature of pay bonuses, such as those authorized under properly developed employee incentive compensation plans pursuant to O.C.G.A. §§ 45-21-1 , et seq.
3 	 Code Section 45-21-1(6) defines "incentive compensation plan" as "a plan developed by the State Personnel Board under Chapter 20 of this title and subsection (c) of Code Section 45-21-2 or other appointing authority under subsection (c) of Code Section 45-21-2 ." An incentive compensation plan is distinct from an "incentive award program," defined as "a program developed by the board or other appointing authority under subsection (b) of Code Section 45-21-2 ." O.C.G.A. § 45-21-1 (5).
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You have asked my opinion on what kinds of supplemental pay constitute "earnable compensation" within the definition at O.C.G.A. § 47-2-1(15) . This issue is significant because various employers report employees' supplemental pay to the Employees Retirement System (ERS) in different ways and ERS is seeking to standardize this reporting and its treatment of various types of supplemental pay. To aid in this evaluation you have provided my office with four separate factual scenarios that help to illustrate the issues presented to ERS in this area. I will address those factual situations in the context of my general assessment of the law. It is my official opinion that, when so reported by a state agency, the Employees Retirement System should include as a part of "earnable compensation" conditional pay supplements for duties that are performed as a regular part of an employee's duties and compensation that is paid as a part of an approved incentive compensation plan, unless circumstances indicate that the compensation is so unusual that it may fall outside the statutory definition of "earnable compensation" in the retirement statute.
The General Assembly has defined "earnable compensation" by statute, stating that it is the full rate of regular compensation payable to a member employee for his full normal working time, excluding any supplements from local funds. In cases where compensation includes maintenance, the board of trustees shall fix the value of that part of the compensation not paid in cash.
O.C.G.A. § 47-2-1(15) . In interpreting this statutory provision, this office has opined:
The obvious key considerations in the above definition are the phrases "full rate of regular compensation" and "full normal working time." In essence, in order to constitute earnable compensation, compensation must be regular compensation for full normal working time.
1984 Op. Att'y Gen. 84-13, at 30.
Because the statute requires a determination that the "compensation paid is a part of an employee's regular compensation for full normal working time," this inquiry is an extremely fact-intensive one that must first be made by the employer, which is the entity best situated to evaluate the compensation in question. This office has recognized this fact-intensive inquiry in prior opinions addressing the issue of "earnable compensation" and in letters of advice issued in relation to specific inquiries.
For example, where an employee's compensation for 17 months was compressed into a final 12 months of salary before his retirement, resulting in a 43 % salary increase and an approximate 33% increase in his retirement benefit, this office concluded that this artificial inflation of salary, in an apparent "contract buy-out," rendered the additional monies not "earnable compensation" and advised that they not be used in calculating the retirement benefit due the employee. 1984 Op. Att'y Gen. 84-131. Other opinions of the Attorney General have recognized that neither terminal annual leave payments nor workers' compensation benefits are "earnable compensation." 1973 Op. Att'y Gen. 73-173; 1980 Op. Att'y Gen. 80-134.
On a less formal level, various letters of advice from this office have expressed the view that "conditional pay supplements" should be included in a member's earnable compensation for purposes of calculating a member's retirement benefit. "Conditional pay supplements" are granted to employees based on specific work conditions, which may be temporary or indefinite in time. For example, a nurse who works the third shift in a state hospital or a correctional officer who works in a mental health or special management unit of a state prison is entitled to a conditional pay supplement based upon his or her special working conditions. Conditional pay based on work shift, assignment, or detail is part of regular compensation for normal hours worked and should be included as earnable compensation.
Likewise, employers that pay salary plus commission, such as the Department of Corrections, which pays commission in addition to the scheduled salary amounts to employees who supervise the manufacture and sale of office furniture to state agencies, should report such an employee's commission plus salary to the retirement system as "earnable compensation." So long as the commissions are payment for work performed as part of the employees' regular job duties within normal working hours, they should be included as their "earnable compensation." See also 1960-61 Op. Att'y Gen. 321.
However, this office has also advised that payments made to an employee as a "county supplement" should not be considered when determining contributions to be made by a member of the Georgia Defined Contribution Plan, O.C.G.A. §§ 47-22-1 through 11. Likewise, moneys received by employees of the Board of Regents of the University System of Georgia pursuant to its Tuition Remission and Reimbursement Policy have also been considered excludable from the employees' "earnable compensation" under the Teachers' Retirement System, as reimbursement for tuition costs at Regents' institutions for those employees who opt to take advantage of the program does not constitute regular compensation for full normal working time, but rather is more in the nature of a fringe benefit or other source of income.
As noted above, you have outlined four particular factual situations with which ERS must deal in determining retirement benefits. It must be remembered in addressing any such factual situations that, while it is the employer which must make the initial underlying factual determinations necessary to determine the nature of the compensation in question, ERS retains the ultimate discretion to determine whether to treat reported compensation as "earnable" under the statute. That is, the role of ERS has been, and should remain, that of collecting information reported and contributions made by employers, and calculating member benefits on the basis of the information reported, unless, of course, the information itself raises a red flag of impropriety as did the 43% pay increase in the Tate case. Absent such an indication of impropriety, ERS should accept employers' reports of earnable compensation for purposes of receiving contributions and calculating retirement benefits.
The four situations outlined in your specific factual inquiries are:
(1) pay supplements for working a night shift;
(2) the "dive supplement" paid to those employees who periodically perform scuba dives as part of their normal duties;
(3) pay supplements to employees who are assigned some of the duties of a vacant position in addition to their normal responsibilities on a temporary basis; and
(4) pay "commissions"2 periodically awarded to employees who reach or exceed a given threshold, e.g., correctional employees who exceed production goals or local tax officials who exceed projected collection rates.

The first two situations outlined above appear to constitute conditional pay supplements that should be included as an employee's "earnable compensation," so long as the employer determines that the duties for which the employee is paid are a regular part of the job duties and are performed during the employee's normal work week. A significant factor in this analysis is that the additional duties attach to the position, which could conceivably be filled by any number of employees within an agency, and not to a particular individual who is selected by the employer for a temporary assignment of additional duties for additional pay, which is the third situation you describe.
It is exactly this factor that differentiates the third situation from the first two, as it describes an employer's discretionary assignment of job duties of a temporarily vacant position to those of a particular individual, in addition to the regular duties of his position. The instances of current employees receiving increased pay under these circumstances is presumably rare since the employee is temporarily being paid additional funds for doing work that is not part of his regular job duties. Accordingly, these situations may call for special scrutiny by ERS, as they may be subject to manipulation and abuse.
The fourth situation, which concerns pay bonuses, falls within the definition of "earnable compensation" only so long as such bonuses are awarded as part of an agency's "incentive compensation plan" as opposed to an "incentive award program."3 Only compensation that meets the definition of an "incentive compensation plan" as defined under O.C.G.A. § 45-21-2(c)(1)(C) and (D) may be included as "earnable compensation." O.C.G.A. § 45-21-9(b) .
Finally, O.C.G.A. § 45-21-9(a) sets forth the types of incentive payments that are not to be included in "earnable compensation" for purposes of determining retirement benefits:
(1) Payments under an incentive awards program [defined at O.C.G.A. § 45-21-1(5) ];
(2) Recruitment payments under an incentive compensation plan; or
(3) Payments for learning new critically needed employment skills.
Again, I emphasize that it is the role of the employer to make the initial factual determination whether compensation paid to an employee falls within these categories or whether there is some factual situation which would otherwise make the payments "earnable compensation," but the ultimate determination must be made by ERS.
Therefore, it is my official opinion that, when so reported by a state agency, the Employees Retirement System should include as a part of "earnable compensation" conditional pay supplements for duties that are performed as a regular part of an employee's duties and compensation that is paid as a part of an approved incentive compensation plan, unless circumstances indicate that the compensation is so unusual that it may fall outside the statutory definition of "earnable compensation."
Footnotes
Footnotes
1 	 When this issue was challenged and ultimately appealed, the Supreme Court of Georgia concluded that this was a correct interpretation of Georgia law. Tate v. Teachers Retirement System of Georgia, 257 Ga. 365, 367 (1987). While this situation dealt with a member of the Teachers' Retirement System, the holding appears equally applicable to an ERS member given that both statutes use the same definition of "earnable compensation." See O.C.G.A. § 47-3-1(1) .
2 	 Although your letter refers to such compensation as "commissions," they appear to be more in the nature of pay bonuses, such as those authorized under properly developed employee incentive compensation plans pursuant to O.C.G.A. §§ 45-21-1 , et seq.
3 	 Code Section 45-21-1(6) defines "incentive compensation plan" as "a plan developed by the State Personnel Board under Chapter 20 of this title and subsection (c) of Code Section 45-21-2 or other appointing authority under subsection (c) of Code Section 45-21-2 ." An incentive compensation plan is distinct from an "incentive award program," defined as "a program developed by the board or other appointing authority under subsection (b) of Code Section 45-21-2 ." O.C.G.A. § 45-21-1 (5).
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Opinion by: 		STEFAN RITTER, Senior Assistant Attorney General
You have requested my opinion whether an impermissible conflict of interest arises when a member of the Walker County Board of Elections and Registration also is employed as the board's full time chief clerk. It is my unofficial opinion that a government employee's holding of such dual positions for the same entity, where he or she has supervisory responsibility over himself or herself, presents a conflict of interest under Georgia law.
As this office has previously stated,
the common-law doctrine of incompatibility of offices arises out of the public policy that an officeholder's performance should not be influenced by divided loyalties. Dunn v. Froehlich, 382 A.2d 686 (N.J. 1978). Incompatibility exists where one office is subordinate to another, subject to its supervision or control, or the duties conflict, thus inviting the incumbent to prefer one obligation to another. Gryzik v. State, 380 So.2d 1102, 1104 (Fla. 1980).

1983 Op. Att'y Gen. U83-55, at 291. See also 1985 Op. Att'y Gen. 85-28, at 68; 1984 Op. Att'y Gen. U84-22, at 237-38. "If the office holder in one capacity supervises or reviews the functions he has performed in his other capacity, common-law incompatibility exists." 1983 Op. Att'y Gen. U83-36, at 261 (concluding a state court judge may not simultaneously hold the office of chief magistrate). See also 2002 Op. Att'y Gen. U2002-7 (concluding that an assistant district attorney could not simultaneously hold elective office as mayor); 1997 Op. Att'y Gen 97-21 (concluding that a county deputy coroner could not simultaneously be employed with the Georgia Bureau of Investigation's Division of Forensic Services).
"A conflict may also arise even though there is no 'direct supervision or control' of one position over the other. 1984 Op. Att'y Gen. U84-22, p. 238. Instead, where there is even the potential for abuse arising from the holding of two such offices, there is an impermissible conflict of interest created. Id.; 1980 Op. Att'y Gen. 80-64. " 1997 Op. Att'y Gen. U97-11, at 137-38.
The local legislation creating the Walker County Board of Elections and Registration, in Section 2(b), limits who may serve as a member of the board, then provides that "this subsection shall not prohibit a nonelective employee of the county governing authority from serving as a member of the board of elections and registration." 1997 Ga. Laws 3657, 3657-58. The subsection, however, does not address and does not override the common law conflict of interest principle that prohibits a government employee from simultaneously holding two offices which are incompatible because one has supervisory or review authority over the other. Indeed, there may be employees of Walker County who could serve on its county board of elections and registration if they are not employees whom the board supervises. However, even though a county employee may not be prohibited from serving on the board by the local legislation creating the board, he or she may not simultaneously be employed in a position the board supervises or reviews.
Therefore, it is my unofficial opinion that an impermissible conflict of interest arises when a member of the Walker County Board of Elections and Registration is also employed as the board's full time chief clerk.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; STEFAN RITTER, Senior Assistant Attorney General
You have requested advice on whether companies or individuals who seek to obtain athletic scholarships for high school athletes fall under the provisions of H.B. 95 and H.B. 194, which were passed during the 2003 session of the General Assembly and signed into law by the Governor. For the reasons discussed below, they do not.
Code sections 20-2-317 and 20-2-318, enacted at 2003 Ga. Laws 707, § 1 (H.B. 95), expressly apply to all legal entities and individuals, except immediate family members. 2003 Ga. Laws 707; see O.C.G.A. §§ 20-2-317(a)(1) (Supp. 2003) (definition of "immediate family member"); 20-2-317(a)(2) (definition of "person"); 20-2-317(c)(4) (Supp. 2003) (exclusion of immediate family members); 20-3-318(a) (identical definitions). Code section 20-2-317 (Supp. 2003) prevents any person, as defined above, from giving or offering anything of value to "induce, encourage or reward [a] student-athlete's application, enrollment, or attendance" at a postsecondary school or to "induce, encourage, or reward [a] student athlete's participation in an intercollegiate" event or program. O.C.G.A. § 20-2-317(b)(1) and (2) (Supp. 2003). A violation of its provisions is a misdemeanor of a high and aggravated nature. O.C.G.A. § 20-2-317(d) (Supp. 2003). Nonetheless, it excludes from its scope "grants-in-aid or other full or partial scholarships awarded to a student-athlete or administered by an institution of postsecondary education." O.C.G.A. § 20-2-317(c)(3) (Supp. 2003). Thus, it expressly withdraws from its ambit the subject of your question: scholarships for high school athletes. Cf. Slakman v. Continental Cas. Co., 277 Ga. 189, 191 (2003) ("fundamental rules of statutory construction . . . require [the courts] to construe a statute according to its terms, to give words their plain and ordinary meaning, and to avoid a construction that makes some language mere surplusage").
Similarly, O.C.G.A. § 20-2-318 (Supp. 2003) provides a right of action for damages, costs, attorneys fees, and injunctive relief for postsecondary schools against any person whose activity causes the school to be penalized, disqualified, or suspended by an athletic association or conference or due to self-imposed discipline. It does not address collegiate athletic scholarships for high school athletes, and would only apply to this situation if obtaining such a scholarship for a student athlete caused the school to be subject to sanction, a situation that appears unlikely.
Similarly, H.B. 194 did not address attempts to obtain collegiate athletic scholarships for high school athletes. House Bill 194, enacted at 2003 Ga. Laws 774, made, among other things, extensive revisions to Chapter 4A of Title 43 of the Georgia Code, which regulates "athlete agents" and their contractual relations with student-athletes. As amended, "athlete agent" now only means individuals, other than certain family members, and, thus, appears to exclude from its definition corporations and other fictional entities. See H.B. 194, § 2 (substituting "an individual" for "a person"); compare O.C.G.A. § 43-4A-2(2) (Supp. 2003) (enacted at 2003 Ga. Laws 774, 775) with O.C.G.A. § 43-4A-2(3) (2002) (enacted at 1989 Ga. Laws 370, 372, § 1); see O.C.G.A. § 43-4A-2(8) (Supp. 2003) (definition of "person" includes fictional entities). "Athlete agent" is defined to mean someone who "recruits or solicits a student athlete to enter into an agency contract" or holds himself out to the public as an athlete agent. O.C.G.A. § 43-4A-2(2) (Supp. 2003). An "agency contract," however, is one in which the agent will negotiate and solicit, for the student-athlete, a "professional sports services contract or an endorsement contract." O.C.G.A. § 43-4A-2(1) (Supp. 2003). A collegiate athletic scholarship is not a professional sports services contract or an endorsement, and so an "agency contract" is not by definition one entered into to obtain a scholarship. Thus, the definitions within Chapter 4A of Title 43 make this chapter inapplicable to attempts to obtain scholarships for student athletes. Chapter 4A otherwise is silent on persons obtaining scholarships for student athletes. Nothing in the Chapter expressly prohibits this activity.1

Therefore, it is my unofficial opinion that legal entities and individuals who seek to obtain collegiate athletic scholarships for high school athletes do not fall under the provisions of O.C.G.A. §§ 20-2-317 and 20-2-318 or the 2003 amendments to Chapter 4A of Title 43.
Issued this 15th day of March, 2004.
Footnotes
Footnotes
1 	 There is one potential exception: where an athlete agent furnishes a scholarship to a student athlete prior to, and as an inducement for, entering into an agency contract. Current O.C.G.A. § 43-4A-14(a)(2) (Supp. 2003) prohibits athlete agents from "furnishing anything of value to a student athlete before the student athlete enters into the agency contract" as an inducement to enter into an agency contract. Merely obtaining a scholarship from an unrelated third party for the scholar athlete, however, likely does not qualify as "furnishing" by the agent, because in this situation the inducement did not come from the agent.
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Following complaints received in his office last year, the Inspector General conducted a review of the use of state-owned aircraft by state officials, including the Governor. The Inspector General reviewed the practices of the state agencies that provide aviation services: the Department of Public Safety, the Department of Transportation, and the Department of Natural Resources. In an undated report issued in August 2003 dealing with the use of aviation assets, the Inspector General made a number of recommendations, including that the Office of the Governor evaluate each flight to insure its compliance with current policies of the Governor's office, and that all flights be conducted in compliance with agency policies relating to documentation and proper use of the aircraft.
In conjunction with the Inspector General's review, the Governor's office established guidelines for the use of state aircraft by the Governor.1 The Governor's office has divided travel into three categories: (1) state purposes only, (2) non-state purposes, and (3) mixed travel (state and non-state purposes). With respect to category (2), the Governor's office will "honor state guidelines prohibiting using state planes or helicopters for travel where no state business is involved." The guidelines contemplate, however, that the Governor may combine state business travel with unofficial business, and that reimbursement will be obtained from external sources for all unofficial travel. The guidelines require that the Governor's office review flight invoices to reconcile the purpose of travel for each leg of a particular trip.
The Inspector General's report also stated the following:
The OIG has discussed with the United States Secret Service (USSS) the security requirements for the President and the policies that direct the use of government aircraft to move the President. The use of military aircraft to provide a secure transportation is required. The movement of the Chief Executive to functions or events of a political or personal nature is always by government aircraft to ensure a safe environment. The costs to the government are reimbursed by the appropriate entity such as a political party or event sponsor.
Report of the Office of the Inspector General on Use of Aviation Assets, File 03-068, Summary of Actions, at 2 (undated). This statement might be interpreted to imply that the use of state aircraft by the Governor for personal or political reasons may in all cases be justified by security considerations, so long as the costs of such personal or political trips are reimbursed to the government. The Inspector General's report, however, did not explicitly make such a finding.
The question addressed by this opinion is whether there is legal authority for any public official, including the Governor, to use a state aircraft for personal or political purposes, and, if so, under what circumstances. Additional complaints received this year by the Law Department concerning the use of a state patrol helicopter have highlighted the need for this opinion.
A. LEGAL BACKGROUND
Under O.C.G.A. § 50-19-22 , "all state aircraft required for the proper conduct of the business of the several administrative departments, boards, bureaus, commissions, authorities, offices, or other agencies of the state or for authorized agents of the General Assembly, or either branch thereof, shall be managed and maintained by the department [of transportation]." (Emphasis added.) Substantially the same language appears in O.C.G.A. § 32-2-2(a)(16)(A) . Under subparagraph (a)(16)(E) thereof, authority is given to the commissioner of transportation to approve the Department of Public Safety, the Department of Natural Resources and the State Forestry Commission "to purchase, lease, rent, charter, maintain, or repair special purpose aircraft necessary to conduct the particular business of said agencies . . . ."2 The commissioner of transportation has entered into written agreements with these agencies authorizing their use of special purpose aircraft for certain purposes. Each agreement specifies public purposes to which the aircraft must be put. For example, the Department of Natural Resources and the State Forestry Commission are authorized to use the special-purpose aircraft for "enforcement of laws, rules and regulations with which the Operating Agency is charged . . . and those activities which are necessary and incident to the management and study of such laws, rules and regulations."3 In the case of the Department of Public Safety, the authorized use is "law enforcement."4

The language of these statutes makes it clear that the General Assembly intended that all state aircraft be used in furtherance of the "the proper conduct of the business" of state government; i.e., public business. With the possible exception of providing security as discussed below, nothing in these statutes suggests legislative authority for the use of state aircraft to facilitate personal or political business.5
B. THE GRATUITIES  CLAUSE
In 1989 my predecessor issued an official opinion concerning the carriage of private individuals on state aircraft. 1989 Op. Att'y Gen. 89-19. That opinion concluded that transportation on state aircraft must be limited to state officials and employees on official business and those non-employees from whose carriage the state derives some benefit. The opinion stated that aircraft managed and maintained by the Department of Transportation are intended for the proper conduct of the state's business, citing O.C.G.A. § 32-2-2(a)(16)(A) . The opinion concluded:
There is no sense in which the state can be said to receive any benefit from the carriage of persons not on the business of the state. Even though it may cost the state no more to operate the aircraft with the additional passenger, the sole beneficiary of the carriage is the passenger, not the state. A benefit flowing from one to another, with no reciprocal benefit from any source, is a donation or gratuity. See Haggard v. Board of Regents, 257 Ga. 524, 526 (1987); Smith v. Board of Commissioners, 244 Ga. 133, 140 (1979).
1989 Op. Att'y Gen. 89-19, at 42. The use of state aircraft is intended by the General Assembly to be limited to the furtherance of legitimate state business. It naturally follows that the use of state aircraft for personal or political purposes is contrary to that intent. Moreover, the public policy of this state as expressed in Art. III, Sec. VI, Par. VI of the Georgia Constitution prohibits the grant of any donation or gratuity. "The General Assembly shall not have the power to grant any donation or gratuity or to forgive any debt or obligation owing to the public . . . ." Id. at (a).
In Kennedy v. State, 205 Ga. App. 152 (1992), the court found a violation of the gratuities clause where a county commissioner had provided county labor, materials, and equipment to pave the parking lot of the local VFW Post. The county had not been reimbursed for the work done for the benefit of the private organization and had "received no substantial benefit." Id. at 153. 6

Using a gifts and gratuities analysis, the Supreme Court of Georgia in Garden Club of Georgia v. Shackelford, 266 Ga. 24 (1995), invalidated Department of Transportation regulations which permitted outdoor advertising companies to remove vegetation along state rights-of-way to make their signs more visible. The court found that the permits violated the gratuities clause since the state derived no "substantial benefit" from the removal of the state-owned trees. The court found that the information the traveling public received from the outdoor advertising signs was insufficient to qualify as a substantial benefit.
Seven years later, the court again addressed the Department of Transportation's vegetation removal program in the light of statutory changes made after its first opinion on the subject. In Garden Club of Georgia v. Shackelford, 274 Ga. 653 (2002), the court reiterated its previous holding that the gratuities clause is not violated when the state receives a "substantial benefit" in exchange for the use of public property. In light of a legislative finding that outdoor advertising provides a substantial benefit to the traveling public and a requirement that the advertisers pay the appraised value of the trees removed, the court concluded that the new statute did not violate the gratuities clause.7
This office has issued a number of opinions relevant to this issue. In 1993 Op. Att'y Gen. U93 14, it was concluded that the gratuities clause was not per se violated where the state provided free space to the capitol press corps covering state government. The opinion recognized that the prohibition against gratuities does not apply where the use or grant of public property is reasonably expected to benefit a public program or function.
In these instances, the validity or invalidity of the use or grant of state property is usually determined with reference to the "benefit" received by the state, in absolute terms and in relative terms as compared to the benefit bestowed. There is no clear, consistent language for the test. [Citations omitted.] However, it is fair to say that the cited precedent and other reported cases and opinions require a good faith expectation, and primary motive, that the state will benefit in fair return for the cost or the value bestowed and further that the actual gratuitous activity and the function expected to benefit indirectly are expressly authorized by law, or are authorized by implication. It is clear that this exception must be applied cautiously.
Id. at 112-13. The opinion concluded that allowing reporters the use of state owned space in the Legislative Office Building might "return fair value to the state in making easier the legitimate government function of informing the public." Id. at 115.
Similarly, this office has accepted that the General Assembly may provide an employee benefit or allow a use of state facilities in aid of a statutory program under circumstances which would otherwise be a gratuity. For example, the use of public facilities and the processing of a charitable contribution or parking fee by withholding sums from employee salaries would be gratuitous to the private charity or landlord, unless it is part of the compensation provided public employees. See, e.g., 1996 Op. Att'y Gen. U96-11. In 1998 Op. Att'y Gen. U98-15, however, it was concluded that the gratuities clause does not permit direct grants to private concerns solely for the purpose of inducing general economic growth and development.
Finally, in 2001 Op. Att'y Gen. U2001-4 it was concluded that there would be a violation of the gratuities clause were a county to use jail inmates to remove graffiti from private property in the absence of a clear and substantial public benefit. Relying on Garden Club of Georgia v. Shackelford, 266 Ga. 24, 25 (1995), the opinion determined that "where the state receives no substantial benefit, the free use of state labor generally or state property violates the constitutional prohibition regardless of the worthiness of the purpose or the recipient." The opinion did find, however, that when the state is acting under its police power, incidental benefits flowing to a private recipient may be outweighed by a greater benefit derived by the public, such as in the case of welfare programs, firefighting, disaster relief, and police services.
The common thread that runs through both the case law and our opinions is that in order to avoid violations of the gratuities clause, the state, city, or county must derive some "substantial benefit" from the transaction. See, e.g., Haggard v. Board of Regents, 257 Ga. 524 (1987); Smith v. Board of Comm'rs, 244 Ga. 133 (1979). "Substantial benefit" means more than a mere reimbursement of cost associated with a particular transaction. Under that circumstance, the state would derive no benefit whatsoever. It might not be harmed, being left in a neutral position monetarily, but any benefit would flow only to the individual who had been provided the service by the state at cost. Moreover, the "substantial benefit" must be in aid of a public function which has been declared in express terms, or necessarily implied, by the General Assembly. See 1995 Op. Att'y Gen. 95-22, at 57.
Therefore, it is my official opinion that, in the absence of some substantial benefit flowing to the state or the public, the gratuities clause generally prohibits the use of state-owned aircraft for political or personal uses, even where the costs of such trips are reimbursed to the state. This prohibition would also apply to any discrete segment or leg which might be described as personal or political. In other words, the gratuities clause precludes the use of state aircraft for the personal or political segments of a "mixed use" trip as contemplated by the Office of the Governor's flight guidelines. On the other hand, when a trip or a discrete segment of a trip involves public and either private or political purposes the existence of the public purpose may justify the trip so long as that purpose is not a pretext.
C. STATUTORY SECURITY EXCEPTION
Code section 35-2-73(a) provides that the commissioner of public safety is authorized to employ security guards necessary to "watch over and protect the Governor and members of his immediate family, the Lieutenant Governor and members of his immediate family, the Speaker of the House of Representatives and members of his immediate family" and their residences, as well as such other state property and individuals as may be directed by the Governor. Subsection (b) of this Code section also provides that members of the immediate families may travel on state-owned transportation facilities or at state expense, when traveling with the officers, or at their request on state related business, or when in the commissioner's judgment security considerations demand.8 This Code section, when read in light of the gratuities clause and in pari materia with O.C.G.A. § 32-2-2(a)(16) relating to the purchase of aircraft for official business, means the following:
. The specified officers may fly on state aircraft or utilize other state transportation when on official business.
. Members of their immediate families may also travel on state transportation when traveling on "state related business" either with or at the request of the officer.
. These officers and members of their families may travel on state transportation regardless of the purpose for the travel when the commissioner of public safety determines "security considerations so dictate."
With regard to the third item, specific findings by the commissioner concerning the need for such security arrangements and the appropriateness of utilizing state aircraft to address those security concerns are necessary; otherwise, the overarching constitutional principle embodied in the gratuities clause would be violated for mere convenience. The Office of the Governor's stated intent to refrain from the use of state aircraft where the trip is solely for "non-state business" refutes any suggestion that security considerations require that the transportation occur in state aircraft on all trips.9
More than a mere rote recitation that a personal or political flight on state aircraft is "necessary for security" is required. Such determination should address why a "security" flight on a state aircraft is different from other commercial or private flights that the officer would ordinarily be expected to take when not on state business. At a minimum some threat assessment must be performed to determine whether and the extent to which personal security requires the use of state aircraft to transport the official on personal business. That assessment should also include a determination of how the use of state aircraft for personal business transportation addresses that threat. Such findings should be documented and maintained in the records of the department.10 It is my official opinion that, in the absence of such a determination, state-owned aircraft cannot properly be used by these officers and their families for personal or political purposes; the determination of reimbursement is irrelevant.
D. AGENCY POLICIES
I have reviewed the policies of the Department of Transportation, the Department of Natural Resources, and the Department of Public Safety relating to the use of state aircraft.11 The Department of Transportation policy provides that
the aircraft may be used only for the conduct of business of the State of Georgia and that the several Departments, Agencies, Boards, Bureaus, Commissions or Authorities which comprise State Government or agents of the General Assembly of Georgia, each respectively, are responsible for determining when air transportation is necessary and proper. The Department, however, reserves the right to deny service when, in the opinion of the Department, there exists a question on the purpose of the trip being for the conduct of State business. (Emphasis added.)
The Department of Natural Resources policy provides that
passengers riding in DNR aircraft will be State employees on official state business or official guests of this department, or any other state agency, whose passage is a benefit to the State of Georgia. On flights requested by other State agencies, it shall be the responsibility of the person requesting the flight to insure that all passengers are authorized under the above guidelines. (Emphasis added.)
As indicated above, the Inspector General's report made a specific recommendation that "all flights must be conducted in a manner that complies with the supporting agency's policies on documentation and use of state aviation assets." Under the above stated policies, it is clear that state aircraft may not be used for personal or political convenience.
However, under recently promulgated Operating Procedure No. 5.02 of the Department of Public Safety's Aviation Division, it is contemplated that the Governor, the Lieutenant Governor, and the Speaker of the House may all be transported on state aircraft even where the trip is purely personal.12 "The Department is also charged with . . . providing security protection which includes providing business and personal transportation for the Governor, Lieutenant Governor, Speaker of the House and their families." Operating Procedure No. 5.02.1. Under Operating Procedure No. 5.02.2(E)(6), it is the responsibility of the state patrol pilot to obtain a signed certification that each flight is for "official State Business." However, "no certification is necessary for those passengers or trips qualifying for security transportation under 35-2-73 which authorizes the personal transportation of the Governor, Lieutenant Governor, Speaker of the House, or their family members for purposes of providing security to the state's leaders."
Operating Procedure No. 5.02.2(F) provides as follows:
(1) Occasionally the Governor or Commissioner may determine that it is in the State's best interest to fly State officials in State aircraft even when they are on non-government business. In this case, the charge would be the same as for all State agencies (a recovery of the direct operating costs of the particular aircraft flown on the mission). . . .
(2) Those qualifying for transportation pursuant to O.C.G.A. § 35-2-73 shall not be charged for any flights taken for non-governmental business.
The state patrol's new operating procedure raises serious questions. The first is that it presumes that the Governor, Lieutenant Governor, and Speaker of the House may fly on state patrol aircraft for personal business in the absence of any specific determination by the commissioner of public safety that "security considerations so dictate." Under the operating procedure, it is the office each holds that "qualifies" the Governor, Lieutenant Governor, and Speaker to utilize state aircraft for personal purposes without regard to security issues. However, as expressed above, it is my official opinion that "security" transportation for personal reasons must be based on a rational determination that security considerations present at the time require it. Otherwise, the use of state-owned aircraft for personal travel might become nothing more than a matter of personal convenience which violates the gratuities clause.
The second issue raised by the operating procedure lies in the provision that the Governor or the commissioner may authorize the use of state aircraft by other state officials "even when they are on non-government business." Such authorization, even were there to be a reimbursement of direct costs, violates the gratuities clause since the state receives no substantial benefit from such transportation. While the operating procedure suggests that such flights may be in the "State's best interest," it does not require or even recognize that the state must receive a substantial benefit. The gratuities clause and the relevant state statutes demand a bright line rule. If the individual is on personal or political business, the state is not benefiting from the transport. If the individual is on state business, then it easily follows that the state is deriving a benefit. Finally, Operating Procedure No. 5.02.2(F) conflicts with the gratuities clause and the requirements of the Georgia's Ethics in Government Act, O.C.G.A. §§ 21-5-1 through 73, by exempting the Governor, Lieutenant Governor, and Speaker from any reimbursement of costs for "non-governmental business." The provision of the policy that permits those qualifying for transportation under O.C.G.A. § 35-2-73 to travel on state aircraft on personal business without cost does not explicitly require any determination by the commissioner of public safety that security considerations dictate that the state aircraft be utilized for such travel. Unless such a determination is made, the use of state aircraft for personal travel is not authorized even where a cost reimbursement is made.
On the other hand, if the commissioner of public safety makes a reasoned and particularized determination that security requirements dictate the use of state aircraft, even for the personal travel of the Governor, Lieutenant Governor, or Speaker, then the use of the state assets is part and parcel of the Department of Public Safety's function of providing for the security of the officers and no reimbursement to the state is necessary. An exception to this conclusion would be where the travel is for political purposes, in which case the state's Ethics in Government Act prohibits any unremunerated support by the state in connection with political campaign activities.
E. OTHER CONSIDERATIONS
1. Ethics in Government Act
Code section 21-5-30.2 prohibits any public agency (or any individual acting on behalf of such agency) from making any campaign contribution, directly or indirectly. It is also a violation of the Act for any candidate to accept such a contribution. That Code section defines contribution as a "gift, subscription, membership, loan . . . or anything of value conveyed or transferred by or on behalf of an agency, without receipt of payment therefor . . . ." Thus, where a public officer uses, i.e., "borrows," a state aircraft and state employee services for any purpose beneficial to that officer's campaign for reelection without reimbursing the state, the Ethics in Government Act is violated. On the other hand, if the state were to receive reimbursement, then there would be no violation of the Ethics in Government Act.
The Ethics in Government Act must be read in conjunction with other relevant statutes. Thus, in the general case, I do not think the eligible officers must reimburse the state when the commissioner of public safety, for security reasons, has determined that travel on state aircraft is necessary. However, if the trip is among those purposes for which the Ethics in Government Act requires reimbursement, the Act controls and reimbursement is required. See Johnson v. Caldwell, 229 Ga. 548, 551 (1972) (the more particular statute generally prevails over the more general).
2. Liability Concerns
Under the Tort Claims Act, O.C.G.A. §§ 50-21-20 through 37, the state has waived its sovereign immunity "for the torts of state officers and employees while acting within the scope of their official duties or employment and shall be liable for such torts in the same manner as a private individual or entity would be liable under like circumstances." O.C.G.A. § 50-21-23(a) . Under such circumstances, the individual official or employee may not be sued or held personally liable. O.C.G.A. § 50-21-25  (a). In Cary v. Department of Children and Youth Services, 235 Ga. App. 103 (1998), the court made it very plain that the state's waiver of sovereign immunity does not extend to damages resulting from conduct "not within the scope of . . . official duties or employment." Id. at 103. If an accident involving a state aircraft should occur while on a flight for personal or political reasons, without a determination by the commissioner of public safety that security considerations required travel on the state aircraft in that particular instance, it is possible that a court would find that individual employees or officials were not acting within the scope of their duties. The result might be personal liability for any negligence associated with the flight.
Under the state's commercial aircraft liability policy effective July 1, 2002, coverage is extended to the State of Georgia and its departments or agencies when sued in state courts, and to "Employees of the State of Georgia employed by Departments or Agencies while acting within the scope of their duties . . ." and "Elected or Appointed Members of State Agencies and Entities while acting within the scope of their duties . . . ." Amendatory Endorsement No. 41, Policy No. GW 111095, issued through Associated Aviation Underwriters, Inc. (emphasis added). Thus, where a state employee whose job is to operate a state aircraft is operating it under a security determination of necessity under O.C.G.A. § 35-2-73 , the state employee will be acting within the scope of his or her duties, and the use of the aircraft will be for official business. Under this circumstance, liability coverage should be available. Otherwise, liability coverage for the official or employee may not exist.
CONCLUSION
If the Governor, Lieutenant Governor, or Speaker of the House must travel on personal or political business, such travel must be accomplished by private means unless the commissioner of public safety has determined that travel on state aircraft is necessary for personal security. Specific findings by the commissioner of public safety regarding such security arrangements are necessary for each instance of travel. Otherwise, where any public officer uses a state aircraft for a personal or political reason, the use of the aircraft is contrary to the prohibitions of the gratuities clause and state statutes authorizing the use of state aircraft, even were the official to reimburse the state for the direct costs associated with the trip. The state has derived no "substantial benefit" from such a trip.
Where one or more legs or segments of a trip might be categorized as personal or political in nature, such legs would be prohibited, even though the overall trip includes official travel as well as the personal or political travel.13 In the absence of a particularized security finding by the commissioner of public safety, those portions of the trip that can be identified as personal or political would be prohibited under the gratuities clause and state statutes governing the use of state aircraft. Even when a security determination is present, the trip is reimbursable when its purpose falls within the Ethics in Government Act.

Although this opinion does not raise any new legal principles with respect to the use of state aircraft, it is the first comprehensive review of the applicable law related to such use. For that reason the opinion should be applied prospectively, at least insofar as it governs the personal or political use of state aircraft by the Governor, the Lieutenant Governor, and the Speaker of the House under the security provisions set forth in O.C.G.A. § 35-2-73 .
Footnotes
Footnotes
1 	 The guidelines are set out in a letter dated May 9, 2003, from the Executive Counsel to the Governor to the Inspector General.
2 	 I am aware that the Department of Technical and Adult Education and the Department of Corrections have maintained aircraft without the approval of the commissioner of transportation. This office has provided advice that qualifiedly approved the Department of Technical and Adult Education's ownership and use of aircraft needed to fulfill its educational responsibilities under O.C.G.A. § 20-4-14(c)(3) . However, I have recommended that the Department of Technical and Adult Education seek clarifying legislation in this regard. With respect to the Department of Corrections, I am informed that its aircraft has been grounded and the transfer of the aircraft to another state agency is currently being coordinated by the Governor's office.
3 	 See Memoranda of Agreement between the Department of Transportation and the Department of Natural Resources and the State Forestry Commission authorizing their use of special purpose aircraft pursuant to O.C.G.A. § 32-2-2(a)(16)(E) , 2.
4 	 See Memorandum of Agreement between the Department of Transportation and the Department of Public Safety authorizing its use of special purpose aircraft pursuant to O.C.G.A. § 32-2-2(a)(16)(E) , 2.
5 	 Concerning the use of state-owned vehicles generally, O.C.G.A. §§ 50-1-1 through 26 make it abundantly clear that such vehicles are intended for use by state officials and employees in the "performance of their official duties." O.C.G.A. §§ 50-19-1(a)(2) , 3, 4, 6, and 22. Consistent with this clear intent, O.C.G.A. § 35-2-56(b)(2) prohibits the use of any Department of Public Safety vehicle by an off-duty employee at any political function of any kind. Finally, O.C.G.A. § 50-19-8 prohibits any state officer or employee, while traveling in vehicles for which the state is paying mileage, to transport any political campaign literature, or engage in the solicitation of votes, or transport any person who is soliciting votes in any election.
6 	 Such was also the import of Justice Fletcher's concurrence in Morton v. Bell, 264 Ga. 832 (1995):
Property acquired with public dollars for public use should be utilized solely in the manner compatible with the public interest. The use of public property for purely private gain is contrary to this interest and any attempt by a municipality to authorize such use would be void as against public policy. Such public policy emanates from Art. IX, Sec. II, Par. VIII of the Georgia Constitution.
Id. at 834, (Fletcher, J., concurring). Art. IX, Sec. II, Par. VIII of the Georgia Constitution prevents the General Assembly from authorizing any local government to appropriate money for or to lend its credit to any person or to any non-public corporation, except for purely charitable purposes.
7 	 The court initially overturned the department's regulations for the administration of the program on gratuities grounds. On a motion for rehearing, however, the court withdrew the gratuities discussion and, instead, invalidated the regulations because the department had promulgated its rules without consultation with an advisory board, as mandated by the statute. The court's change in direction was important because, in the original decision, the court itself determined that the particular method of appraisal used by the department resulted in a gratuity notwithstanding expert testimony concerning its validity. Ultimately, the court found that the existence of a gratuity is a mixed question of law and fact, but nevertheless showed a willingness to make a determination of that issue from the bench.
8 	 The actual text of O.C.G.A. § 35-2-73(b) is somewhat convoluted:
Members of the Governor's family, the Lieutenant Governor's family, and the Speaker's family for whom protection is provided by the Security Guard Division, when traveling with the Governor, the Lieutenant Governor, or the Speaker, as the case may be, when traveling on state related business at the request of the Governor, Lieutenant Governor, or the Speaker, as the case may be, or when in the judgment of the commissioner security considerations so dictate, may be transported by means of state owned transportation facilities, when appropriate, or at state expense by private carrier, when the use of such state owned facilities are [sic] not practical or appropriate.
9 	 Letter dated May 9, 2003, to Inspector General from Executive Counsel, p. 2. ("The Governor's Office will continue to honor state guidelines prohibiting using state planes or helicopters for travel where no state business is involved.")
10 	 See, e.g., letter of former Attorney General Michael J. Bowers dated September 27, 1990, addressing the use of state aircraft by family members and advising the commissioner of transportation and the commissioner of public safety that such security determinations should be documented.
11 	 The Department of Technical and Adult Education has interpreted its motor vehicle use policy to include aircraft. That policy likewise limits the use of state vehicles to official duties.
12 	 Operating Procedure No. 5.02 became effective May 28, 2003.
13 	 It has recently been brought to my attention that it is a practice of the Department of Public Safety not to record legs of helicopter flights where a helicopter lands but does not turn off its engine. In my view the Department of Public Safety should discontinue this practice. If a leg of a flight has a terminus where passengers or materials are either dropped off or picked up, I believe that leg should be documented whether the engine is shut down or not. The failure to do so could easily be used to disguise the nature of the trip, lessening public confidence that the state's assets are properly being devoted to the public good.
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 		Secretary of State
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Opinion by: 		Allyson Guy Krause, Assistant Attorney General
The Georgia Board of Dentistry (hereafter "the board") has asked for advice regarding the voting rights of its consumer member and dental hygienist member. This question was considered in 1978 Op. Att'y Gen. 78-72; however, an intervening change in the law since that opinion was issued makes this reconsideration appropriate.
The law under review in 1978 Op. Att'y Gen. 78-72 provided:
(1) The dental hygienist member of the board may vote only on matters relating to dental hygiene, administration, and policy which do not directly relate to practical or scientific examination of dentists for licensing in this state.
(2) The citizen member of the board who is not a dentist or dental hygienist may vote only on matters relating to administration and policy which do not directly relate to practical and scientific examination of dentists and dental hygienists for licensing in this state.
Former Ga. Code Ann. § 84 702(e) (as amended by 1978 Ga. Laws 240, 242). The same language is currently found in O.C.G.A. § 43-11-2(d)(1) and (2).
From this language, 1978 Op. Att'y Gen. 78-72 concluded that "the dental hygienist member may not vote on matters relating directly to the practical and scientific examination for licensure of dentists . . . but . . . may vote on all other matters outside of these specifically prescribed areas," including final disposition of licensees after a full board hearing. The opinion concluded similarly that the consumer member of the board may vote on any matter, including final disposition of licensees after a full board hearing, except those "matters relating to the practical and scientific examination for licensure of dentists and dental hygienists." Id. at 155.
In 1984, subsequent to the issuance of 1978 Op. Att'y Gen. 78-72, the General Assembly enacted O.C.G.A. § 43-1-18 , which states: Without affecting the eligibility to vote of any other member of a professional licensing board, each consumer member of a professional licensing board shall be eligible to vote on all matters brought before that board.
(Emphasis added). This legislative change effectively removed the limitations on the voting rights of consumer members. Because O.C.G.A. § 43-1-18 specifically makes consumer members eligible to vote on "all" matters brought before the board, it is in irreconcilable conflict with the language of O.C.G.A. § 43-11-2(d)(2) , which is set out earlier in this opinion. "It is a well established rule of statutory construction that where two acts are clearly repugnant, the second in time controls and a repeal of the first is implied, but only insofar as the two acts are in irreconcilable conflict." 1993 Op. Att'y Gen. 93-12, at 34, citing Evans v. Evans, 242 Ga. 57 (1978); Sprayberry v. Wyatt, 203 Ga. 27 (1947).
Therefore, it is my official opinion that the consumer member for the board may now vote on any matter coming before the board without restriction. To the extent that the intervening change in the law changes the voting authority of the consumer member, the views expressed in 1978 Op. Att'y Gen. 78-72 are hereby modified. The voting rights of the dental hygienist member are unaffected by the statutory change and remain as expressed in the prior opinion.
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Opinion by: 		GEORGE S. ZIER, Senior Assistant Attorney General
You have requested my opinion on provisions of federal law which appear in some instances to conflict with certain Georgia laws concerning required transportation planning activities to retain eligibility for federal highway assistance funds. The Twenty-Second Decennial Census (2000) resulted in population density information that placed portions of eight new counties within the current ten-county Atlanta Urbanized Area: Barrow, Bartow, Coweta, Forsyth, Newton, Paulding, Spalding, and Walton.
The following example can be used to illustrate the issues involved. Walton County1 is a member of the Northeast Georgia Regional Development Center. Under the 2000 census, portions of Walton County have been added to the Atlanta Urbanized Area (AUZA) and its associated federal Metropolitan Planning Organization (MPO). The Atlanta Regional Commission is designated by state law as the MPO for the AUZA and also serves as the regional development center (RDC) for its area. State law, however, precludes a county from being in two different RDCs. O.C.G.A. § 50-8-32 . The principal question, then, is whether Walton County, for certain limited federal transportation planning purposes, can be a member of the Atlanta Regional Commission while simultaneously remaining a member of the Northeast Georgia RDC. I conclude that under the current circumstances, Walton County can properly remain in the Northeast Georgia RDC while participating in the Atlanta Regional Commission in a limited fashion as a part of the federal MPO.
Georgia has enacted a specific set of laws in order to comply with federal transportation planning requirements. More specifically, 23 U.S.C. § 134 (b)(1) requires, in pertinent part, that a "metropolitan planning organization shall be designated for each urbanized area with a population of more than 50,000 individuals . . . in accordance with procedures established by applicable State or local law." For this purpose, O.C.G.A. §§ 50-8-80  through 50 8 103 created metropolitan area planning and development commissions and specifically designated each such commission as the official "planning agency" for "comprehensive transportation studies required by 23 U.S.C. Sections 101, 134" and others. O.C.G.A. § 50-8-93 . It should be noted, however, that the "area" defined in O.C.G.A. § 50-8-80 (1) is not synonymous with the area defined in the federal references set forth in O.C.G.A. § 50-8-93(d) .
Planning and development commissions are implemented at the call of the chairman of the county commission of the most populous county in the designated area. O.C.G.A. § 50-8-82 . The "area" that may be covered pursuant to O.C.G.A. § 50-8-80 (1) is the standard metropolitan statistical area (SMSA) resulting from the most recent census, subject to changes made by the state Board of Community Affairs. Further, no area, county, or municipality shall be designated into the SMSA "without the affirmative vote of such area, county, or municipality or its governing body." Id. The Department of Community Affairs (DCA) has not utilized the SMSA as the designated area for the Atlanta Regional Commission (the Atlanta SMSA today even includes a county in Alabama). Instead, DCA has reduced the size of the included area to that of the federally designated AUZA, thus establishing ARC as both a planning and development commission and the designated MPO for the AUZA. Further, the ARC has, for its designated full membership area, taken on the responsibility of an RDC pursuant to O.C.G.A § 50-8-83 .
Regional development centers are created pursuant to O.C.G.A. §§ 50-8-30  through 50 8 45 to promote, assist, and develop coordinated, comprehensive, and orderly planning under guidance from the state through the DCA. The Board of Community Affairs is charged with establishing the boundaries of an RDC, subject to approval of the General Assembly. See O.C.G.A. §§ 50-8-4(f) and 50-8-32 .
Throughout the Code sections governing metropolitan area planning and development commissions and regional development centers, there are clear indications that such commissions were also intended to act as, and be considered, the RDCs for their areas. For example, "[a planning and development] commission shall be, for its area, a regional development center as defined in and with all the powers, duties, and obligations of a regional development center set forth in Article 2 of this chapter . . . ."2 O.C.G.A. § 50-8-83 . In addition, "each county shall be wholly within the region of one regional development center, and no county shall be divided among more than one region." O.C.G.A. § 50-8-32 . Finally, O.C.G.A. § 50-8-42  states that "any metropolitan area planning and development commission, created pursuant to Article 4 of this chapter, shall also serve as the regional development center for the area covered by such metropolitan area planning and development commission."3 While one might then conclude that the planning and development commissions and the RDCs must be mutually exclusive organizations, such a conclusion would frustrate the clear intent of the General Assembly.
The rules of statutory construction in O.C.G.A. § 1-3-1  provide that we should "look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy." It is an elementary rule of statutory construction that a statute must be construed in relation to other statutes of which it is a part and all statutes relating to the same subject matter; that is, statutes should be construed and harmonized wherever possible so as to give effect to the legislative intent. Ryan v. Commissioners of Chatham County, 203 Ga. 730 (1948).
The factual dilemma encountered in the present situation is that the decennial census does not designate population centers by reference to geopolitical boundaries. In most cases, including the example of Walton County used in this opinion, the population area included within the AUZA is not the whole county.4 The additional area included in the metropolitan planning boundary, which reflects the current air quality nonattainment area (I would check with Diane to make sure that this is correct) and the contiguous area anticipated to become urbanized in the next 20 years, also comprises less than the entire county.5 See 23 U.S.C. § 133 (c)(2)(a). The majority of Walton County is outside both the AUZA and the metropolitan planning boundary. Nevertheless, the newly-urbanized areas and projected areas must also be considered as a part of the MPO under federal requirements, and, for the limited purposes of transportation planning only, must participate as well in the ARC.
The General Assembly has provided some guidance for such situations in O.C.G.A § 50 8 42: "In the event of any conflict between the provisions of law governing metropolitan planning and development commissions and those governing regional development centers, however, the laws governing metropolitan area planning and development commissions shall control and shall govern the metropolitan area planning and development commission." Thus, the intent of the General Assembly is that the federally-determined MPO designations are to be followed in the event of conflict. This interpretation is consistent with the General Assembly's intent, as set forth in O.C.G.A. § 50-8-93 , to insure Georgia's compliance with federal law, 23 U.S.C. § 133 (d)(4), which makes receipt of federal funding for surface transportation programs contingent upon the state's compliance with, inter alia, the planning requirements of 23 U.S.C. § 134.
One of the federally accepted methods for establishing an MPO is by agreement of the governor and local governments representing at least 75% of the affected population, including the central city. For example, in 1992 Cherokee County was directed to be included in the MPO as a part of the ARC, "for federal transportation planning purposes only," with the concurrence of the governor and the existing nine member counties of the ARC.6 This limited participation did not trigger the requirement for full membership, that is, an affirmative vote of the county pursuant to O.C.G.A. § 50-8-80 (1). A year later, however, Cherokee County approved full membership in the ARC, including the ARC as its RDC.

The powers of a planning and development commission pursuant to O.C.G.A. § 50-8-83  are both broad and in addition to the powers it may have as an RDC. This provides a basis for concluding that an area may be admitted into a planning and development commission for limited federal transportation planning purposes but not be included for participation in the commission's role as an RDC. See also O.C.G.A § 50-8-42 . The ARC also has and is permitted to exercise "all power and authority which may be necessary or convenient to enable it to perform and carry out the duties and responsibilities imposed on it . . . ." O.C.G.A § 50-8-98 . Accordingly, since the ARC is already limited in size from the statutory SMSA to only the areas included within the AUZA, I conclude that the ARC may establish categories of membership that are limited to accommodate the variety of planning responsibilities it must undertake. Thus, the area of full membership in which it exercises RDC powers may be smaller than the AUZA (and MPO) in which it exercises limited powers, such that portions of counties and other areas may be included within the federally appropriate planning area without requiring an entire county to join as a full member of the ARC as an RDC.
Concerning implementation of changes in membership, the statutory process requires certain approvals. To become a member of the federal MPO through the ARC, for example, the area of Walton County falling within the AUZA must have its boundaries set by the Board of Community Affairs. See O.C.G.A. § 50-8-80 (1) (providing for changes to be made by the Board of Community Affairs to the SMSA "pursuant to Code Section 50-8-30 "7). Further, pursuant to O.C.G.A § 50-8-4 (f) and (g), the new area designation must then be approved by the General Assembly through either joint resolution or act. If the designation by the Board of Community Affairs also permits areas such as Walton County, the example used in this opinion, to become a limited member of the ARC while remaining in the Northeast Georgia RDC, it would be appropriate to include that decision within the approval requested of the General Assembly. You should keep in mind that a county such as Walton County, as an alternative, could pursuant to O.C.G.A. § 50-8-80(1) become a full member of the ARC and leave the Northeast Georgia RDC with the approval of the appropriate governing body or bodies within Walton County.8 Such approval would come from the county commission for unincorporated areas covered and from the appropriate municipality for any municipal area to be included within full membership in the ARC. Finally, as required by O.C.G.A. § 50-8-84 (c), should such full membership be approved the ARC should be redistricted in accordance with O.C.G.A. § 50-8-84(a)(6) as to its 15 members-at-large within 90 days after local approvals are received.
In conclusion, it is my official opinion that a county or municipality may participate as a member of the Atlanta Regional Commission for the limited purposes of federal laws and regulations governing metropolitan planning organizations while remaining a member of a regional development center other than the Atlanta Regional Commission so long as the statutory processes and approvals outlined above are obtained.
Footnotes
Footnotes
1 	 Throughout this opinion Walton County is used for illustrative purposes only.
2 	 Article 2 of Chapter 8, Title 50, establishes the regional development centers.
3 	 Article 4 establishes the planning and development commissions, but this Code section is in Article 2, establishing regional development centers.
4 	 The population area of Walton County included in the AUZA appears to comprise considerably less than ten percent of the land area of the county located in its extreme western border.
5 	 The land area encompassed within the metropolitan planning boundary appears to be no more than one-half of Walton County.
6 	 Resolution of the Atlanta Regional Commission dated February 26, 1992; letter of Governor Miller concurring dated June 9, 1992.
7 	 The correctness of this reference in O.C.G.A. § 50-8-80 to O.C.G.A. § 50-8-30 as a source of the board's authority is uncertain. Code section 50-8-30 provides a statement of legislative findings, purpose, and intent and instructs that the article (Article 2) should be construed liberally; it does not appear to confer substantive authority on any entity. Perhaps the reference was intended to be to O.C.G.A. § 50-8-32 , which authorizes the board of community affairs "to establish the boundaries of any region for which a metropolitan area planning and development commission . . . also serves as the regional development center."
8 	 See note 6 and accompanying text supra.
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Opinion
Opinion by: 		DANIEL S. WALSH, Assistant Attorney General
You have asked my opinion whether a wireless provider operating within Georgia may collect from the local governments, the public safety answering points (PSAPs), or their subscribers the costs associated with providing Phase I 911 service in excess of the portion of the 30 cents per month per subscriber which the Georgia statutes require the local jurisdiction to set aside in the Wireless Phase I Reserve Account to pay the nonrecurring and recurring installation, maintenance, service, and network charges of a wireless service supplier which are associated with the implementation and delivery of Phase I 911 service. You have asked further that the opinion address whether the wireless provider is permitted to recover any costs associated with providing Phase I 911 service from anyone and, if so, the basis of the opinion. Finally, you have asked me to consider whether the wireless provider may collect such costs from the PSAPs either in the absence of a contract or with a contract in place.
The Federal Communications Commission (FCC) deleted from its rules on Enhanced 911 (E911) service the condition that requires a cost recovery mechanism for carriers to be in place before a wireless carrier is obligated to implement an E911 system. Second Memorandum and Order, In Re: Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102, 38 (Released December 8, 1999). In so doing, the FCC concluded that because the rates of wireless carriers are deregulated, these carriers may recover through their rates the costs of providing E911 service. Id. at 40. The FCC did not preclude individual states from providing specific recovery mechanisms, but clarified that the lack of such a mechanism did not relieve the wireless carrier of its obligations. Id.
The FCC's order appears to grant individual states discretion on the issue of whether to provide for the recovery of a wireless carrier's costs related to establishing E911 service. Assuming that the FCC has granted this discretion to individual states, the question is whether Georgia law guarantees a wireless carrier full recovery of all of its 911 related costs. Official Code of Georgia Annotated § 46-5-134(d)(1) establishes an Emergency Telephone System Fund (ETSF) to be maintained by local governments. Service suppliers deposit into the ETSF the charges collected for 911 and wireless enhanced 911 service. O.C.G.A. § 46-5-134(d)(1) . Thirty cents from the monthly wireless enhanced 911 charge is deposited into a separate restricted account of the ETSF that is called the Wireless Phase I Reserve Account.1 O.C.G.A. § 46 5 134(d)(2)(A). Phase I consists of Automatic Number Identification (ANI) and the location of the cell site or base station receiving a 911 call (Pseudo-ANI) to the designated PSAP. See 47 CFR § 20.18 . The funds in the Wireless Phase I Reserve Account are to be used only to pay "the nonrecurring and recurring installation, maintenance, service, and network charges of a wireless service supplier which are associated with providing automatic number identification of a wireless telecommunications connection and the location of the base station or cell site which receives a '911' call from a wireless telecommunications connection." Id. State law does not provide that a wireless carrier is entitled to recover all of its costs associated with ANI and Pseudo-ANI from the Wireless Phase I Reserve account; it only provides that payments from the this reserve account cannot be made for any other purpose.

Subsection (e) of this Code section also addresses cost recovery by presenting an exhaustive list of permissible uses of ETSF money. This subsection similarly does not provide that all of a wireless carrier's 911 related costs shall be recovered from the ETSF; rather, it identifies and limits the specific types of expenses that may be recovered from the fund. The question is whether Phase I costs that exceed the portion of the thirty cents per month per subscriber may be recovered from elsewhere in the ETSF. In other words, the issue is whether the Wireless Phase I Reserve Account is a source or the only source for payment of Phase I costs.
The first step in addressing this question is whether the list of permissible ETSF expenses set forth in O.C.G.A. § 46-5-134(e) includes ANI and Pseudo-ANI costs. Code section 46 5 134(e)(1), in relevant part, allows for the payment from the ETSF for "nonrecurring costs of establishing a '911' system." An "emergency '911' system" is defined to include wireless service and specifically an emergency telephone system that, inter alia, "provides the capability for automatic number identification and automatic location identification features." O.C.G.A. § 46-5-122(3) . Therefore, the nonrecurring costs of establishing a 911 system can reasonably be construed to apply to the same costs described in subsection (d)(2)(A) in the context of the Wireless Phase I Reserve Account. Code section 46-5-134(e)(2) allows payment from the ETSF for "the rates associated with the service supplier's '911' service and other service supplier's recurring charges." The recurring charges associated with ANI and Pseudo-ANI also are addressed under the recurring charges mentioned in subsection (e)(2).
Concluding that ANI and Pseudo-ANI costs are addressed in subsection (e) does not necessarily lead to the conclusion that a wireless carrier must recover all such costs from either the Wireless Phase I Reserve Account or the ETSF. Subsection (f) provides that local governments may contract with wireless carriers for an emergency 911 system and make related payments from the ETSF. The determination that subsection (e) addresses ANI and Pseudo-ANI costs means only that it is permissible for a local government to negotiate with wireless carriers for the payment from the ETSF of the Phase I costs in excess of the thirty cents per month per subscriber.2 Georgia law does not require full Phase I cost recovery by a wireless carrier from local governments, PSAPs, or wireless subscribers, nor does Georgia law require that the local government enter into contracts with the wireless carriers, even though a wireless carrier is not relieved of its 911 obligations in the absence of such a contract. A wireless carrier that is unable to recover its full Phase I costs through the Wireless Phase I Reserve Account or elsewhere in the ETSF has the ability to raise its rates to recover its shortfall.
The second question you have asked concerns a wireless carrier's ability to recover any costs associated with providing Phase I "911" service from anyone. As is referenced above, the FCC concluded that because the rates of wireless carriers are deregulated, these carriers may recover through their rates the costs of providing E911 service. (Second Memorandum and Order, 40). Therefore, regardless of whether a wireless provider has contracted with a local government under O.C.G.A. § 46-5-134(f) for recovery from the Phase I Reserve Account for all of its costs related to Phase I, the wireless carrier has the means by which to recover these costs from its subscribers.
The next question concerns whether the wireless provider may collect costs from the PSAPs either in the absence of a contract or with a contract in place. The FCC has clarified that in the absence of a contract between the PSAP and wireless carrier the 911 Selective Router serves as the demarcation point for allocating E911 implementation costs. Order on Reconsideration, In Re: Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102, 3 (Released July 24, 2002). The parties remain free to negotiate a contract for the establishment of a 911 system that provides for an alternative division of costs between the parties. Id. Georgia law provides local governments with the option to negotiate a contract with wireless carriers. See O.C.G.A. § 46 5 134(f). If payment is required by such a contract, then the local government makes this payment from the ETSF. Id. As discussed above, because Phase I costs are addressed in subsections (e)(1) and (e)(2) of O.C.G.A. § 46-5-134 , it is permissible, though not mandatory, for a local government to contract with a wireless carrier for the payment from the ETSF of ANI and Pseudo-ANI costs in excess of the portion of the thirty cents per month per subscriber provided for in (d)(2)(A).
In the absence of a contract between the PSAP and wireless carrier, then the FCC's Order on Reconsideration governs cost responsibility between the entities. This arrangement may subject a wireless carrier to Phase I costs in excess of the recovery provided for in the Wireless Phase I Reserve Account. Because nothing in O.C.G.A. § 46-5-134  requires recovery of all of its Phase I costs, in the absence of a contract a wireless provider does not have any guarantee of recovery of those Phase I costs in excess of thirty cents per month per subscriber. While subsection (c) states that the "local government contracting for the operation of an emergency '911' system shall remain ultimately responsible to the service supplier for all emergency '911' system installation, service, equipment, operation, and maintenance charges owed to the service supplier," it does not resolve the issue of what charges are, in fact, owed to the service supplier. Therefore, it does not alter my conclusion, based on the remainder of the statute and pertinent FCC orders set forth above, that in the absence of a contract a wireless carrier is not guaranteed full recovery from the local government of all of its Phase I costs.
Therefore, it is my official opinion that wireless carriers may receive payment from local governments to recover costs associated with providing Phase I 911 service in excess of the portion of the thirty cents per month per subscriber set forth in O.C.G.A. § 46-5-134(d)(2)(A) if such payments are provided for in contracts negotiated between the local government and the wireless carrier. Local governments may enter into contracts with wireless carriers that provide for recovery of Phase I costs from the Emergency Telephone System Fund. In the absence of such a contract, Georgia law does not guarantee a wireless carrier's recovery of Phase I costs in excess of the portion of the thirty cents per month per subscriber set aside in the Wireless Phase I Reserve Account. Because their rates are unregulated, wireless carriers may seek to recover the additional Phase I costs from their subscribers through their rates.
Footnotes
Footnotes
1 	 O.C.G.A. § 46-5-34(d)(2)(A) provides that on or after July 1, 2002, the amount of the monthly wireless enhanced "911" charge to be deposited in the Wireless Phase I Reserve Account is reduced from thirty to fifteen cents. O.C.G.A. § 46-5-134(d)(2)(A) also provides that if the local government has not begun operation or contracted for the operation of an emergency "911" system by July 1, 2002, then the funds in the Wireless Phase I Reserve Account shall be deposited into an unrestricted account or accounts of the ETSF.
2 	 This analysis assumes that any contracts pursuant to O.C.G.A. § 46-5-134(f) would not be in violation of GA. CONST. Art. VII, Sec. IV, Par. VIII, which provides that "the credit of the state shall not be pledged or loaned to any individual, company, corporation, or association."
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 		Director, Financing and Investment Division
 		Georgia State Financing and Investment Commission
Opinion
Opinion by: 		Shirley R. Kinsey, Assistant Attorney General
You have sought my opinion whether O.C.G.A. § 50-17-2  gives the Financing and Investment Division of the Georgia State Financing and Investment Commission ("GSFIC") the authority to enter into reverse repurchase agreements. Subsection (a) of O.C.G.A. § 50-17-2  reads as follows:
Agencies, authorities, boards, public corporations, instrumentalities, retirement systems, and other divisions of state government authorized to invest in direct obligations of the United States government or in obligations unconditionally guaranteed by agencies of the United States government may do so by selling and purchasing such obligations under agreements to resell  or repurchase the obligations at a date certain in the future at a specific price which reflects a premium over the purchase or selling price equivalent to a stated rate of interest. Delivery of the obligations purchased may be made by deposit through book entry in a safekeeping account maintained by the seller of the securities, in the name of the purchasing state entity or its agent, clearly indicating the interest of the purchasing state entity.
O.C.G.A. § 50-17-2 (a) (2002) (emphasis added).
GSFIC is an agency and instrumentality of the State of Georgia. Ga. Const. Art. VII, Sec. IV, Para. VII; O.C.G.A. §§ 50-17-20  through -30. GSFIC is authorized to invest in direct obligations of the United States government or in obligations unconditionally guaranteed by agencies of the United States government. O.C.G.A. § 50-17-27 (b) (2002).
Therefore, it is my official opinion that O.C.G.A. § 50-17-2 (a) authorizes both selling and purchasing with a commitment to repurchase or resell. When GSFIC is selling the underlying security with a commitment to buy it back from the purchaser at a specified price at a designated future date, that transaction is commonly known as a "repurchase agreement." Conversely, when GSFIC is purchasing the underlying security with a commitment to sell it back to the seller at a specified price at a designated future date, the transaction is commonly known as a "reverse repurchase agreement." Thus, the statutory authorization for purchasing under agreements to resell is, in effect, an authorization to engage in reverse repurchase agreements, as I have described them. This analysis is consistent with 1979 Op. Att'y Gen. 79-62, which was issued the year before O.C.G.A. § 50-17-2  was first enacted.
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 		Commissioner
 		Department of Banking and Finance
Opinion
Opinion by: 		Shirley R. Kinsey, Assistant Attorney General
You have requested my official opinion concerning various programs offered by financial institutions to provide overdraft protection to customers. Referring to several factual scenarios, you ask whether each situation will be governed by the Financial Institutions Code of Georgia, O.C.G.A. §§ 7 1 1 to 1021 (1997 and Supp. 2002) (the "Banking Law"), regarding deposit accounts and the fees associated with those accounts or by Georgia's general usury laws. In other words, you have asked whether the fees described are "interest."
Under Georgia law, if the overdraft fees are "interest" Georgia usury laws apply. If the overdraft fees are not "interest" the Banking Law applies. See 1985 Op. Att'y Gen. 85-32 (the Lender Credit Card Act (now "The Credit Card and Credit Card Bank Act"), and not Georgia general usury law, applies to overdraft plans that involve extensions of credit).
Before turning to your specific questions, it is useful to review some of the same general legal principles that were addressed in 2003 Op. Att'y Gen. 03-8 in response to one of a series of related questions you have asked. I recognize that this retraces the legal review contained in that opinion, but for the sake of clarity and ease of reference it bears repeating in the context of this opinion.
Georgia's general usury law provides a statutory definition of "interest":
As used in this Code section, the term "interest" means a charge for the use of money computed over the term of the contract at the rate stated in the contract or precomputed at a stated rate on the scheduled principal balance or computed in any other way or any other form. Principal includes such charges to which the parties may agree under paragraph (1) of this subsection. Amounts paid or contracted to be paid as either an origination fee or discount points, or both, on any loan secured by an interest in real estate shall not be considered interest and shall not be taken into consideration in the calculation of interest and shall not be subject to rebate as provided in paragraph (1) of subsection (b) of this Code section.
O.C.G.A. § 7 4 2(a)(3). Implicit in the phrase "the use of money" is the notion that an extension of credit is occurring. In other words, money is being loaned. If money is being loaned, then the determination must be made whether "interest" is being charged. Implicit in the phrase "computed over the term of the contract at the rate stated in the contract or precomputed at a stated rate on the scheduled principal balance or computed in any other way or any other form" is the idea that, in order to be "interest" under the definition cited above, the arrangement must involve some form of "time value of money" calculation.1

Therefore, a transaction that involves an extension of credit and a charge that is based on a time value of money calculation generally will fall under the usury statute unless a statutory exception exists. A charge that is not truly based on a "time value of money" calculation will not, then, be "interest," provided that the lender is actually providing a service for which the charge is assessed and provided that the charge bears a reasonable relationship to the cost of providing the service. These provisos have their origin in decisions of the appellate courts of Georgia. The Supreme Court of Georgia "has uniformly and consistently held that a lender's charge for service, when no service was in fact rendered or to be rendered the borrower, is a charge for the use of the money advanced and is therefore interest." First Fed. Sav. & Loan Ass'n v. Norwood Realty Co., 212 Ga. 524, 531 (1956). See also Williams v. First Bank & Trust Co., 154 Ga. App. 879 (1980) ("service charge" constituted interest where there was no evidence that the bank performed any service in return for the fee and where one of the bank officers testified that he did not know what the fee was for).2 Thus, if a particular fee is "interest" because there is no factual justification for its imposition, it must be considered cumulatively with whatever stated interest is being charged, using the controlling "time value of money" formula to determine the actual effective rate of interest. See generally 2003 Op. Att'y Gen. 03-8.
Whether a particular overdraft protection plan involves the extension of credit and the charging of interest is a fact-intensive review, and each situation must be considered on a case-by-case basis. Your request describes three basic overdraft programs, each modified by the same three variations in establishing overdraft thresholds, followed by a final proviso modifying the assumptions underlying each of the foregoing overdraft program descriptions. I will address each individually with the understanding that these scenarios are not an exclusive list of all the possible structures of an overdraft protection plan. I turn now to the specific factual situations you have presented to me.
1. An overdraft program provides that the bank may honor checks presented against an account notwithstanding insufficient funds, provided, however, that the bank is never obligated to honor these checks and could, instead, return them unpaid. Under the program, the bank charges a flat fee per item, and this fee is the same whether a check is honored or is returned unpaid. The depositor is required by the terms of the governing deposit agreement to repay each honored overdraft and related overdraft fee immediately, without demand or notice.
Variant (a) In addition, assume that the program also provides that the bank determines whether it will pay or return the check based on an "overdraft threshold" that it establishes for each depositor and that this overdraft threshold is the same for each depositor.
Variant (b) In addition, assume that the program also provides that the bank establishes a different  overdraft threshold for each customer based on the customer's monthly check volume, so that customers who routinely write large numbers of checks or large dollar amount checks have a larger overdraft limit than those customers who typically write a small number or dollar amount of checks each month.
Variant (c) In addition, assume that the program also provides that the bank establishes a different overdraft threshold for each customer based on a review of that customer's check repayment history.
Assuming that the bank has a reasonable factual justification for the imposition of the fee in hypothetical 1, the fee charged under this overdraft program is not "interest" because its determination does not involve a "time value of money" calculation. Likewise, and again assuming that the bank has a reasonable factual justification for the imposition of the fee, the fee charged in variants 1(a), 1(b), and 1(c) is not "interest" because its determination does not involve a "time value of money" calculation. So long as the overdraft threshold is not determined based on the amount and time value of overdraft amounts, the overdraft threshold is irrelevant to the determination of whether an overdraft fee is "interest."
2. Assume that the facts are as set forth in item 1, except that the overdraft program also provides that the bank charges a higher overdraft fee to honor the check than to return it unpaid. (Consider this program also as modified in each of the different threshold determinations described in variants (a), (b), and (c) above.)
The fee charged under the assumed facts of hypothetical 2 and threshold variants 2(a), 2(b), and 2(c) does not appear to be "interest" because its determination does not involve a "time value of money" calculation. The differentiation in the level of fee would have to be reviewed more closely than the facts presented will allow, and a determination would have to be made whether the bank has a factual justification for the differentiation in the fee amounts (e.g., higher costs to the bank in processing an overdraft than in returning the check for insufficient funds). So long as the overdraft threshold is not determined based on the amount and time value of overdraft amounts, the overdraft threshold is irrelevant to the determination of whether an overdraft fee is "interest."
3. The facts are as set  forth in item 1, except that the overdraft program also provides that the bank charges a daily fee for each day that an honored overdraft item remains unreimbursed to the bank by the consumer. (Consider this program also as modified in each of the different threshold determinations described in variants (a), (b), and (c) above.)
At first consideration, the fee charged under the assumed facts of hypothetical 3 and threshold variants 3(a), 3(b), and 3(c) does appear to be a simple "time value of money" calculation. If so, the imposition of the fee would constitute the imposition of "interest" and the Georgia general usury laws would apply to transactions in which such a fee were charged. However, it may be possible for the bank to demonstrate that the daily fee is economically equivalent to the flat fee charged and actual costs covered as posited in hypothetical 1 and its corresponding response above. So long as the overdraft threshold is not determined based on the amount and time value of overdraft amounts, the overdraft threshold is irrelevant to the determination of whether an overdraft fee is "interest."
4. The program is as described in any of the factual scenarios  set forth above with the additional provision that the bank is obligated by written agreement to honor (pay) overdraft items on behalf of the customer up to a prescribed limit.
The bank's obligation to pay the overdraft as contemplated in hypothetical 4 is significant. In each of the preceding transactions, the assumption is that the bank may honor checks presented against an account notwithstanding insufficient funds, that the bank is never obligated to honor the checks and could return them unpaid, and that the depositor is required by the terms of the governing deposit agreement to repay each honored overdraft and related overdraft fee immediately without demand or notice.
The additional assumption of hypothetical 4 makes it more difficult to characterize the transaction as a checking account transaction as opposed to an extension of credit or a loan. See Video Trax, Inc. v. NationsBank, 33 F. Supp. 2d 1041, 1053-54 (S.D. Fla. 1998) (distinguishing the concepts). In hypothetical 4, the bank must pay the draft from its funds. However, the facts of this scenario do not include other facts that may have significance, such as whether the depositor is required by agreement to repay immediately both the overdraft and the overdraft fee or whether, in the reality of the transaction or by agreement, a certain period of grace routinely follows. It remains pertinent whether any fee is determined based on the amount and time value of overdrafted amounts.
Therefore, under the general facts set forth above, it is my official opinion that an overdraft fee will not be considered interest when the transaction is readily characterized as a checking account transaction, lacking the legal and economic reality of a loan or extension of credit, and when the fee is not determined based on the amount and time value of overdraft amounts.3 See generally Video Trax, Inc. v. NationsBank, 33 F. Supp. 2d 1041, 1053-54 (S.D. Fla. 1998); First Bank v. Tony's Tortilla Factory, Inc., 877 S.W.2d 285 (Tex. 1994); Bernstein v. Alpha Assoc. (In re Frigitemp Corp.), 34 Bankr. 1000 (Bankr. S.D.N.Y. 1983). 4
Footnotes
Footnotes
1 	 A "time value of money" formula involving simple interest for a loan of one year or more can be stated as: Effective rate[simple] = Stated (or nominal) rate / Principal Amount of Loan. A "time value of money" formula for a loan involving compound interest can be stated as: FVn = PV(1+(k[nom] / m))<mn>, where FV = future value, n = number of years, m = number of times per year compounding occurs, PV = present value, and k[nom] = stated (or nominal) interest rate. This formula, as well as others of a similar nature, is contemplated under a plain reading of the Code section.
2 	 This situation is to be distinguished from transactions in which the lender introduces some consideration, token in nature or undesired by the borrower, for the purpose of disguising interest and circumventing usury laws. See Tribble v. State, 89 Ga. App. 593, 596-97 (1954); 2002 Op. Att'y Gen. 02-3.
3 	 Please keep in mind that these analyses are very fact specific and that the responses contained in this opinion are confined to the general facts presented in your questions. The characterization of specific programs will require expertise in banking and access to detailed information such as you and your staff have. Indeed, the information necessary for the characterization of such programs may be beyond the reach of the ordinary checking account customer. See Video Trax, Inc. v. NationsBank, 33 F. Supp. 2d 1041, 1051 n.5. Note further that this opinion is confined to an analysis of state law only.
4 	 Bernstein v. Alpha Associates held a bank not subject to an adversary action for preferential treatment after honoring an overdraft and exercising setoff rights. The court recognized that "the overdraft has proved to have enormous significance as a credit device" before it concluded that "compelling reasons exist, however, for protecting the established right of banks to set off deposits against overdrafts. The widespread, systematic use of overdrafts as a credit mechanism may be a recent development, but the overdraft has long been used as an adjunct to payment and collection services." Id. at 1019, 1020. The court also noted that the Uniform Commercial Code provides specifically for overdraft payment. Id. at 1020. Accord O.C.G.A. § 11 4 401(a)(2002): "A bank may charge against the account of a customer an item that is properly payable from that account even though the charge creates an overdraft."
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Request By: 		
 		David G. Sorrell, Commissioner
 		Department of Banking and Finance
 		2990 Brandywine Road, Suite 200
 		Atlanta, Georgia 30341-5565
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; Shirley R. Kinsey, Assistant Attorney General
As Commissioner of Banking and on behalf of the Department of Banking and Finance (the "Department"), you have presented the Department of Law with the following request for an official opinion:
Please confirm that a "loan fee" or "origination fee" that reflects reasonable, documentable costs or services in connection with a non real estate loan of under $ 3,000 is not prepaid interest for purposes of determining civil usury under [ O.C.G.A. § 7-4-2(a)(2) ]. We have reviewed [1980 Op. Att'y Gen. 80-21] but would like an updated response to this question.
Official Code of Georgia Annotated § 7-4-2(a)(2) provides for a simple interest rate of 16% for loans under $ 3,000. We agree with [1984 Op. Att'y Gen. 84-79], which we believe says that financial institutions exempt from GILA [the Georgia Industrial Loan Act] may charge 16% on loans under $ 3,000, without using GILA rates and fees. The Department has taken the position that reasonable documentable costs or services in connection with a non real estate loan of under $ 3,000 do not constitute interest. Examples could include coupon books, cost of origination, or title search.
I understand your question to pertain only to transactions that are not subject to the Georgia Industrial Loan Act.
Georgia's general usury law provides a statutory definition of "interest":
As used in this Code section, the term "interest" means a charge for the use of money computed over the term of the contract at the rate stated in the contract or precomputed at a stated rate on the scheduled principal balance or computed in any other way or any other form. Principal includes such charges to which the parties may agree under paragraph (1) of this subsection. Amounts paid or contracted to be paid as either an origination fee or discount points, or both, on any loan secured by an interest in real estate shall not be considered interest and shall not be taken into consideration in the calculation of interest and shall not be subject to rebate as provided in paragraph (1) of subsection (b) of this Code section.
O.C.G.A. § 7-4-2(a)(3) . Implicit in the phrase "the use of money" is the notion that an extension of credit is occurring. In other words, money is being loaned. If money is being loaned, then the determination must be made whether "interest" is being charged. Implicit in the phrase "computed over the term of the contract at the rate stated in the contract or precomputed at a stated rate on the scheduled principal balance or computed in any other way or any other form" is the idea that, in order to be "interest" under the definition cited above, the arrangement must involve some form of "time value of money" calculation.1

Therefore, a transaction that involves an extension of credit and a charge that is based on a time value of money calculation generally will fall under the usury statute unless a statutory exception exists. A charge that is not truly based on a "time value of money" calculation will not, then, be "interest," provided that the lender is actually providing a service for which the charge is assessed and provided that the charge bears a reasonable relationship to cost of providing the service. These provisos have their origin in decisions of the appellate courts of Georgia. The Supreme Court of Georgia "has uniformly and consistently held that a lender's charge for service, when no service was in fact rendered or to be rendered the borrower, is a charge for the use of the money advanced and is therefore interest." First Fed. Sav. & Loan Ass'n v. Norwood Realty Co., 212 Ga. 524, 531 (1956). See also Williams v. First Bank & Trust Co., 154 Ga. App. 879 (1980) ("service charge" constituted interest where there was no evidence that the bank performed any service in return for the fee and where one of the bank officers testified that he did not know what the fee was for).2 Thus, if a particular fee is "interest" because there is no factual justification for its imposition, it must be considered cumulatively with whatever stated interest is being charged, using the controlling "time value of money" formula to determine the actual effective rate of interest.
This analysis is not in conflict with the views expressed in 1980 Op. Att'y Gen. 80-21 ("status, as prepaid interest, of fees charged in addition to periodic interest on loans, which are stated to cover out-of-pocket expenses of the lender made in connection with the loan, will depend upon all of the circumstances"). Id. at 50. Relying on First Federal Savings & Loan Ass'n, 212 Ga. at 531, the opinion concludes that "an unexplained fee should be presumed to represent prepaid interest." 1980 Op. Att'y Gen. 80-21, at 50. This presumption is still valid, although it is rebuttable by a showing by the lender of the nature of and reason for a particular fee. Opinion 80-21 articulates two general tests with respect to a fee as prepaid interest:
(1) "a fee is not prepaid interest if its use merely increases the lender's expectation of collecting in full the principal amount of the loan plus interest"; and
(2) "a fee is not prepaid interest if it is attributable to a service or benefit other than the extension of credit."
Id. at 49, 50.
Therefore, it is my official opinion that if a loan or origination fee charged in connection with a non-real estate loan of under $ 3,000 is not adduced based on the time value of the money involved, if its use merely increases the lender's expectation of collecting in full the principal amount of the loan plus interest or if the fee is attributable to a service or benefit other than the extension of credit, and if the fee's factual justification is clearly documented in sufficient detail, such a fee should not be considered prepaid interest. As noted in 1980 Op. Att'y Gen. 80-21, at 50, however, "every fee must be judged on its own particular merits, so the amount, variability, and justification should be weighed in determining whether to treat it as prepaid interest."
Issued this 31st day of July, 2003.
Footnotes
Footnotes
1 	 A "time value of money" formula involving simple interest for a loan of one year or more can be stated as: Effective rate[simple] = Stated (or nominal) rate / Principal Amount of Loan. A "time value of money" formula for a loan involving compound interest can be stated as: FVn = PV(1+(k[nom] / m))<mn>, where FV = future value, n = number of years, m = number of times per year compounding occurs, PV = present value, and k[nom] = stated (or nominal) interest rate. This formula, as well as others of a similar nature, is contemplated under a plain reading of the Code section.
2 	 This situation is to be distinguished from transactions in which the lender introduces some consideration, token in nature or undesired by the borrower, for the purpose of disguising interest and circumventing usury laws. See Tribble v. State, 89 Ga. App. 593, 596-97 (1954); 2002 Op. Att'y Gen. 02-3.
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Request By: 		
 		Mr. Vernon Keenan
 		Director
 		Georgia Bureau of Investigation
 		3121 Panthersville Road
 		P.O. Box 370808
 		Decatur, GA 30037-0808
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; MICHAEL E. HOBBS, Deputy Attorney General
You have requested my official opinion whether cockfighting is exempt from the provisions of O.C.G.A. § 16-12-4(e) , Georgia's cruelty to animals statute, if blood or tissue samples are taken from game birds at such events and submitted for testing.
According to information I have been provided, cockfights are being conducted by individuals who charge spectators, in order to gain access to the cockfights, a $ 90.00 "membership fee" plus an entry fee of $ 25.00 for each event. Owners must pay a fee of $ 60.00 to enter each game bird in the contests. The operators of the cockfights do not permit strangers to enter the building where the cockfights occur. The cockfights are conducted in the traditional manner, with each bird being equipped with artificial spurs or gaffs which the birds use to cut, and sometimes kill, each other. The game birds fight in enclosed areas called pits and are accompanied by their owners and a referee. Spectators watch the cockfights from bleachers.
Blood or tissue samples are drawn from approximately 25% of the birds brought to the event and are forwarded to a Georgia poultry laboratory for testing.1 A person employed by the operator of the cockfight and certified as a "testing agent" by the Georgia Department of Agriculture extracts the samples. According to the administrative director of the laboratory, any tests performed at the lab are for the detection of disease and to monitor the health of the poultry industry in Georgia. The tests are free, except in rare instances where a bird is about to be exported to another country. The lab does not do "endurance testing," and there is no scientific advantage to testing a bird either before or after it has engaged in a cockfight. According to one testing agent, there is no scientific connection between the cockfights and the blood and tissue testing; rather, the cockfights serve only as a means to encourage owners to bring their birds to a location where the blood tests can be performed. Your letter suggests that the cockfight operators believe this is sufficient to constitute "poultry research" and bring their cockfighting enterprise under the exemption provided in O.C.G.A. § 16-12-4(e) as a "scientific" or "research" practice.
It is my official opinion that cockfights operated under the factual scenario set forth above are illegal and violate Georgia's cruelty to animals statute, O.C.G.A. § 16-12-4(b) , which provides that "[a] person commits the offense of cruelty to animals when he or she causes the death or unjustifiable physical pain or suffering to any animal by an act, an omission, or willful neglect." In Brackett v. State, 142 Ga. App. 601 (1977), the court held that cockfighting falls within the ambit of Georgia's cruelty to animals statute, distinguishing cases from other states that had construed their statutes as not including fowls as "animals." The court stated:
In contrast, our legislature appears to have expressed its intent by the committee note which declares the statute "covers all animals" and adds, "the public's sensibilities are as likely to be outraged by wanton acts of inhumanity to goldfish, lions, turtles and dolphins as when the acts are suffered by more frequently encountered or more valuable animals." We conclude that the statute was meant to include fowls as animals, and cruelty to a gamecock therefore is proscribed conduct.
Id. at 602.
In Morgan v. State, 195 Ga. App. 52 (1990), the court affirmed convictions for cruelty to animals under the following facts:
An undercover GBI agent, F. L. Gillis, had been at the arena for over an hour before the raid occurred and had paid Mobley, the gateman, to gain entrance. While inside the barn where the fighting pit was located, Gillis observed several live gamecock fights as well as persons engaged in open gambling and placing of bets. When the rest of the law enforcement officers arrived, the persons attending and participating in the cockfights fled into the surrounding woods. . . .
. . . .
. . . The fight was staged on Morgan's property on which the arena and bleachers were erected, Mobley was collecting the admission fees, and gamecocks with spurs and other fighting equipment were found on the premises. Thus, the evidence was sufficient to show that appellants were involved in the operation of organizing a cockfight, which is proscribed conduct under O.C.G.A. § 16-12-4 .
Id. at 52-54.
Likewise, in Chaney v. State, 232 Ga. App. 297 (1998), convictions for cruelty to animals were affirmed under these facts:
The officer found buildings containing chickens, game cocks (sic), and roosters, and a shelter hidden from the highway view by a felt curtain.
At this shelter, the officer observed two cock fights (sic). The shelter was equipped with five rows of wooden bleachers down two sides of the shelter, and under the shelter there were three "pits" which were formed by lengths of tin roofing or other metal laid in a circle or square to a height of approximately two or three feet so as to be completely separated from the surrounding areas. There was a round main pit and two square side pits. A set of weighing scales was placed nearby with a note pad and a composition book containing the entrants' weights and numbers listed. The shelter was lit by fluorescent lights and was serviced by a barbecue grill and concessions selling hamburgers and hot dogs. The officer testified that as he arrived, cock fights (sic) were in progress in two of the three pits. In one square side pit, two fighting roosters were equipped with spurs which were attached to the chickens' feet with leather bands; these spurs were made of stainless steel and were curved "like an ice pick."
Id. at 297-98. Georgia appellate decisions, therefore, establish beyond peradventure that cockfighting constitutes cruelty to animals under the language of O.C.G.A. § 16-12-4(b) .
Criminal culpability for cockfighting cannot be avoided where blood or tissue samples are taken from some of the game birds for later laboratory testing. Subsection (e) of O.C.G.A. § 16-12-4 was added to the law as part of the Animal Protection Act of 2000.2 It provides for certain exemptions from the cruelty to animals statute:
p2The provisions of this Code section shall not be construed as prohibiting conduct which is otherwise permitted under the laws of this state or of the United States, including, but not limited to, agricultural, animal husbandry, butchering, food processing, marketing, scientific, research, medical, zoological, exhibition, competitive, hunting, trapping, fishing, wildlife management, or pest control practices or the authorized practice of veterinary medicine nor to limit in any way the authority or duty of the Department of Agriculture, Department of Natural Resources, any county board of health, any law enforcement officer, dog, animal, or rabies control officer, humane society, veterinarian, or private landowner protecting his or her property.

It has been contended that this subsection would preclude prosecution because scientific research associated with testing blood or tissue taken from the game birds is part of the overall event. However, the only alleged connection between the testing and the cockfights is that the cockfights are a "draw" so game bird owners will bring their birds to a location for testing. The cockfights themselves are not an integral part of any scientific or medical testing for the birds. Officials with the Georgia Poultry Laboratory Network have informed GBI investigators that the only testing that is sponsored or authorized by the network is for the identification or eradication of diseased birds, i.e., "disease testing." The laboratory does not do "endurance testing." Officials further confirm that there is no advantage in testing a bird after a cockfight. Indeed, the Department of Agriculture identifies "poultry engaged in cockfights" as posing a great risk of introducing Newcastle disease into domestic flocks. GEORGIA DEPARTMENT OF AGRICULTURE, EXOTIC NEWCASTLE DISEASE (2003). It appears that the blood or tissue testing may in fact be nothing more than a subterfuge to make what is clearly criminal behavior appear legitimate.
At the time of the passage of the Animal Protection Act of 2000, cockfighting was prohibited criminal conduct under Georgia's cruelty to animals law. See, e.g., Chaney v. State, 232 Ga. App. 297 (1998). It was not conduct "otherwise permitted under the laws of this state or of the United States" as provided in O.C.G.A. § 16-12-4(e) . This statutory language simply means that any conduct that was legally permitted under the laws of Georgia or the United States at the time the Act was passed would not be considered a criminal violation under the Animal Protection Act of 2000. Conversely, conduct that had theretofore been recognized as cruel to animals would continue to be so. Therefore, cockfighting continues to be prosecutable as cruelty to animals under subsection (b), notwithstanding the assertion that it has some association with scientific or medical testing in the factual context described above. Moreover, since cockfighting had long been recognized in Georgia as constituting cruelty to animals at the time the Animal Protection Act of 2000 was passed, it cannot be maintained that it would now be exempt from prosecution as a legitimate "exhibition" or "competitive practice."

The Animal Protection Act of 2000 also created the crime of aggravated cruelty to animals. O.C.G.A. § 16-12-4(c) . This Code section provides that any person who "knowingly and maliciously causes the death or physical harm to an animal by rendering a part of such animal's body useless or by seriously disfiguring such animal" commits the offense of aggravated cruelty to animals and, upon first conviction, may be punished by imprisonment for not less than one and not more than five years and a fine not to exceed $ 15,000. I express no opinion whether cockfighting, as described in the above scenario, constitutes the felony of aggravated cruelty to animals as defined in O.C.G.A. § 16-12-4(c) . That determination will depend upon the specific facts of each case.
Finally, you have asked for my opinion whether the facts described might implicate the provisions of the Georgia Farm Animal, Crop and Research Facilities Protection Act, O.C.G.A. §§ 4-11-30 through -33. I have reviewed the Act and determined that it is primarily designed to protect owners from the illegal disruption, theft, or destruction of their stock, crops, or animal facilities. In my view, this Act would have no substantive applicability to cockfighting. However, O.C.G.A. § 4-11-32(d) does provide that the Act shall not be construed so as to prohibit the Department of Agriculture or any other federal, state, or local agency from taking action in the exercise or any power or duty imposed by law, rule, or regulation.
Therefore, it is my official opinion that, under the circumstances set forth herein, cockfighting constitutes cruelty to animals in violation of O.C.G.A. § 16-12-4(b) and is not exempt from prosecution pursuant to subsection (e) thereof under the guise of "scientific research" by virtue of the fact that blood or tissue samples are taken from some of the game birds and sent to a laboratory for disease testing.
Issued this 25th day of July, 2002.
Footnotes
Footnotes
1 	 The laboratory to which the samples are sent is part of the Georgia Poultry Laboratory Network of the Georgia Department of Agriculture.
2 	 Enacted at 2000 Ga. Laws 754, the Animal Protection Act of 2000 amended various provisions of the Georgia Code in Title 4 and Title 16 dealing with animal control and cruelty to animals.
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You have requested my opinion on various questions related to the ability of a state licensing board to conduct business when it has less than a traditional quorum. This is a matter of concern because, as pointed out in your letter, 65 of the 80 professional licensing board members appointed by former Governor Barnes after the conclusion of the 2002 legislative session did not receive the required Senate confirmation as of the conclusion of the 2003 session and, therefore, those positions became vacant. The result, again according to your letter, is that nine of the professional licensing boards do not have sufficient numbers to constitute a traditional quorum.
Ordinarily, and according to general rules of statutory construction, "a joint authority given to any number of persons or officers may be executed by a majority of them, unless it is otherwise declared." O.C.G.A. § 1-3-1(d)(5) . Two separate code sections in Title 43, however, pertain specifically to the state licensing boards and their ability to transact business. The first, O.C.G.A. § 43-1-2 (h) , states that "[a] majority of the appointed members of a professional licensing board shall constitute a quorum for the transaction of business by that board." (Emphasis added.) The second, O.C.G.A. § 43-1-19(a) , gives a professional licensing board the authority "to refuse to grant a license," "to revoke [a] license," or "to discipline" a licensee "upon a finding by a majority of the entire board." (Emphasis added.) For the reasons set forth below, it is my opinion that reading these two code sections in harmony with standard rules of statutory construction requires a determination that a majority of the total number of positions on a given licensing board is required to constitute a quorum, and a majority of such quorum is necessary for board actions other than those actions set forth in O.C.G.A. § 43-1-19(a) , which require an affirmative finding by a majority of the entire board. In other words, if a board consists of eight positions, a quorum necessary to conduct general business requires the presence of five board members, and action can be taken by a majority vote of those members present (i.e., three or more members). Under those same circumstances, if a quorum of five members is present and a vote is taken to act pursuant to O.C.G.A. § 43-1-19(a) , all five members must affirmatively vote in favor of such action.
There is sound legal support for the conclusion that a majority of the statutorily defined number of board members is required for the transaction of business as identified in O.C.G.A. § 43-1-2(h) . As mentioned above, O.C.G.A. § 1-3-1(d)(5) provides that "a joint authority given to any number of persons or officers may be executed by a majority of them, unless it is otherwise declared." Construing O.C.G.A. § 1-3-1(d)(5) , our courts have held, "When a public trust or duty is to be executed by a definite number of persons, such public trust or duty may be executed by a majority of that definite number." Stepp v. Lance, 131 Ga. App. 193, 193 (1974), quoting Beall v. State, 9 Ga. 367, 369 (1851). See also Aliotta v. Gilreath, 226 Ga. 263 (1970) (the majority which is required for official action is a majority of the total number of positions on a board, rather than a majority of those present at a meeting); 1980 Op. Att'y Gen. 1980-31 (official action requires a majority of the officers to whom the authority is given, rather than a majority of those then holding office).
I recognize, at least with respect to O.C.G.A. § 43-1-2(h) , that your office has administratively construed that code section to require only a simple majority of the number of board members actually appointed and serving to conduct general business. Generally, an interpretation by a state agency of a statute related to laws the agency is charged with enforcing is entitled to deference. See Kelly v. Lloyd's of London, 255 Ga. 291, 293 (1985) (an interpretation of a statute by an agency charged with the duty of enforcing it is entitled to "great weight"); Environmental Waste Reductions, Inc. v. Legal Environmental Assistance Foundation, 216 Ga. App. 699, 702 (1995) (an agency's interpretation of a statute is entitled to "great weight and deference"). In this situation, however, the agency's interpretation would permit a state licensing "board" with only one current appointee to meet and transact board business. Indeed, a quorum in such circumstances would be one person, and that one person could engage in a number of board-related activities, including rule-making. In my view, allowing a "board" consisting of only one member to exercise that authority would be contrary to the entire legislative design of dispersing regulatory authority among the various members of a board, rather than granting it to one individual, such as a department head.

With respect to the staff-level functions of any particular board, it is clear that all rules, policies and procedures lawfully adopted by a board remain in effect until such time as those rules, policies or procedures are amended, modified or rescinded by that board pursuant to O.C.G.A. § 50-13-4 . The fact that a majority of board positions may become vacant does not alter this conclusion. Therefore, lawfully established policies and procedures remain in effect and may be implemented by a board's staff, even where a majority of board positions remain vacant.
Therefore, it is my official opinion that a majority of the total number of positions on a given licensing board is required to constitute a quorum as identified in O.C.G.A. § 43-1-2(h) , and a majority of such quorum is necessary for board actions other than the specific actions set forth in O.C.G.A. § 43-1-19(a) , which require an affirmative finding by a majority of the entire board.
Issued this 4th day of June, 2003.
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You have requested my opinion on various questions related to the ability of a state licensing board to conduct business when it has less than a traditional quorum. This is a matter of concern because, as pointed out in your letter, 65 of the 80 professional licensing board members appointed by former Governor Barnes after the conclusion of the 2002 legislative session did not receive the required Senate confirmation as of the conclusion of the 2003 session and, therefore, those positions became vacant. The result, again according to your letter, is that nine of the professional licensing boards do not have sufficient numbers to constitute a traditional quorum.
Ordinarily, and according to general rules of statutory construction, "a joint authority given to any number of persons or officers may be executed by a majority of them, unless it is otherwise declared." O.C.G.A. § 1-3-1 (d)(5). Two separate code sections in Title 43, however, pertain specifically to the state licensing boards and their ability to transact business. The first, O.C.G.A. § 43-1-2  (h), states that "[a] majority of the appointed members of a professional licensing board shall constitute a quorum for the transaction of business by that board." (Emphasis added.) The second, O.C.G.A. § 43-1-19 (a), gives a professional licensing board the authority "to refuse to grant a license," "to revoke [a] license," or "to discipline" a licensee "upon a finding by a majority of the entire board." (Emphasis added.) For the reasons set forth below, it is my opinion that reading these two code sections in harmony with standard rules of statutory construction requires a determination that a majority of the total number of positions on a given licensing board is required to constitute a quorum, and a majority of such quorum is necessary for board actions other than those actions set forth in O.C.G.A. § 43-1-19 (a), which require an affirmative finding by a majority of the entire board. In other words, if a board consists of eight positions, a quorum necessary to conduct general business requires the presence of five board members, and action can be taken by a majority vote of those members present (i.e., three or more members). Under those same circumstances, if a quorum of five members is present and a vote is taken to act pursuant to O.C.G.A. § 43-1-19 (a), all five members must affirmatively vote in favor of such action.
There is sound legal support for the conclusion that a majority of the statutorily defined number of board members is required for the transaction of business as identified in O.C.G.A. § 43 1 2(h). As mentioned above, O.C.G.A. § 1-3-1 (d)(5) provides that "a joint authority given to any number of persons or officers may be executed by a majority of them, unless it is otherwise declared." Construing O.C.G.A. § 1-3-1 (d)(5), our courts have held, "When a public trust or duty is to be executed by a definite number of persons, such public trust or duty may be executed by a majority of that definite number." Stepp v. Lance, 131 Ga. App. 193, 193 (1974), quoting Beall v. State, 9 Ga. 367, 369 (1851). See also Aliotta v. Gilreath, 226 Ga. 263 (1970) (the majority which is required for official action is a majority of the total number of positions on a board, rather than a majority of those present at a meeting); 1980 Op. Att'y Gen. 80-31 (official action requires a majority of the officers to whom the authority is given, rather than a majority of those then holding office).
I recognize, at least with respect to O.C.G.A. § 43-1-2 (h), that your office has administratively construed that code section to require only a simple majority of the number of board members actually appointed and serving to conduct general business. Generally, an interpretation by a state agency of a statute related to laws the agency is charged with enforcing is entitled to deference. See Kelly v. Lloyd's of London, 255 Ga. 291, 293 (1985) (an interpretation of a statute by an agency charged with the duty of enforcing it is entitled to "great weight"); Environmental Waste Reductions, Inc. v. Legal Environmental Assistance Foundation, 216 Ga. App. 699, 702 (1995) (an agency's interpretation of a statute is entitled to "great weight and deference"). In this situation, however, the agency's interpretation would permit a state licensing "board" with only one current appointee to meet and transact board business. Indeed, a quorum in such circumstances would be one person, and that one person could engage in a number of board-related activities, including rule-making. In my view, allowing a "board" consisting of only one member to exercise that authority would be contrary to the entire legislative design of dispersing regulatory authority among the various members of a board, rather than granting it to one individual, such as a department head.
With respect to the staff-level functions of any particular board, it is clear that all rules, policies and procedures lawfully adopted by a board remain in effect until such time as those rules, policies or procedures are amended, modified, or rescinded by that board pursuant to O.C.G.A. § 50-13-4 . The fact that a majority of board positions may become vacant does not alter this conclusion. Therefore, lawfully established policies and procedures remain in effect and may be implemented by a board's staff, even where a majority of board positions remain vacant.
Therefore, it is my official opinion that a majority of the total number of positions on a given licensing board is required to constitute a quorum as identified in O.C.G.A. § 43-1-2 (h), and a majority of such quorum is necessary for board actions other than the specific actions set forth in O.C.G.A. § 43-1-19 (a), which require an affirmative finding by a majority of the entire board.
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With the recent adjournment sine die of the General Assembly without the confirmation of a large number of gubernatorial appointees by the Senate, questions have arisen from a number of our client agencies, boards, commissions and authorities regarding the impact and significance of this situation. Accordingly, this opinion attempts to address some of the more common questions and concerns that have been raised regarding the status of those appointees.
1. Gubernatorial Appointments and Requirements for Senate Confirmation
Under Georgia law, the Governor is authorized to make a myriad of appointments to public office. Some of that authority is provided through the state constitution and the remainder by statute. See Appendices A - F.1 Under either of these sources of the appointment authority, the Governor's appointees may be subject to review and confirmation by the Senate in order to retain their office. The purpose of this discussion is to address the relevant provisions of law on that subject and to summarize in the appendices the application of this law to the various governmental entities in question.
Under Georgia law:
No appointment by the Governor shall be subject to confirmation by the Senate unless the statute under which such appointment is made requires confirmation or confirmation is otherwise required by law.
O.C.G.A. § 45-12-53 (emphasis added). This statute announces a clear preference that gubernatorial appointments should not be routinely subject to Senate review absent a specific provision requiring confirmation.
The lone general law exception to this preference is contained in O.C.G.A. § 45-12-54 , which directs that:
All appointments made by the Governor to boards, commissions, and bureaus created and established by the laws of this state shall be made subject to confirmation by the Senate.
O.C.G.A. § 45-12-54 (emphasis added).2 In interpreting the application of this statutory exception and determining the General Assembly's intent in enacting both of these provisions within two years of each other, the law requires that these two statutes be read in pari materia (i.e., together) and with an intent to harmonize the purposes of both statutes. See, e.g., 2002 Op. Att'y Gen. 2002-6,3 2001 Op. Att'y Gen. 2001-8. 4 "It is also, 'a basic tenet of statutory construction that the General Assembly is presumed to enact legislation with full knowledge of the existing concitions of the law and statutes are to be construed in connection and in harmony with existing law.'" 1997 Op. Att'y Gen. 97-18, at 50 (citing Poteat v. Butler, 231 Ga. 187, 188 (1973)).

Applying these rules of statutory construction to O.C.G.A. §§ 45-12-53 and 45-12-54 , it appears the General Assembly intended that gubernatorial appointments to statutory office are not subject to senatorial confirmation unless (1) that requirement is specifically included with the statutory power of appointment or (2) the appointment is to a "board," a "commission," or a "bureau" that is created or established by law. Appendices A, B, and C set forth those appointments that explicitly require Senate confirmation pursuant to the constitutional and statutory authority creating the positions. Appendices D and E identify those statutory boards and commissions that fall within the category of gubernatorial appointments implicitly made subject to Senate confirmation pursuant to O.C.G.A. § 45-12-54 .5 All other gubernatorial appointments to entities or offices are not required to be confirmed by the Senate.

It should be noted that some gubernatorial appointments are made based upon recommendations to the Governor of appointees by other entities. See, e.g., O.C.G.A. § 21-2-30(c) (political party appointees to the State Election Board); O.C.G.A. § 47-3-21(a) (appointments to the Teachers' Retirement System Board based upon nominations from various groups). However, these and other similar types of requirements do not change the gubernatorial nature of the appointments. Under Georgia law, the Governor's power to appoint to public office is a nondelegable power. Rogers v. Medical Ass'n of Georgia, 244 Ga. 151, 153-54 (1979); 1999 Op. Att'y Gen. 99-4 (no delegation of authority to select members of the Georgia Music Hall of Fame); 1982 Op. Att'y Gen. 82-36 (no delegation of authority to select members of the Board of Trustees of the Teachers Retirement System). Thus, appointments such as these are also subject to the Senate confirmation requirement of O.C.G.A. § 45-12-54 .
2. State  Authorities generally not subject to the confirmation requirement
There is another classification of state entities that must be addressed in relation to the issue of senatorial confirmation -- state authorities. There are two such entities that are specifically subject to confirmation by the Senate pursuant to their own statutes (the Georgia Agricultural Exposition Authority and the Georgia Lottery Corporation). This demonstrates that, even though an instrumentality may be an "authority," it may also be made subject to the requirement of Senate confirmation. However, it is also clear that the vast majority of such entities are not subject to that requirement. See Appendix F.
Under Georgia law:
An authority is frequently defined as "an entity possessing both corporate and governmental characteristics" which is created by "general purpose governments to accomplish specific purposes involving long-range financing of public facilities without impinging on the credit of the government." Bonapfel. "The Legal Nature of Public Purpose Authorities: Governmental, Private, or Neither?" 8 Ga. L. Rev. 680, 681 (1974). Authorities are usually granted a number of corporate powers to carry out their purposes, such as use of a corporate seal, power to execute contracts, capacity to sue and be sued, authority to purchase and hold real and personal property, and power to employ and manage its personnel. Id. at 682. Additionally, certain governmental powers, such as the power to exercise eminent domain, to issue subpoenas, and to provide police protection, along with other "necessary and proper" powers, may be granted by the legislature. Id.
. . . In McLucas v. State Bridge Building Authority, 210 Ga. 1, 6 (1953), the Georgia Supreme Court described the authority as an "instrumentality of the State" but "nevertheless not the State, nor a part of the State, nor an agency of the State. It is a mere creature of the State, having distinct corporate entity."
1986 Op. Att'y Gen. U86-7 at 135; see also 1989 Op. Att'y Gen. 89-56. Authorities, then, are unique creations that exhibit characteristics of state agencies within the executive branch, but are legally separate and distinct from the state itself and are not, in fact and law, viewed as a part of traditional state government.
Generally, the statutory language creating such entities does not create them as "boards" or "commissions," or even provide for governance by "boards" or "commissions." Instead, they are traditionally created as independent legal entities that are actually made up of the individuals appointed to the authority. These individuals are the "members" of the authority, a methodology similar to, but not exactly like, present usage in regard to members of non-profit corporations in the private sector. See O.C.G.A. § 14-3-140(20) . Common among most of the statutes creating authorities and like organizations is the use of language such as: "There is created a body corporate and politic . . . which shall be deemed to be an instrumentality of the state and a public corporation . . . . The authority shall consist of [named officials and appointees]." See, e.g., O.C.G.A. § 50- 0-3(a) (Georgia Development Authority). See also Appendix F. Where, however, an entity that operates as an "authority" is denominated a "commission" by statute, the members appointed to such a commission by the Governor are nevertheless subject to Senate confirmation by application of the plain meaning of the language used in O.C.G.A. § 45-12-54 . (See, e.g., O.C.G.A. §§ 20-13-1 , 20-13-2 which creates the Georgia Public Telecommunications Commission both as an "authority" by virtue of its status as a public corporation and as a "commission" by the very terms of its creating statute.)
While generally the General Assembly creates an "authority" as a "distinct corporate entity" that is "an instrumentality of the State" rather than as a "board," there are instances where the General Assembly, along with creating an authority, has also chosen to create by statute a governing board.6 Given that there is no general exemption of authorities from Senate confirmation and applying the rules of statutory construction outlined above, it appears that in the rare circumstance where the General Assembly has chosen to create by statute both an authority and a separate governing "board," then appointments to those boards would be subject to the Senate confirmation requirement of O.C.G.A. § 45-12-54 . It must be presumed that the General Assembly knew of the confirmation requirements of O.C.G.A. § 45-12-54 and that, in statutorily creating a "board" or "commission," it intended for appointments to those bodies to be subject to review by the Senate.7
3. The effect of the Senate's declining  to consider gubernatorial appointments
As noted above, the 2003 session of the General Assembly adjourned sine die without the Senate having confirmed a number of gubernatorial appointments. The facts leading to this situation are as follows. On January 6, 2003, then Governor Roy Barnes forwarded to the Senate for confirmation the names of 217 appointees to various state boards or entities. Those appointments were apparently referred to the Senate Committee on Assignments, which returned a favorable recommendation on 39 of those nominees. The Senate subsequently confirmed those 39 appointments on April 25, 2003, the final day of the session. There was apparently no action taken by the Senate on the remaining 178 appointees.8

The significance of the Senate's actions arises in two separate areas. First, questions have arisen regarding the effect of the Senate's actions on an appointee's ability to continue to serve. Second, there is a question whether the Senate's actions would prevent the current administration from reappointing a person whose nomination was never acted upon by the Senate.
There is a general rule under Georgia law that, upon the end of an individual's term of office, public officers continue to serve or "hold over" until their successors are commissioned and qualified. O.C.G.A. § 45-2-4 . However this preference for holding over does not apply to "public officers appointed by the Governor and subject to confirmation by the Senate." Instead, such officers "shall not hold over until their successors have been appointed and confirmed."9 Id. (emphasis added). This provision is also consistent with the terms of O.C.G.A. § 45-12-54(a) , the same statute that makes board, commission and bureau appointments subject to Senate confirmation, which provides:
Unless such [board, commission and bureau] appointees are confirmed by the Senate, they shall cease to hold the office to which they have been appointed, and the name of another appointee to fill such office shall be immediately submitted by the Governor to the Senate.
Id. See also O.C.G.A. § 45-12-52(b) (in filling vacancies subject to confirmation by the Senate, an ad interim appointee "shall not hold over until his successor shall have been appointed and confirmed"). See also 1945-47 Op. Att'y Gen. 489, 490 (a person appointed by Governor to Georgia State Board of Dental Examiners ceases to hold office when the next session of the General Assembly adjourns sine die without the Senate's having confirmed the appointment).

The fact that the Senate did not vote to reject an appointment and instead declined to consider and confirm a nomination does not change the conclusion that these appointees do not hold over and their offices are now vacant. The Supreme Court of Georgia has recognized that appointments requiring Senate confirmation are only ad interim until the Senate next meets and acts or declines to act, so that the Senate's adjournment without confirmation ends an interim appointee's term of office. See Sims v. Tucker, 191 Ga. 676 (1941); accord Kaigler v. Floyd, 187 Ga. 441, 444-45 (1939); Britton v. Bowden, 188 Ga. 806, 815-16 (1939). 10 Therefore, the adjournment of the Senate sine die without confirmation of the appointments has created vacancies in those offices and the Governor is free to fill those vacancies through his own ad interim appointments until the Senate should next meet.

The next issue presented by these facts is whether the Governor, in exercising his authority to make new ad interim appointments, may consider individuals whose previous appointments were not among those recommended for confirmation by the Senate Committee on Assignments and never voted on by the Senate. The Georgia Constitution makes it clear that once a gubernatorial appointee's confirmation is rejected by the Senate, then "that person shall not be renominated by the Governor for appointment to the same office until the expiration of a period of one year from the date of such rejection." GA. CONST. Art. V, Sec. II, Para. IX. This constitutional provision, by its very terms, applies to gubernatorial appointments based both on constitutional and statutory authority. Id. This proscription is also echoed in O.C.G.A. § 45-12-52(b) , which provides that "the Governor shall not appoint ad interim any person previously rejected by the Senate." Id. (emphasis added). At the very least, then, a person whose appointment has been affirmatively rejected by the Senate is not eligible to be reappointed to succeed himself in that office for at least one year following the Senate rejection.
However, there is still a question whether the fact that the entire Senate did not consider and vote on a number of gubernatorial appointments is tantamount to an affirmative "rejection" of those appointments by the Senate. At least as to appointments made by the Governor pursuant to his authority under the Constitution or under O.C.G.A. § 45-12-52(b) in filling vacancies, it cannot be said that the Senate has rejected the appointments of those persons when there has been no confirmation vole on their appointment. Where this circumstance has occurred, it appears that, while those appointees may not continue in office, they still would be eligible for reappointment by the Governor because their appointments were not actually rejected by the Senate. It cannot be said that there was any official legislative action by the Senate demonstrating it reviewed the appointments and denied confirmation. Because there was no affirmative rejection of their appointment, the appointees are not otherwise constitutionally or statutorily disqualified from reappointment.
That same interpretation does not apply, however, to the Senate's review of gubernatorial appointments to "boards, commissions, and bureaus" under O.C.G.A. § 45-12-54 . The language in that statute is substantively different from the provisions cited above. That statute provides that "unless such appointees are confirmed by the Senate" they cease to hold office immediately and the name of "another appointee to fill such office shall be immediately submitted by the Governor to the Senate." Id. This statutory provision clearly anticipates that anything less than a Senate confirmation of these appointees (even where the Senate never voted on confirmation) results not only in the immediate end to the appointee's term of office, but also mandates that some other names will be submitted to the Senate. Of course, those persons covered under these circumstances would be eligible to appointment to other offices and would also be eligible for reappointment to the same office at least after the one-year period described in the constitution.
4. Quorum Requirements
Finally, questions have arisen regarding quorum requirements necessary for the continued operation of entities affected by vacancies created by the lack of Senate confirmation for the offices in question. Certainly, agencies and other organizations must look to their own statutes, rules, regulations or policies to determine whether quorum requirements have already been set. For example, O.C.G.A. § 21-5-4(f) requires that a majority of the five members of the State Ethics Commission may transact business. Where there is no specific provision fixing the number of votes required to take official action, O.C.G.A. § 1-3-1(5) generally requires a vote by a majority of the persons or officers to whom the joint authority is given, rather than a majority of those holding the office at the time of the vote or a majority of a quorum at a meeting, 1980 Op. Att'y Gen. 80-31, citing 1972 Op. Att'y Gen. 72-103; Aliotta v. Gilreath, 226 Ga. 263, 264-65 (1970).
Conclusion
This opinion has addressed miscellaneous questions regarding gubernatorial appointments, the requirements of Senate confirmation and the effect of the lack of Senate confirmation on reappointments and on quorum requirements. I hope this opinion has helped to clarify the state of the law regarding gubernatorial appointments and the significance of senatorial action in relation to such appointments. $170:
APPENDIX A
Gubernatorial appointments authorized under the state constitution and explicitly subject to confirmation by the Senate include:
Georgia Constitutional
Subject Matter
and Statutory Provisions
Art, IV, Sec. II, Para. I;
State Board of Pardons and Paroles
O.C.G.A. § 42-9-2

Art. IV, Sec. III, Para. I;
State Personnel Board
O.C.G.A. § 45-20-2(14)

Art. IV, Sec. V, Para. I;
Veterans Service Board
O.C.G.A. § 38-4-1(b)

Art. IV, Sec. VI, Para. I;
Board of Natural Resources
O.C.G.A. § 12-2-21

Art. VIII, Sec. II, Para.
State Board of Education
I;
O.C.G.A. § 20-2-1

Art. VIII, Sec. IV,
Board of Regents of the University System of

Georgia
Para. I;
O.C.G.A. § 20-3-21

APPENDIX B
Gubernatorial appointments, other than to state licensing and examining boards, authorized under state statutes and explicitly subject to confirmation by the Senate include:
O.C.G.A. §
Subject Matter
7-1-31
Commissioner of Banking and Finance
12-3-472
Georgia Agricultural Exposition Authority
12-6-2
State Forestry Commission
19-14-3
State Children's Trust Fund Commission
20-2-983
Professional Standards Commission
20-3-234
Georgia Student Finance Commission
20-3-250.4
Nonpublic Postsecondary Education Commission
20-4-10
State Board of Technical and Adult Education
20-14-25
Office of Education Accountability
27-4-211
Atlantic States Marine Fisheries Commission
31-4-1
Council on Maternal and Infant Health
31-5A-3
Board of Community Health
31-6-20
Health Strategies Council
35-2-1
Board of Public Safety11
42-2-2
Board of Corrections
45-19-23
Commission on Equal Opportunity
45-20-4
Commissioner of Personnel Administration
48-2-2
Office of the State Revenue Commissioner
49-2-2
Board of Human Resources
49-4A-2
Board of Juvenile Justice
49-5-241
Georgia Child Care Council
49-10-1
Board for Physician Workforce
50-5-1
Commissioner of Administrative Services
50-7-3
Board of Industry, Trade and Tourism
50-27-5
Georgia Lottery Corporation

APPENDIX C
Gubernatorial appointments to licensing or examining boards explicitly subject to confirmation by the Senate pursuant to state law include:
O.C.G.A. §
Subject Matter
43-1-16
General confirmation requirement for professional licensing





boards

12-6-42
State Board of Registration for Foresters
26-4-22
State Pharmacy Board
43-3-3
State Board of Accountancy
43-4-2
Georgia State Board of Architects and Interior Designers
43-4A-3
Georgia Athlete Agent Regulatory Commission
43-4B-3
Georgia Athletic and Entertainment Commission
43-5-2
Georgia Board of Athletic Trainers
43-6-2
Georgia Auctioneers Commission
43-7-4
State Board of Barbers
43-9-2
Georgia Board of Chiropractic Examiners
43-10-2
State Board of Cosmetology
43-10A-4
Georgia Composite Board of Professional Counselors, Social





Workers, and Marriage and Family Therapists
43-11-2
Georgia Board of Dentistry
43-11A-4
Georgia Board of Examiners of Licensed Dietitians
43-14-3
State Construction Industry Licensing Board
43-15-3
State Board of Registration for Professional Engineers and





Land Surveyors
43-18-21
State Board of Funeral Service
43-19-4
State Board of Registration for Professional Geologists
43-20-4
State Board of Hearing Aid Dealers and Dispensers
43-23-2
Georgia Board of Landscape Architects
43-24-2
State Board for the Certification of Librarians
43-26-4
Georgia Board of Nursing
43-26-34
Georgia Board of Examiners of Licensed Practical Nurses
43-27-2
State Board of Nursing Home Administrators
43-28-4
State Board of Occupational Therapy
43-29-3
State Board of Dispensing Opticians
43-30-2
State Board of Optometry
43-33-5
State Board of Physical Therapy
43-34-21
Composite State Board of Medical Examiners
43-35-5
State Board of Podiatry Examiners
43-38-4
Georgia Board of Private Detective and Security Agencies
43-39-3
State Board of Examiners of Psychologists
43-39A-3
Georgia Real Estate Appraisers Board
43-40-2
Georgia Real Estate Commission
43-44-4
State Board of Examiners for Speech Pathology and Audiology
43-47-3
State Board of Registration of Used Motor Vehicle Dealers





and Used Motor Vehicle Parts Dealers
43-50-20
State Board of Veterinary Medicine
43-51-3
State Board of Examiners for Certification of Water and





Wastewater Treatment Plant Operators and Laboratory





Analysts

APPENDIX D
Gubematorial appointments to boards authorized by statute and implicitly made subject to Senate confirmation pursuant to O.C.G.A. § 45-10-54 include:
O.C.G.A. §
Subject Matter
2-18-1
Georgia Tobacco Development Board
10-1-395
Consumer Advisory Board
10-9-6
Board of Governors of the George L. Smith II World Congress





Center Authority
12-5-575
Metropolitan North Georgia Water Planning District





Governing Board
12-6-131
Herty Foundation Board of Trustees
12-10-1
Southern States Energy Board
12-10-20
Southern Growth Policies Board
20-3-84
Board of Directors of the Center for Trade and Technology





Transfer
20-3-510
State Medical Education Board
20-3-633
Board of Directors of the Georgia Higher Education Savings



Plan
20-6-1
Board of Control for Southern Regional Education
21-2-30
State Election Board
31-6-44
Health Planning Review Board
34-8-78
Board of Review of the Department of Labor
34-9-40
State Board of Workers' Compensation
34-9-354
Board of Trustees of the Subsequent Injury Trust Fund
36-20-7
Board of the Georgia County Leadership Academy
36-45-7
Harold F. Holtz Municipal Training Institute Board
40-16-3
Board of Motor Vehicle Safety
44-5-149
Advisory Board on Anatomical Gift Procurement
45-13-55
Georgia Historical Records Advisory Board
46-4-160.4
Natural Gas Consumer Education Advisory Board
47-2-21
Board of Trustees of the Employees' Retirement System
47-3-21
Board of Trustees of the Teachers Retirement System
47-4-22
Board of Trustees of the Public School Employees Retirement





System
47-7-20
Board of Trustees of the Georgia Firefighters' Pension Fund
47-8-2
Board of Trustees of the Superior Court Judges Retirement





Fund of Georgia
47-11-20
Board of Commissioners of the Judges of the Probate Courts





Retirement Fund of Georgia
47-12-21
Board of Trustees of the District Attorneys Retirement Fund





of Georgia
47-14-20
Board of Commissioners of the Superior Court Clerks'





Retirement Fund of Georgia
47-16-21
Board of Commissioners of the Sheriffs' Retirement Fund
47-17-20
Board of Commissioners of the Peace Officers' Annuity and





Benefit Fund
47-19-1
Board of Directors of the State Employees' Assurance



Department
47-23-20
Board of Trustees of the Georgia Judicial Retirement System
50-5-196
Distance Learning and Telemedicine Network Governing Board
50-8-4
Board of Community Affairs
50-12-64
Georgia Golf Hall of Fame Board
50-12-71
Georgia Aviation Hall of Fame Board
50-32-4
Board of Directors of the Georgia Regional Transportation





Authority
50-35-3
Board of Directors of the Georgia Environmental Training





and Education Authority

APPENDIX E
Gubernatorial appointments to commissions authorized by statute and made implicitly subject to Senate confirmation pursuant to O.C.G.A. § 45-10-54 include:
O.C.G.A. §
Subject Matter
2-4-3
Georgia Seed Development Commission
2-6-23
State Soil and Water Conservation Commission
8-3-306
State Housing Trust Fund for the Homeless Commission
12-3-73
Heritage Trust Commission
12-8-123
Southeast Interstate Low-Level Radioactive Waste Management





Commission
12-10-100
Apalachicola-Chattahoochee-Flint River Basin Commission
12-10-100
Alabama-Coosa-Tallapoosa River Basin Commission
15-21-143
Brain and Spinal Injury Trust Fund Commission
19-13-32
State Commission on Family Violence
20-2-286
Georgia Closing the Achievement Gap Commission
20-6-21
Education Commission of the States
20-13-2
Georgia Public Telecommunications Commission
21-5-4
State Ethics Commission
31-43-4
Commission on Men's Health
36-22-3
Georgia Greenspace Commission
43-4B-3
Georgia Athletic and Entertainment Commission
45-7-90
State Commission on Compensation
45-9-73
Georgia Public School Personnel Indemnification Commission
45-24-3
State Personnel Oversight Commission
46-9-300
Mississippi-Louisiana-Alabama-Georgia Rapid Transit

Commission
50-12-43
Georgia State Games Commission
50-12-80
Georgia Commission on Women
50-12-131
Georgia Commission on the Holocaust
50-16-5.1
Commission on the Preservation of the State Capitol
1993 Ga. Laws
Civil War Commission


1952

APPENDIX F
Gubernatorial appointments to state authorities not created as commissions or otherwise governed by statutorily-created boards and for which there is no independent statutory requiremental Senate confirmation:
O.C.G.A. §
Subject Matter
2-10-4
Georgia Building Authority (Markets)
6-4-5
Georgia Airport Development Authority
12-3-193
Stone Mountain Memorial Association
12-3-233
Jekyll Island - State Park Authority
12-3-292
North Georgia Mountains Authority12
12-3-312
Lake Lanier Islands Development Authority
12-3-444
Sapelo Island Heritage Authority
12-3-522
Georgia Music Hall of Fame Authority13
12-3-562
Georgia Sports Hall of Fame Authority
12-3-582
Georgia Golf Hall of Fame Authority14
12-3-654
Georgia Agrirama Development Authority
12-3-681
Power Alley Development Authority
15-6-94
Georgia Superior Court Clerks' Cooperative Authority
20-2-552
Georgia Education Authority (Schools)
20-3-152
Georgia Education Authority (University)
20-3-202
Private Colleges and Universities Authority
20-3-264
Georgia Higher Education Assistance Corporation15
20-3-314
Georgia Student Finance Authority491D9470003YY0NM0000000:ob:fnr1616
20-15-3
Georgia Medical Center Authority
31-7-22
Georgia Building Authority (Hospital)
32-10-62
State Road and Tollway Authority
42-3-3
Georgia Building Authority (Penal)
46-9-274
Georgia Rail Passenger Authority
50-9-3
Georgia Building Authority
50-10-3
Georgia Development Authority
50-23-3
Georgia Environmental Facilities Authority
50-25-2
Georgia Technology Authority
50-26-5
Georgia Housing and Finance Authority17
52-2-5
Georgia Ports Authority

Footnotes
Footnotes
1 	 Appendices A through E attempt to identify and categorize the various constitutional and statutory entities and offices that are filled by gubernatorial appointment and are also subject to senatorial confirmation. Appendix F identifies those state authorities that are not subject to confirmation by the Senate and is included for purposes of clarity. The appendices do not attempt to identify all those additional gubernatorial appointments either not subject to confirmation or which may be authorized by noncodified sources.
2 	 This language has been interpreted to apply solely to appointments pursuant to state statute, and not to constitutional offices. 1945-47 Op. Att'y Gen. 646, 647.
3 	 "'[A] statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject matter, briefly called statutes "in pari materia," are construed and harmonized wherever possible, so as to ascertain the legislative intendment and give effect thereto.' Butterworth v. Butterworth, 227 Ga. 301, 303-04 (1971), quoting Ryan v. Comm'rs of Chatham County, 203 Ga. 730, 731 (1948). "
4 	 "The applicable rules of statutory construction can be stated as follows: (1) determine the legislative intent giving meaning to the old law, the evil, and the remedy; (2) harmonize all parts of the statute to give meaning to each part of a statute; (3) apply the ordinary meaning to all words; and (4) avoid a construction which produces an absurd or contradictory result O.C.G.A. §§ 1-3-1(a) and (b) (Supp. 2001); City of Waycross v. Holmes, 272 Ga. 488, 489 (2000); Vollrath v. Collins, 272 Ga. 601, 603-04 (2000); Mansfield v. Pannell, 261 Ga. 243, 244 (1991); State v. Watson, 249 Ga. App. 256, 257 (2001); Monticello Ltd. v. City of Atlanta, 231 Ga. App. 382, 383-84 (1998); Department of Human Resources v. Hutchinson, 217 Ga. App. 70, 72 (1995); Brown v. City of Marietta, 214 Ga. App. 840, 840-41 (1994). "
5 	 I note that, notwithstanding the inclusion of the designation of "bureau" in O.C.G.A. § 45-12-54 , there do not appear to be any state bureaus to which the Governor makes appointments.
6 	 An example of this is the Geo. L. Smith II Georgia World Congress Center Authority, where the legislature has created the authority as a "body corporate and politic" and, by statute, has established a board of governors to operate the authority. O.C.G.A. §§ 10-9-2 , 10-9-6 . Other examples include the Herty Foundation Board and the Boards of Trustees of the Employees' and Teachers' Retirement Systems. See Appendix D.
7 	 The fact that an authority is designated as a "commission" or is governed by a statutorily-created board does not alter the fundamental nature of the authority as a distinct entity separate and apart from state government. The general conclusions contained in this opinion address only the question of whether gubernatorial appointees to these entities require Senate confirmation.
8 	 Senate Rule 218(a) of the 2003 Rules of the Senate contemplates that the Committee on Assignments or other committees assigned to review appointees make recommendations on the appointments and that final disposition of the appointments awaits action by the Senate itself. ("At the time the Senate considers such nominations, the committee or committees shall make their recommendations. If any, relative to such nominees.") The entire Senate must then act on the committee recommendations to confirm or reject the appointments. See also DeJulio v. Georgia, 127 F. Supp. 2d 1274 (N.D. Ga. 2001), aff'd, 290 F.3d 1291 (11th Cir.), cert. denied. 
 U.S. 
, 123 S. Ct. 413 (2002) (internal committees of the Georgia General Assembly do not have delegated authority to make laws).
9 	 There is some authority that suggests that outside of the area of the Senate's failure to confirm (i.e., when the term of office for a person who is subject to confirmation expires), that officer may still hold over in office provided that the specific language creating the office contains hold over language such as "the officer continues to serve until his successor is appointed and qualified." See Garcia v. Miller, 261 Ga. 531, 531-32 (1991); 1998 Op. Att'y Gen. 98-3 (members of the Professional Standards Commission do not hold over in office absent language permitting their serving "until successor is appointed and qualified"). The General Assembly recognized the correctness of this office's 1998 opinion and amended the statute in question to provide "members of the commission may serve until their successors are appointed and qualified." See 2002 Ga. Laws 397, 399 § 3; compare 1992 Ga. Laws 2365, 2367 § 4; 1993 Op. Att'y Gen. U93-16 (members of a local board of education hold over in office); 1983 Op. Att'y Gen. U83-30 (members of local board of equalization hold over in office).
10 	 All of these cases reject's previous interpretation of Georgia law outlined in Shackelford v. West, 138 Ga. 159 (1912), which held that the Senate's failure to confirm an interim appointment to replace a city court judge resulted in the original judge (which the Governor intended to replace) instead "holding over" in office.
11 	 Only four gubernatorial appointees to the Board of Public Safety are specifically designated as requiring Senate confirmation. O.C.G.A. § 35-2-1(b)(2)(A-D) ; O.C.G.A. § 35-2-1(b)(3)(A) . In requiring that only certain gubernatorial appointees to the Board be confirmed, while excluding other appointees from this requirement within the same statute, it should be presumed that the General Assembly did not intend those appointments pursuant to O.C.G.A, § 35-2-1(l)(3)(A) also be subject to the confirmation requirement, following the statutory maxim. expressio unius est exclusio alterius. See, e.g., O'Donnell v. Durham, 275 Ga. 860, 861 (2002); City of Decatur v. Dekalb County, 256 Ga. App. 46, 49 (2002).
12 	 The members of the North Georgia Mountain Authority are not explicitly subject to confirmation pursuant to that authority's creating statute, but the authority "shall consist of nine members who . . . shall be appointed by the Governor from the same persons who comprise the Board of Natural Resources," and those persons are subject to confirmation when appointed to the Board of Natural Resources pursuant to GA. CONST. Art. IV, Sec. VI, Para. I and O.C.G.A. § 12.2-21.
13 	 The members of the Georgia Music Hall of Fame Authority and the Georgia Housing and Finance Authority are not explicitly subject to confirmation pursuant to those authorities' creating statutes, but both authorities "shall consist of the same persons who comprise the Board of Community Affairs," and those persons are subject to confirmation when appointed to the Board of Community Affairs pursuant to O.C.G.A. § 45-10-54.
14 	 The members of the Georgia Golf Hall of Fame Authority are not explicitly subject to confirmation pursuant to the Authority's creating statute ( O.C.G.A. § 12-3-582 ), but its members are the same persons who comprise the Georgia Golf Hall of Fame Board created at O.C.G.A. § 50-12-64 , who themselves are subject to Senate confirmation pursuant to O.C.G.A. § 45-10-54.
15 	 The members of the Georgia Higher Education Assistance Corporation and the Georgia Student Finance Authority are, by virtue of their statutes, the same persons who are serving on and are members of the Georgia Student Finance Commission, who themselves are explicitly subject to Senate confirmation pursuant to O.C.G.A. § 20-3-234(a)(1) .
16 	 See supra note 15.
17 	 See supra note 13
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Request By: 		
 		State Auditor
Opinion
Opinion by: 		J. JAYSON PHILLIPS, Assistant Attorney General
You have requested my opinion on five issues concerning the imposition, collection, and distribution of additional penalties and surcharges on criminal and traffic fines, including specific questions on the Peace Officer and Prosecutor Training Fund Act of 1983 (hereinafter "POPTF"), O.C.G.A. §§ 15-21-70  through 15-21-77 . I will address these questions in the order they appear in your letter.
Your first question is whether, in circumstances where an additional penalty is required to be imposed for a criminal or traffic law violation pursuant to O.C.G.A. § 15-21-73 , a clerk of court is "required to impose" the additional POPTF penalty in the event the sentencing judge does not specifically refer to the additional penalty when sentence is pronounced.
When a sentencing judge imposes a fine for the violation of a criminal or traffic law, the General Assembly has mandated that "there shall be imposed as an additional penalty a sum equal to the lesser of $ 50.00 or 10 percent of the original fine." O.C.G.A. § 15-21-73 (a)(1) (emphasis added). Previously, this office has opined that although it would "probably avoid misunderstanding" to do so explicitly, a sentencing judge is not required to set forth specifically the additional penalty during the judge's oral pronouncement of sentence. 1983 Op. Att'y Gen. 83-80, at 182. This is so because the "additional penalty" is imposed by operation of law; it is required in every case in which a criminal or traffic fine is imposed.
While the sentencing judge may not reference the POPTF "additional penalty" in the oral pronouncement of sentence, "the sums provided for in Code Section 15-21-73 shall be assessed and collected by the court officer charged with the duty of collecting moneys arising from fines." O.C.G.A. § 15-21-74  (emphasis added). Since the clerk of court is the court officer charged with the duties of collecting the POPTF "additional penalty," see 1996 Op. Att'y Gen. U96-10, it is my opinion that the clerk is therefore required to "assess" the POPTF "additional penalty" when the sentencing judge's oral pronouncement of sentence is silent on that issue.
In a previous opinion, this office stated that the "additional penalty ... may be added on by the respective court officer whose duty it is to collect the moneys in each particular case." 1983 Op. Att'y Gen. 83-80 (emphasis added). You mention in your letter that some clerks have used this statement as justification not to add the additional penalty when the sentencing judge's oral pronouncement is silent. However, under O.C.G.A. § 15-21-73  the assessment by the clerk is mandatory. The use of the word "may" in that opinion indicates merely that the clerk has the authority to assess the penalty when the trial court does not explicitly do so.
Your second question is whether, when calculating the POPTF additional penalty, court costs are to be included in the "original fine" amount or are court costs a separate fine against which POPTF additional penalty must be separately calculated and assessed? In your letter you have offered the example of a $ 500 fine with court costs of $ 100. Thus your question is whether the additional penalty amount is $ 50.00 (10% of $ 500.00) plus a second additional penalty amount of $ 10.00 (10% of $ 100.00), or is the total additional penalty only $ 50.00, the maximum authorized by statute, since 10% of the $ 600.00 total (fine plus court costs) is $ 60.00.
O.C.G.A. § 15-21-73 (a)(1) states that the fine amount from which the additional penalty is to be calculated "shall be construed to include costs ... [and shall be] a sum equal to the lesser of $ 50.00 or 10 percent of the original fine." Given this language in the statute, it is my opinion that court costs are to be included in calculating the original fine amount on which the additional penalty is calculated. Thus, in your example, the additional POPTF penalty would total only $ 50.00. This interpretation is consistent with previous unofficial opinions of this office concerning the calculation of additional penalties under this Code section and for certain drug convictions pursuant to O.C.G.A. § 15-21-100  (a). See 1996 Op. Att'y Gen. U96-14; 1984 Op. Att'y Gen. U84-18. This interpretation subsequently has been embraced by the Court of Appeals of Georgia. See Barraco v. State, 252 Ga. App. 25, 25-26 (2001).
Your third question is whether O.C.G.A. § 15-6-95 , the superior court partial payment distribution priority list, requires that amounts owed to higher priority recipients be paid in their entirety before distributions are made to a lower priority recipient. It is my opinion that the amount owing to a higher priority recipient must be paid in its entirety before distribution is made to a lower priority recipient. Before listing the nine recipients, the Code section provides that a superior court clerk "shall distribute said sums in the order of priority set forth below." Were partial payments to be distributed pro rata to the nine recipients as they are received, the priority payment schedule enacted by the General Assembly would be negated, i.e., there would be no "priority." The Code section obligates the clerk to pay, in the order established by the General Assembly, "the amount," "the surcharge," or "the balance" owed to the highest priority recipient before a distribution is made to the next priority recipient. If a person is ultimately unable to pay the total amount assessed, lower priority funds may receive no payment in that particular case.
As an additional part of this question, you ask whether the superior court clerk must modify the additional penalty and surcharge amounts owed if the superior court amends the sentence to reduce the original fine to the amount paid to date in the case of a defendant who has made partial payments. If the sentencing court amends the fine to the amount paid rather than merely suspending payment of the remaining balance, it is my opinion that the clerk, as the court officer charged with the duty of assessing and collecting those amounts, must amend the additional penalty and surcharge amounts so as to make them statutorily consistent with the amended original fine. Because many of these additional penalties and surcharges are calculated as a percentage of the original fine amount, the change to the original fine amount will necessarily result in a change to the percentage-based additional penalties and surcharges.
In your fourth question you ask whether a previous opinion of this office, 1996 Op. Att'y Gen. U96-8, states that partial payments received by a probate court must be distributed proportionally between the fine and the surcharges, with the percentage remitted to each surcharge fund then determined by its percentage within the surcharge category. That opinion noted that "there is no statutory system of priorities applicable to probate courts which would be comparable to the provisions of O.C.G.A. § 15-6-95 , which is applicable to clerks of the superior courts" before concluding that, with regard to probate courts, "in the absence of any system of priorities established by law ... the sums collected should be paid to each fund in a proportional amount to the sums collected as each payment is received." Id. at 117.
In the absence of such statutory priorities, this remains sound advice. However, in the event partial payments are distributed in this manner and the sentencing court subsequently amends the original fine amount, the amount due each particular fund would need to be recalculated and any excess distributions redistributed by the court officer charged with the duty of collecting moneys arising from fines.
Your fifth question is whether the proportional distribution system discussed in regard to probate courts in 1996 Op. Att'y Gen. U96-8 should be applied to any court collecting fines and fees other than a superior court. Absent statutory direction from the General Assembly to the contrary regarding payment priority, it is my opinion that a proportional or pro rata distribution system is appropriate for any court that is legally required to collect fines and moneys arising from fines.
This opinion has addressed miscellaneous questions regarding the imposition, collection, and distribution of additional penalties and surcharges on criminal and traffic fines, including specific questions on the Peace Officer and Prosecutor Training Act of 1983. I trust it is responsive to your inquiry.
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You have requested my opinion concerning whether any of the following seventeen misdemeanor offenses enacted during the 2002 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 48-13-58.1 (b)(1)(innkeeper failure to pay excise tax); O.C.G.A. § 16-9-4 (b)(1) (possession or use of false identification document); O.C.G.A. § 16-9-4 (b)(2)(manufacture or possession of false identification document with intent to sell); O.C.G.A. § 16-9-4 (b)(3) (manufacture or distribution of identification document containing a trademark without consent of owner); O.C.G.A. § 16-9-4 (b)(6) (possession or use of identification card issued to another without permission); O.C.G.A. § 40-5-125 (a) (lending drivers' license or identification card to another); O.C.G.A. § 40-5-179 (1) (lending identification or permit for persons with disabilities to another); O.C.G.A. § 40-5-179 (2) (unlawful display or representation of identification card for persons with disabilities); O.C.G.A. § 40-11-3.2 (unlawful towing of vehicle from paid parking lot); O.C.G.A. § 7-6A (violation of Georgia Fair Lending Act); O.C.G.A. § 16-9-111  (unlawful installation of air bags); O.C.G.A. § 16-7-43 (g) (obstruction of persons enforcing littering laws); O.C.G.A. § 40-8-10 (a) (unlawful use of nitrous oxide); O.C.G.A. § 27-1-38  (unlawful possession of fishing gear on trawlers); O.C.G.A. § 40-6-254  (operating vehicle with unsecured load); O.C.G.A. § 43-34-198  (b) (practicing orthotics or prosthetics without a license); O.C.G.A. § 4-4-6  (failure to report animal diseases); and O.C.G.A. § 40-6-15  (knowingly driving a vehicle on suspended, canceled, or revoked registration).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33 (1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 48-13-58.1 (b)(1). That Code section provides that it shall be a misdemeanor for any innkeeper to fail to make a return and pay taxes due to any governing authority under Article Three of Title 48, if the tax liability is $ 10,000.00 or less. An offense resulting from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The second misdemeanor offense is O.C.G.A. § 16-9-4  (b)(1). That Code section makes it a misdemeanor to "knowingly possess, display, or use any false, fictitious, fraudulent, or altered identification document." I hereby designate offenses arising under O.C.G.A. § 16-9-4 (b)(1) as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-9-4 (b)(2). That Code section makes it a misdemeanor to knowingly manufacture, alter, sell, distribute, deliver, possess with intent to sell deliver, or distribute, or offer for sale, delivery or distribution a false identification document. I hereby designate offenses arising under O.C.G.A. § 16-9-4 (b)(2) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-9-4 (b)(3). That Code section makes it a misdemeanor to knowingly manufacture, possess, or distribute any identification document containing the trademark or trade name of another without the written consent of the owner of the trademark or trade name. I hereby designate offenses arising under O.C.G.A. § 19-9-4 (b)(3) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-9-4 (b)(6). That Code section makes it a misdemeanor to knowingly possess, use or display an identification document issued to another person without the permission of that person for a lawful purpose, unless it is possessed, used or displayed to restore it to that person or the agency that issued the document. I hereby designate offenses arising under O.C.G.A. § 16-9-4 (b)(6) as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 40-5-125 (a). That Code section makes it a misdemeanor to "lend his or her driver's license or identification card to any other person or permit knowingly the use thereof by another person." I hereby designate offenses arising under O.C.G.A. § 40-5-125 (a) as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 40-5-179 (1). That Code section makes it a misdemeanor for any person to lend his or her identification card for persons with disabilities to any other person or to permit use of his or her card by any other person. I hereby designate offenses arising under O.C.G.A. § 40-5-179 (1) as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 40-5-179 (2). That Code section makes it a misdemeanor for any person to represent as his or her own an identification card for persons with disabilities not issued to him or her. I hereby designate offenses arising under O.C.G.A. § 40-5-179 (2) as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40-11-3.2 . That Code section makes it a misdemeanor for the owner of a parking lot within 500 feet of an establishment that serves alcohol to tow a vehicle left in that lot between midnight and noon of the following day. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The tenth misdemeanor offense is O.C.G.A. § 7-6A, violation of the Georgia Fair Lending Act. Title 7, Chapter 6A regulates lenders and the terms of consumer loans. I hereby designate offenses arising under O.C.G.A. § 7-6A-8(B) as offenses for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 16-9-111 . That Code section provides "any person who installs or reinstalls any object in lieu of and other than an air bag which was designed in accordance with federal safety regulations for the make, model, and year of the vehicle as part of a vehicle inflatable restraint system shall be guilty of a misdemeanor of a high and aggravated nature." I hereby designate offenses arising under O.C.G.A. § 16-9-111  as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 16-7-43 (g). That Code section makes it a misdemeanor to obstruct or resist any person in connection with that person's enforcement of O.C.G.A. § 16-7-43  or local littering ordinances, or to retaliate or discriminate against such a person as a reprisal for any act or omission of such person. I hereby designate offenses arising under O.C.G.A. § 16-7-43 (g) as offenses for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 40-8-10 (a). That Code section makes it a misdemeanor to drive a passenger car that supplies the car's engine with nitrous oxide. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The fourteenth misdemeanor offense is O.C.G.A. § 27-1-38 . That Code section provides that any violation of Title 27 or any rules relating to the possession or use of fishing gear on trawlers shall be a misdemeanor. I have previously designated misdemeanors arising under O.C.G.A. § 27-1-3  through O.C.G.A. § 27-1-39  as fingerprintable offenses. See 1995 Op. Att'y Gen. 95-15. Therefore, I hereby designate the violation of O.C.G.A. § 27-1-38  as an offense for which those charged are to be fingerprinted.

The fifteenth misdemeanor offense is O.C.G.A. § 40-6-254 . That Code section makes it a misdemeanor to operate any motor vehicle with an inadequately secured load. I have previously designated misdemeanor failure to secure a vehicle load an offense for which those charged are not to be fingerprinted. See 1995 Op. Att'y Gen. 95-15. Therefore, an offense arising under O.C.G.A. § 40-6-254  does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The sixteenth misdemeanor offense is O.C.G.A. § 43-34-198 (b). That Code section makes it a misdemeanor to practice orthotics or prosthetics without a license. An offense arising under O.C.G.A. § 43-34-198 (b) does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The seventeenth misdemeanor offense is O.C.G.A. § 4-4-6 . That Code section makes it a misdemeanor to violate the state requirements concerning notice and reporting of animal diseases. An offense arising under O.C.G.A. § 4-4-6  do not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The eighteenth misdemeanor offense is O.C.G.A. § 40-6-15 . That Code section makes it a misdemeanor knowingly to drive a vehicle when the registration of the vehicle is suspended, canceled, or revoked. I hereby designate offenses arising under O.C.G.A. § 40-6-15  as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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You have requested my opinion concerning whether any of the following seventeen misdemeanor offenses enacted during the 2002 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 48-13-58.1(b)(1) (innkeeper failure to pay excise tax); O.C.G.A. § 16-9-4(b)(1) (possession or use of false identification document); O.C.G.A. § 16-9-4(b)(2) (manufacture or possession of false identification document with intent to sell); O.C.G.A. § 16-9-4(b)(3) (manufacture or distribution of identification document containing a trademark without consent of owner); O.C.G.A. § 16-9-4(b)(6) (possession or use of identification card issued to another without permission); O.C.G.A. § 40-5-125(a) (lending drivers' license or identification card to another); O.C.G.A. § 40-5-179(1) (lending identification or permit for persons with disabilities to another); O.C.G.A. § 40-5-179(2) (unlawful display or representation of identification card for persons with disabilities); O.C.G.A.§ 40-11-3.2 (unlawful towing of vehicle from paid parking lot); O.C.G.A. § 7-6A (violation of Georgia Fair Lending Act); O.C.G.A. § 16-9-111 (unlawful installation of air bags); O.C.G.A. § 16-7-43(g) (obstruction of persons enforcing littering laws); O.C.G.A. § 40-8-10(a) (unlawful use of nitrous oxide); O.C.G.A. § 27-1-38 (unlawful possession of fishing gear on trawlers); O.C.G.A. § 40-6-254 (operating vehicle with unsecured load); O.C.G.A. § 43-34-198(b) (practicing orthotics or prosthetics without a license); O.C.G.A. § 4-4-6 (failure to report animal diseases); and O.C.G.A. § 40-6-15 (knowingly driving a vehicle on suspended, canceled, or revoked registration).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 48-13-58.1(b)(1) . That Code section provides that it shall be a misdemeanor for any innkeeper to fail to make a return and pay taxes due to any governing authority under
Article Three of Title 48, if the tax liability is $ 10,000.00 or less. An offense resulting from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The second misdemeanor offense is O.C.G.A. § 16-9-4(b)(1) . That Code section makes it a misdemeanor to "knowingly possess, display, or use any false, fictitious, fraudulent, or altered identification document." I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(1) as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-9-4(b)(2) . That Code section makes it a misdemeanor to knowingly manufacture, alter, sell, distribute, deliver, possess with intent to sell deliver, or distribute, or offer for sale, delivery or distribution a false identification document. I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(2) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-9-4(b)(3) . That Code section makes it a misdemeanor to knowingly manufacture, possess, or distribute any identification document containing the trademark or trade name of another without the written consent of the owner of the trademark or trade name. I hereby designate offenses arising under O.C.G.A. § 19-9-4(b)(3) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-9-4(b)(6) . That Code section makes it a misdemeanor to knowingly possess, use or display an identification document issued to another person without the permission of that person for a lawful purpose, unless it is possessed, used or displayed to restore it to that person or the agency that issued the document. I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(6) as offenses for which those charged are to be fingerprinted.

The sixth misdemeanor offense is O.C.G.A. § 40-5-125(a) . That Code section makes it a misdemeanor to "[l]end his or her driver's license or identification card to any other person or permit knowingly the use thereof by another person." I hereby designate offenses arising under O.C.G.A. § 40-5-125(a) as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 40-5-179(1) . That Code section makes it a misdemeanor for any person to lend his or her identification card for persons with disabilities to any other person or to permit use of his or her card by any other person. I hereby designate offenses arising under O.C.G.A. § 40-5-179(1) as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 40-5-179(2) . That Code section makes it a misdemeanor for any person to represent as his or her own an identification card for persons with disabilities not issued to him or her. I hereby designate offenses arising under O.C.G.A. § 40-5-179(2) as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40-11-3.2 . That Code section makes it a misdemeanor for the owner of a parking lot within 500 feet of an establishment that serves alcohol to tow a vehicle left in that lot between midnight and noon of the following day. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The tenth misdemeanor offense is O.C.G.A. § 7-6A, violation of the Georgia Fair Lending Act. Title 7, Chapter 6A regulates lenders and the terms of consumer loans. I hereby designate offenses arising under O.C.G.A. § 7-6A-8(B) as offenses for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 16-9-111 . That Code section provides "[a]ny person who installs or reinstalls any object in lieu of and other than an air bag which was designed in accordance with federal safety regulations for the make, model, and year of the vehicle as part of a vehicle inflatable restraint system shall be guilty of a misdemeanor of a high and aggravated nature." I hereby designate offenses arising under O.C.G.A. § 16-9-111 as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 16-7-43(g) . That Code section makes it a misdemeanor to obstruct or resist any person in connection with that person's enforcement of O.C.G.A. § 16-7-43 or local littering ordinances, or to retaliate or discriminate against such a person as a reprisal for any act or omission of such person. I hereby designate offenses arising under O.C.G.A. § 16-7-43(g) as offenses for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 40-8-10(a) . That Code section makes it a misdemeanor to drive a passenger car that supplies the car's engine with nitrous oxide. An offense arising from a violation of this Code section does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The fourteenth misdemeanor offense is O.C.G.A. § 27-1-38 . That Code section provides that any violation of Title 27 or any rules relating to the possession or use of fishing gear on trawlers shall be a misdemeanor. I have previously designated misdemeanors arising under O.C.G.A. § 27-1-3 through O.C.G.A. § 27-1-39 as fingerprintable offenses. See 1995 Op. Att'y Gen. 95-15. Therefore, I hereby designate the violation of O.C.G.A. § 27-1-38 as an offense for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 40-6-254 . That Code section makes it a misdemeanor to operate any motor vehicle with an inadequately secured load. I have previously designated misdemeanor failure to secure a vehicle load an offense for which those charged are not to be fingerprinted. See 1995 Op. Att'y Gen. 95-15. Therefore, an offense arising under O.C.G.A. § 40-6-254 does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The sixteenth misdemeanor offense is O.C.G.A. § 43-34-198(b) . That Code section makes it a misdemeanor to practice orthotics or prosthetics without a license. An offense arising under O.C.G.A. § 43-34-198(b) does not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The seventeenth misdemeanor offense is O.C.G.A. § 4-4-6 . That Code section makes it a misdemeanor to violate the state requirements concerning notice and reporting of animal diseases. An offense arising under O.C.G.A. § 4-4-6 do not, at this time, appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The eighteenth misdemeanor offense is O.C.G.A. § 40-6-15 . That Code section makes it a misdemeanor knowingly to drive a vehicle when the registration of the vehicle is suspended, canceled, or revoked. I hereby designate offenses arising under O.C.G.A. § 40-6-15 as offenses for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
Footnotes
Footnotes
1 	 This opinion includes consideration of a crime, O.C.G.A. § 40-6-15 (Supp. 2002), not presented in your original request and supersedes 2002 Op. Att'y Gen. 02-07. In all other respects the opinions are the same.
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You have requested my opinion on whether employees of community service boards hired after July 1, 1996, are included in the State Merit System's classified service. Specifically, you seek reconciliation of the language in O.C.G.A. § 37-2-6.1 (b)(7) that "each employee of [a community service board] shall be a covered employee as defined in Code Section 45-20-2 , subject to the rules and regulations of the state merit system" with the language of O.C.G.A. § 45-20-2 (15)(EE) which excludes from the State Merit System classified service those employees who are employed in "all positions filled on or after July 1, 1996 ...."
Since there are two statutory schemes involved, State Merit System and community service boards, each will be discussed separately and then reconciled.
State Merit System
The State Merit System is a system of personnel administration which performs functions for employees of state departments in both unclassified and classified service. O.C.G.A. §§ 45-20-1 ; 45-20-3(b)(2). As of July 1, 1996, the State Merit System underwent a significant change when the General Assembly mandated that "all positions filled after July 1, 1996, shall be included in the unclassified service of the state merit system ...." O.C.G.A. § 45-20-1 (a). This was a result of the General Assembly's intent to "allow [] agencies greater flexibility in personnel management so as to promote the overall effectiveness and efficiency of state government." O.C.G.A. § 45-20-1 (a).
Under the State Merit System, a covered or classified employee is defined as an "employee subject to the rules and regulations of the state merit system." O.C.G.A. § 45-20-2 (5). Similarly, a covered or classified position "means a position subject to the rules and regulations of the state merit system." O.C.G.A. § 45-20-2 (6).
Classified service under the State Merit System consists of "all positions filled by agencies prior to July 1, 1996, except those included by law in the unclassified service and except as provided in Code Section 15-11-24.3 ."1 O.C.G.A. § 45-20-6 (a); see also O.C.G.A. § 45-20-2 (2). Unclassified service consists of "all positions in the departments of state government not included in the classified service under this article...." O.C.G.A. § 45-20-6 (b); see also O.C.G.A. § 45-20-2 (15)(EE)-(GG).
Currently, the most significant distinguishing factor between employees in classified and unclassified service is that only employees in the classified service are provided a formal statutory review process, generally in the form of a hearing, upon dismissal or other adverse action related to their employment. O.C.G.A. §§ 45-20-8 (a); 45-20-9.2

Community Service Boards
In 1994, community service boards became state departments for purposes of the State Merit System. See 1993 Ga. Laws 1445, 1479-80, 1489 (codified at O.C.G.A. § 37-2-6.2 (a)(Supp. 2002): O.C.G.A. § 45-20-2 (2), (7). With respect to community service board employees, O.C.G.A. § 37-2-6.1 (b)(7) (Supp. 2002) provides that "each community service board shall comply with the provisions of Chapter 20 of Title 45, relating to state personnel administration, and each employee of such board shall be a covered employee as defined in Code Section 45-20-2 , subject to the rules and regulations of the state merit system ...."
The General Assembly recently amended O.C.G.A. § 37-2-6.1  to provide that "each community service board may contract with the State Merit System of Personnel Administration regarding its personnel who remain in the classified service." O.C.G.A. § 37-2-6.1 (b)(14) (Supp. 2002) (emphasis added).
Reconciliation
Since both statutory schemes at issue address the State Merit System, they must be read in pari materia by construing and harmonizing the statutes together to "ascertain the legislative intendment," especially since "the terms of the statute to be construed are ambiguous." Ryan v. Commissioners of Chatham County, 203 Ga. 730, 731-32 (1948). The ambiguity lies in the use of the phrase "covered employees" in the community service board statutes and the use of "classified service" and "classified position" in the State Merit System statutes.
Whether a position is classified under the State Merit System depends upon two things: (1) the position itself and (2) the time the position was filled. Official Code of Georgia Annotated § 45-20-6(a) specifies that classified service consists "of all positions filled by agencies prior to July 1, 1996, except those included by law in the unclassified service and except as provided in Code Section 15-11-24.3 ." (Emphasis added.) Likewise, O.C.G.A. § 45-20-6 (b) specifies that unclassified service consists of "all positions in the departments of state government not included in the classified service." (Emphasis added.)
Official Code of Georgia Annotated § 45-20-2(15)(GG) further supports the interpretation that classification under the State Merit System depends upon the position and time it is filled, not upon the employee occupying that position, by mandating that classified employees who, after July 1, 1996, accept employment in an unclassified position become employees in the unclassified service. See also 1981 Op. Att'y Gen. 81-47, 1987 Op. Att'y Gen. 87-35. 3
The community service board statutes establish that "each employee [of a community service board] shall be a covered employee as defined in the Code Section 45-20-2 , subject to the rules and regulations of the state merit system." O.C.G.A. § 37-2-6.1 (b)(7) (emphasis added). Moreover, the community service board statutes do not contain any language making any new or filled position after July 1, 1996, a position in the classified service of the State Merit System.4
Because the statutes creating community service boards do not specify that all positions are to be in the classified service, the conclusion is that, consistent with the State Merit System statute, all new or filled community service board positions after July 1, 1996, are in the unclassified service.
This interpretation is further supported by the recent amendment to the community service board statute, O.C.G.A. § 37-2-6.1 (b)(14), which states that "each community service board may contract with the State Merit System of Personnel Administration regarding its personnel who remain in the classified service." (Emphasis added.) Since the General Assembly is deemed to know existing legislation, the use of the word "remain" acknowledges the changes in the classification of employees in the State Merit System after July 1, 1996. See Abernathy v. City of Albany, 269 Ga. 88, 89-90 (1988); Peachtree-Cain Co. v. McBee, 254 Ga. 91, 93 (1985). Moreover, the recent amendment is a clear indication of the General Assembly's intent that not all community service board employees are in the classified service. See Meinken v. Burgess, 262 Ga. 863, 865 (1993). 5
Accordingly, it is my conclusion that community service board employees hired after July 1, 1996, are not employees in the classified service of the State Merit System.6
Footnotes
Footnotes
1 	 O.C.G.A. § 15-11-24.3 (d) provides that "persons who were probation and intake employees of the juvenile court of a county on June 30, 1996, ... shall be covered employees in the classified service of the state merit system."
2 	 O.C.G.A. § 45-20-6 (d) provides that "employees in the classified service [are] required to serve a working test period before they obtain merit system protection ...." Pursuant to O.C.G.A. § 45-20-8 , permanent status employees may be dismissed or have other adverse action related to their employment only if such action is taken in accordance with the rules and regulations of the State Personnel Board. Permanent status employees are those employees who have successfully competed a working test period. O.C.G.A. § 45-20-2 (9). Accordingly, since only "employees in the classified service" are required to serve and complete a working test period, it is only employees in the classified service who are subject to due process in relation to their dismissal or other adverse action related to their employment.
3 	 But see O.C.G.A. § 45-20-17  (providing that certain employees participating in interdepartmental transfers may retain "permanent status rights").
4 	 Cf. O.C.G.A. § 15-11-24.3  (expressly designating certain juvenile court employees transferred after June 30, 1996, to be "covered employees in the classified service").
5 	 This interpretation is also consistent with the rule of statutory construction that laws in derogation of the common law, such as the State Merit System, must be strictly construed. See 1981 Op. Att'y Gen. 81-47.
6 	 The Georgia Supreme Court's statement in Youngblood v. Gwinnett Rockdale Newton Community Service Board, 273 Ga. 715, 716 n.2 (2001) that "[community service board] employees are subject to the State Merit System rules and regulations in regard to employment and dismissal" is not in conflict with this conclusion. The issue in Youngblood was whether community service boards were state agencies for purposes of the Georgia Tort Claims Act. Youngblood, 273 Ga. at 716. In comparing community service boards with other state agencies, the court noted that community service board employees were subject to the State Merit System; however, the Court did not distinguish between those employees hired by community service boards before and after July 1, 1996, as that was not the issue.
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You have requested my opinion on whether employees of community service boards hired after July 1, 1996, are included in the State Merit System's classified service. Specifically, you seek reconciliation of the language in O.C.G.A. § 37-2-6.1(b)(7) that "each employee of [a community service board] shall be a covered employee as defined in Code Section 45-20-2 , subject to the rules and regulations of the state merit system" with the language of O.C.G.A. § 45-20-2(15)(EE) which excludes from the State Merit System classified service those employees who are employed in "[a]ll positions filled on or after July 1, 1996 ..."
Since there are two statutory schemes involved, State Merit System and community service boards, each will be discussed separately and then reconciled.
State Merit System
The State Merit System is a system of personnel administration which performs functions for employees of state departments in both unclassified and classified service. O.C.G.A. §§ 45-20-1 ; 45-20-3(b)(2). As of July 1, 1996, the State Merit System underwent a significant change when the General Assembly mandated that "all positions filled after July 1, 1996, shall be included in the unclassified service of the state merit system ...." O.C.G.A. § 45-20-1(a) . This was a result of the General Assembly's intent to "allow[] agencies greater flexibility in personnel management so as to promote the overall effectiveness and efficiency of state government." O.C.G.A. § 45-20-1(a) .
Under the State Merit System, a covered or classified employee is defined as an "employee subject to the rules and regulations of the state merit system." O.C.G.A. § 45-20-2(5) . Similarly, a covered or classified position "means a position subject to the rules and regulations of the state merit system." O.C.G.A. § 45-20-2(6) .
Classified service under the State Merit System consists of "all positions filled by agencies prior to July 1, 1996, except those included by law in the unclassified service and except as provided in Code Section 15-11-24.3 ."1 O.C.G.A. § 45-20-6(a) ; see also O.C.G.A. § 45-20-2(2) . Unclassified service consists of "all positions in the departments of state government not included in the classified service under this article..." O.C.G.A. § 45-20-6(b) ; see also O.C.G.A. § 45-20-2(15)(EE) -(GG).
Currently, the most significant distinguishing factor between employees in classified and unclassified service is that only employees in the classified service are provided a formal statutory review process, generally in the form of a hearing, upon dismissal or other adverse action related to their employment. O.C.G.A. §§ 45-20-8(a) ; 45-20-9.2

Community Service Boards
In 1994, community service boards became state departments for purposes of the State Merit System. See 1993 Ga. Laws 1445, 1479-80, 1489 (codified at O.C.G.A. § 37-2-6.2(a) (Supp. 2002): O.C.G.A. § 45-20-2(2) , (7). With respect to community service board employees, O.C.G.A. § 37-2-6.1(b)(7) (Supp. 2002) provides that "[e]ach community service board shall comply with the provisions of Chapter 20 of Title 45, relating to state personnel administration, and each employee of such board shall be a covered employee as defined in Code Section 45-20-2 , subject to the rules and regulations of the state merit system ...."
The General Assembly recently amended O.C.G.A. § 37-2-6.1 to provide that "[e]ach community service board may contract with the State Merit System of Personnel Administration regarding its personnel who remain in the classified service." O.C.G.A. § 37-2-6.1(b)(14) (Supp. 2002) (emphasis added).
Reconciliation

Since both statutory schemes at issue address the State Merit System, they must be read in pari materia by construing and harmonizing the statutes together to "ascertain the legislative intendment," especially since "the terms of the statute to be construed are ambiguous." Ryan v. Commissioners of Chatham County, 203 Ga. 730, 731-32 (1948). The ambiguity lies in the use of the phrase "covered employees" in the community service board statutes and the use of "classified service" and "classified position" in the State Merit System statutes.
Whether a position is classified under the State Merit System depends upon two things: (1) the position itself and (2) the time the position was filled. Official Code of Georgia Annotated § 45-20-6(a) specifies that classified service consists "of all positions filled by agencies prior to July 1, 1996, except those included by law in the unclassified service and except as provided in Code Section 15-11-24.3 ." (Emphasis added.) Likewise, O.C.G.A. § 45-20-6(b) specifies that unclassified service consists of "all positions in the departments of state government not included in the classified service." (Emphasis added.)
Official Code of Georgia Annotated § 45-20-2(15)(GG) further supports the interpretation that classification under the State Merit System depends upon the position and time it is filled, not upon the employee occupying that position, by mandating that classified employees who, after July 1, 1996, accept employment in an unclassified position become employees in the unclassified service. See also 1981 Op. Att'y Gen. 81-47, 1987 Op. Att'y Gen. 87-35. 3
The community service board statutes establish that "each employee [of a community service board] shall be a covered employee as defined in the Code Section 45-20-2 , subject to the rules and regulations of the state merit system." O.C.G.A. § 37-2-6.1(b)(7) (emphasis added). Moreover, the community service board statutes do not contain any language making any new or filled position after July 1, 1996, a position in the classified service of the State Merit System.4
Because the statutes creating community service boards do not specify that all positions are to be in the classified service, the conclusion is that, consistent with the State Merit System statute, all new or filled community service board positions after July 1, 1996, are in the unclassified service.
This interpretation is further supported by the recent amendment to the community service board statute, O.C.G.A. § 37-2-6.1(b)(14) , which states that "[e]ach community service board may contract with the State Merit System of Personnel Administration regarding its personnel who remain in the classified service." (Emphasis added.) Since the General Assembly is deemed to know existing legislation, the use of the word "remain" acknowledges the changes in the classification of employees in the State Merit System after July 1, 1996. See Abernathy v. City of Albany, 269 Ga. 88, 89-90 (1988); Peachtree-Cain Co. v. McBee, 254 Ga. 91, 93 (1985). Moreover, the recent amendment is a clear indication of the General Assembly's intent that not all community service board employees are in the classified service. See Meinken v. Burgess, 262 Ga. 863, 865 (1993). 5

Accordingly, it is my conclusion that community service board employees hired after July 1, 1996, are not employees in the classified service of the State Merit System.6
Footnotes
Footnotes
1 	 O.C.G.A. § 15-11-24.3(d) provides that "[p]ersons who were probation and intake employees of the juvenile court of a county on June 30, 1996, ... shall be covered employees in the classified service of the state merit system."
2 	 O.C.G.A. § 45-20-6(d) provides that "employees in the classified service [are] required to serve a working test period before they obtain merit system protection ...." Pursuant to O.C.G.A. § 45-20-8 , permanent status employees may be dismissed or have other adverse action related to their employment only if such action is taken in accordance with the rules and regulations of the State Personnel Board. Permanent status employees are those employees who have successfully competed a working test period. O.C.G.A. § 45-20-2(9) . Accordingly, since only "employees in the classified service" are required to serve and complete a working test period, it is only employees in the classified service who are subject to due process in relation to their dismissal or other adverse action related to their employment.
3 	 But see O.C.G.A. § 45-20-17 (providing that certain employees participating in interdepartmental transfers may retain "permanent status rights").
4 	 Cf. O.C.G.A. § 15-11-24.3 (expressly designating certain juvenile court employees transferred after June 30, 1996, to be "covered employees in the classified service").
5 	 This interpretation is also consistent with the rule of statutory construction that laws in derogation of the common law, such as the State Merit System, must be strictly construed. See 1981 Op. Att'y Gen. 81-47.
6 	 The Georgia Supreme Court's statement in Youngblood v. Gwinnett Rockdale Newton Community Service Board, 273 Ga. 715, 716 n.2 (2001) that "[community service board] employees are subject to the State Merit System rules and regulations in regard to employment and dismissal" is not in conflict with this conclusion. The issue in Youngblood was whether community service boards were state agencies for purposes of the Georgia Tort Claims Act. Youngblood, 273 Ga. at 716. In comparing community service boards with other state agencies, the court noted that community service board employees were subject to the State Merit System; however, the Court did not distinguish between those employees hired by community service boards before and after July 1, 1996, as that was not the issue.
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Opinion
Opinion by: 		ALLYSON GUY KRAUSE, Assistant Attorney General
You have asked for my official opinion whether the Georgia Board of Dentistry (hereafter "the Board") is authorized under state law to allow by rule and regulation licensed dental hygienists to administer local anesthesia. Specifically, you have asked if the Board can allow dentists to delegate the administration of local anesthesia to dental hygienists even when the anesthetic to be administered is considered a dangerous drug as defined by the Dangerous Drug Act, O.C.G.A. §§ 16-13-71  through --79, or a controlled substance as defined by the Georgia Controlled Substances Act, O.C.G.A. §§ 16-13-21   through -56.
The authority of the Board to prescribe by rule or regulation those acts which may be performed by dental hygienists can be found at O.C.G.A. § 43-11-9 , which states:
In order to protect and promote the public health and welfare of the citizens of this state, the board shall prescribe by rule or regulation those acts, services, procedures, and practices which may be performed by dental hygienists, dental assistants, or other persons at the direction of and under the supervision of a licensed dentist and shall impose such requirements and restrictions, including the degree of supervision required, on the performance thereof by such dental hygienists, dental assistants, and other persons as it shall deem necessary and proper.
Subsection (a) of O.C.G.A. § 43-11-74  is specific to the scope of duties of dental hygienists:
Dental hygienists shall perform their duties only under the direct supervision of a licensed dentist. No dental hygienist shall diagnose, prescribe, determine the initial dosage, or increase the initial dosage of nitrous oxide, practice dentistry or do any kind of dental work other than to remove calcareous deposits, secretions, and stains from the surfaces of the teeth, to apply ordinary wash or washes of a soothing character, and to perform those acts, services, procedures, and practices which the board shall prescribe by rule or regulation. The board shall not delegate to dental hygienists the authority to administer local anesthesia, except that this restriction shall automatically expire July 1, 1992.
(Emphasis supplied.) It is my opinion that the last sentence of O.C.G.A. § 43-11-74  regarding the administration of local anesthesia by dental hygienists, and particularly the highlighted portion, sets forth the clear intention of the legislature for the Board to have authority to delegate the administration of local anesthesia to dental hygienists after July 1, 1992.
Having concluded that the legislature has granted to the Board the authority to delegate the administration of local anesthesia to dental hygienists, I will now address your question specifically with respect to controlled substances and dangerous drugs.
As used in the Controlled Substances Act, the term "administer" means "the direct application of a controlled substance, whether by injection, inhalation, ingestion, or by any other means, to the body of a patient or research subject by ... [a] practitioner or, in his presence, by his authorized agent ...." O.C.G.A. § 16-13-21 (1).
Dental hygienists are not specifically included under the definition of "practitioner" set forth in O.C.G.A. § 16-13-21 (23); however, dental hygienists would be considered "authorized agents" if the Board promulgated rules delegating the administration of local anesthesia to them. In that event, dental hygienists could administer local anesthetics, which are categorized as controlled substances, to patients so long as it was done in the presence of a dentist.
It is my understanding that most local anesthetics used in dental offices are categorized as dangerous drugs such as Lidocaine and Mepivacaine. O.C.G.A. § 16-13-72 (4) states that it is unlawful for any person, corporation, firm, or association to sell, give away, barter, exchange, distribute or possess in this state any dangerous drug except a practitioner of the healing arts may possess dangerous drugs and may sell, give away, barter, exchange, or distribute the same in accordance with O.C.G.A. § 16-13-74 .
While the Dangerous Drug Act does not specifically define the term "practitioner of the healing arts," it is variously defined by O.C.G.A. §§ 16-13-21 (23), 26-4-130(a)(2), and 26-4-5(33) to include dentists and any other person licensed and authorized under the laws of this state to use, mix, prepare, dispense, prescribe, and administer drugs including controlled substances in connection with medical treatment to the extent provided by the laws of this state.
While dental hygienists are not considered to be "practitioners of the healing arts" under the laws of the state of Georgia with respect to dangerous drugs or controlled substances, according to O.C.G.A. § 16-13-77  nothing in the Dangerous Drugs Article shall be construed to prohibit the administration of dangerous drugs by or under the direction of a practitioner of the healing arts. Thus, dental hygienists, if permitted by Board rule to do so, may administer local anesthetics that are categorized as dangerous drugs to patients under the direction of a dentist.
Therefore, it is my official opinion that the Georgia Board of Dentistry is authorized, and has been since July 1, 1992, to promulgate rules to permit delegating the administration of local anesthesia to dental hygienists under the supervision of a practitioner, so long as that determination is consistent with the Board's statutory obligation under its rule-making authority to protect and promote the public health and welfare of the citizens of this state and is deemed appropriate by the Board.
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You have asked for my official opinion whether the Georgia Board of Dentistry (hereafter "the Board") is authorized under state law to allow by rule and regulation licensed dental hygienists to administer local anesthesia. Specifically, you have asked if the Board can allow dentists to delegate the administration of local anesthesia to dental hygienists even when the anesthetic to be administered is considered a dangerous drug as defined by the Dangerous Drug Act, O.C.G.A. §§ 16-13-71 through -79, or a controlled substance as defined by the Georgia Controlled Substances Act, O.C.G.A. §§ 16-13-21 through -56.
The authority of the Board to prescribe by rule or regulation those acts which may be performed by dental hygienists can be found at O.C.G.A. § 43-11-9 , which states:
In order to protect and promote the public health and welfare of the citizens of this state, the board shall prescribe by rule or regulation those acts, services, procedures, and practices which may be performed by dental hygienists, dental assistants, or other persons at the direction of and under the supervision of a licensed dentist and shall impose such requirements and restrictions, including the degree of supervision required, on the performance thereof by such dental hygienists, dental assistants, and other persons as it shall deem necessary and proper.
Subsection (a) of O.C.G.A. § 43-11-74 is specific to the scope of duties of dental hygienists:
Dental hygienists shall perform their duties only under the direct supervision of a licensed dentist. No dental hygienist shall diagnose, prescribe, determine the initial dosage, or increase the initial dosage of nitrous oxide, practice dentistry or do any kind of dental work other than to remove calcareous deposits, secretions, and stains from the surfaces of the teeth, to apply ordinary wash or washes of a soothing character, and to perform those acts, services, procedures, and practices which the board shall prescribe by rule or regulation. The board shall not delegate to dental hygienists the authority to administer local anesthesia, except that this restriction shall automatically expire July 1, 1992.
(Emphasis supplied.) It is my opinion that the last sentence of O.C.G.A. § 43-11-74 regarding the administration of local anesthesia by dental hygienists, and particularly the highlighted portion, sets forth the clear intention of the legislature for the Board to have authority to delegate the administration of local anesthesia to dental hygienists after July 1, 1992.
Having concluded that the legislature has granted to the Board the authority to delegate the administration of local anesthesia to dental hygienists, I will now address your question specifically with respect to controlled substances and dangerous drugs.
As used in the Controlled Substances Act, the term "administer" means "the direct application of a controlled substance, whether by injection, inhalation, ingestion, or by any other means, to the body of a patient or research subject by . . . [a] practitioner or, in his presence, by his authorized agent . . . ." O.C.G.A. § 16-13-21(1) .
Dental hygienists are not specifically included under the definition of "practitioner" set forth in O.C.G.A. § 16-13-21(23) ; however, dental hygienists would be considered "authorized agents" if the Board promulgated rules delegating the administration of local anesthesia to them. In that event, dental hygienists could administer local anesthetics, which are categorized as controlled substances, to patients so long as it was done in the presence of a dentist.
It is my understanding that most local anesthetics used in dental offices are categorized as dangerous drugs such as Lidocaine and Mepivacaine. O.C.G.A. § 16-13-72(4) states that it is unlawful for any person, corporation, firm, or association to sell, give away, barter, exchange, distribute or possess in this state any dangerous drug except a practitioner of the healing arts may possess dangerous drugs and may sell, give away, barter, exchange, or distribute the same in accordance with O.C.G.A. § 16-13-74 .
While the Dangerous Drug Act does not specifically define the term "practitioner of the healing arts," it is variously defined by O.C.G.A. §§ 16-13-21(23) , 26-4-130(a)(2) , and 26-4-5(33) to include dentists and any other person licensed and authorized under the laws of this state to use, mix, prepare, dispense, prescribe, and administer drugs including controlled substances in connection with medical treatment to the extent provided by the laws of this state.
While dental hygienists are not considered to be "practitioners of the healing arts" under the laws of the state of Georgia with respect to dangerous drugs or controlled substances, according to O.C.G.A. § 16-13-77 nothing in the Dangerous Drugs Article shall be construed to prohibit the administration of dangerous drugs by or under the direction of a practitioner of the healing arts. Thus, dental hygienists, if permitted by Board rule to do so, may administer local anesthetics that are categorized as dangerous drugs to patients under the direction of a dentist.
Therefore, it is my official opinion that the Georgia Board of Dentistry is authorized, and has been since July 1, 1992, to promulgate rules to permit delegating the administration of local anesthesia to dental hygienists under the supervision of a practitioner, so long as that determination is consistent with the Board's statutory obligation under its rule-making authority to protect and promote the public health and welfare of the citizens of this state and is deemed appropriate by the Board.
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Opinion by: 		THURBERT E. BAKER, Attorney General; EMILY P. HITCHCOCK, Assistant Attorney General
You have asked for my opinion on a number of questions related to the ability of a hospital authority to offer new nurses signing bonuses or to pay educational expenses for prospective nurses, including the assumption of existing school loans. I will address your questions seriatim.
1. Are hospital authorities subject to the gratuities clause of the Georgia Constitution?
Public authorities are legislatively created governmental entities possessing some, but not all, of the attributes of sovereignty. While authorities are not restricted by the Constitution's debt limitations, they are instrumentalities of the state subject to the Constitution. McLucas v. State Bridge Bldg. Auth., 210 Ga. 1, 6 (1953). For a more general discussion of the nature of hospital authorities as instrumentalities of the state, see Cox Enterprises, Inc. v. Carroll City/County Hosp. Auth., 247 Ga. 39, 43-46 (1981). 1 In that the gratuities prohibition deprives the General Assembly of the power to grant or to authorize any donation or gratuity and authorities are created by the General Assembly for governmental purposes, authorities are subject to the prohibition against gratuities. GA. CONST. Art. III, Sec. VI, Par. VI(a); see also 1995 Op. Att'y Gen. 95-22 (Georgia Housing and Finance Authority); 1983 Op. Att'y Gen. U83-7 (development authorities). I find nothing in the Georgia Constitution or the Hospital Authorities Law, O.C.G.A. §§ 31-7-70 through -96, to distinguish a hospital authority from other public authorities relative to the applicability of the gratuities clause. What is more, the statutory determination that hospital authorities are to "exercise public and essential governmental functions" recognizes the public status of hospital authorities and seems to indicate that they are subject to the gratuities clause. O.C.G.A. § 31-7-75 . Even were it not so, as public fiduciaries members of an authority must receive commensurate return for the disposition of its assets. Malcolm v. Webb, 211 Ga. 449 (1955).
2. If hospital authorities are subject to the gratuities clause, is the gratuities clause violated by the payment of a "signing bonus" since the nurse (or other in-demand health care worker) would be foregoing other opportunities by working for a particular hospital authority?
The constitutional clause prohibiting a gratuity provides as follows:
Except as otherwise provided in the Constitution, (1) the General Assembly shall not have the power to grant any donation or gratuity or to forgive any debt or obligation owing to the public, and (2) the General Assembly shall not grant or authorize extra compensation to any public officer, agent, or contractor after the service has been rendered or the contract entered into.
GA. CONST. Art. III, Sec. VI, Par. VI(a).
Generally, the prohibition against a gratuity is satisfied if the governmental entity receives a substantial benefit as the result of the grant or use of its assets. Garden Club of Georgia, Inc. v. Shackelford, 274 Ga. 653, 654 (2002); Smith v. Board of Comm 'rs, 244 Ga. 133, 140 (1979); see 1998 Op. Att'y Gen. 98-16 and citations therein. Consistent with the substantial benefits analysis, it is well established that benefits for public employees, if authorized by law, are a special instance of contractual consideration that provides a substantial benefit to the governmental entity. See Swann v. Board of Trustees, 257 Ga. 450 (1987). In order to avoid the constitutional prohibition on gratuities and extra compensation for services rendered, the consideration must be prospective, i.e., the governmental entity must identify the substantial benefit and the consideration therefor prior to formation of the contract. See, e.g., 1998 Op. Att'y Gen. U98-14 (employee suggestion programs do not violate gratuities clause). Therefore, a hospital authority may offer a prospective employee a signing bonus if (1) a signing bonus is authorized by law and (2) the authority receives a substantial benefit in exchange for the signing bonus.
Unlike private entities, hospital authorities are statutory creatures and have only those powers expressly, or by necessary implication, conferred upon them by law. Bryant v. Employees Retirement Sys., 216 Ga. App. 737, 738 (1995); 1995 Op. Att'y Gen. 95-29; 1993 Op. Att'y Gen. 93-21. They may only contract, therefore, to perform those activities for which they already have constitutional or statutory authority. 1995 Op. Att'y Gen. 95-22. Hospital authorities have a general statutory authority to hire employees, which necessarily embraces the implied power to establish employee compensation packages, including signing bonuses. O.C.G.A. § 31-7-75(18) . I am not aware of any statute or regulation, such as the state's merit system law, controlling a hospital authority's personnel policies. For this reason, 1989 Op. Att'y Gen. 89-10 does not control the answer to your question. Hospital authorities may establish their own personnel policies, including setting conditions pursuant to which signing bonuses may be paid.
A signing bonus may constitute a substantial benefit to the hospital authority if it is a part of the consideration used to induce a prospective employee to accept employment. At the same time, the constitutional prohibition on gratuities mandates that a hospital authority assure that it receives the benefit of its bargain. For example, the cost of training new employees is a recognized employer cost and, hence, a reduced turnover rate benefits the employer. An employee's contractual agreement to be available for public employment for a period of time is one way to avoid a gratuity. 1998 Op. Att'y Gen. 98-16. Therefore, a hospital authority may offer a prospective employee a signing bonus if the hospital authority receives a substantial benefit in exchange for the signing bonus.
3. Is the general financial  assistance language contained in O.C.G.A. § 31-7-75(25) broad enough to allow hospital authorities the latitude to assume the school loans of incoming nurses (or  other in-demand health care workers)?
As noted above, the constitutional prohibition on the granting of a gratuity expressly excepts those gratuities otherwise permitted under the Constitution. Educational assistance is one such exception as the Constitution provides in pertinent part as follows:
Pursuant to laws now or hereafter enacted by the General Assembly, public funds may be expended for any of the following purposes:
....
(4) To provide grants, scholarships, loans, or other assistance to public employees for educational purposes.
(5) To provide for the purchase of loans made to students for educational purposes who have completed a program of study in a field in which critical shortages exist and for cancellation of repayment of such loans, interest, and charges thereon.
GA. CONST. Art. VIII, Sec. VII, Par. I(a). This constitutional provision is not self-executing. Consequently, a hospital authority may purchase the school loans of a prospective employee only if such an undertaking falls within the parameters of duly enacted legislation.
The Hospital Authorities Law includes one educational assistance provision. A hospital authority is empowered "to provide financial assistance to individuals for the purpose of obtaining educational training in nursing or another health care field if such individuals are employed by, or are on an authorized leave of absence from, such authority or have committed to be employed by such authority upon completion of such educational training." O.C.G.A. § 31-7-75(25) . The validity of the proposed loan assumption program thus depends upon the application of the rules of statutory construction.
The General Assembly is presumed to enact all statutes with full knowledge of the existing condition of the law and the statutes are to be construed in connection and in harmony with the existing law, including the Georgia Constitution. Wigley v. Hambrick, 193 Ga. App. 903, 905 (1989); 1991 Op. Att'y Gen. 91-8 (citing Poteat v. Butler, 231 Ga. 187, 188 (1973)). All words must be given their ordinary and everyday meaning and statutes must be read according to the natural and most obvious import of the language. O.C.G.A. § 1-3-1(b) ; Crews v. Roger Wahl, C.P.A., P.C., 238 Ga. App. 892, 896 (1999). Construing the Hospital Authorities Law in conjunction with the aforementioned constitutional provisions, it is clear that the General Assembly included the educational assistance provision pursuant to its authority to provide for educational assistance to public employees, not its authority to authorize the purchase of educational loans. The plain meaning of the statutory language anticipates the program is to be limited to current and committed future employees and authorizes only the provision of financial assistance, not the assumption of an educational loan. Consequently, further legislation is required before a hospital authority can assume the educational loan of a prospective employee. Any legislation must also address the constitutional requirement that a loan assumption program is permitted only for those fields of study in which critical shortages exist.
4. Is the specific authority granted  in O.C.G.A. § 31-7-75(21) (granting hospital authorities "any and all powers ... possessed by private corporations performing functions ...") broad enough to allow hospital authorities to use any reasonable means (including signing bonuses and the assumption of loans) to recruit and retain  qualified health care workers?
Under the subject statute, a hospital authority does not have the unlimited powers possessed by private companies despite the language of O.C.G.A. § 31-7-75(21) . Its powers remain limited to those expressly or by necessary implication granted to it. Bryant v. Employees Retirement Sys., 216 Ga. App. 737, 738 (1995); Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922); 2001 Op. Att'y Gen. 01-8; 1995 Op. Att'y Gen. 95-29. A general grant of power cannot overcome the constitutional constraint that the General Assembly enact legislation authorizing the expenditure of public funds for the purchase of educational loans. To conclude otherwise would obliterate the constitutional requirement.
CONCLUSION
It is my unofficial opinion that hospital authorities are subject to the gratuities clause of the Georgia Constitution. Nonetheless, a hospital authority may offer a prospective employee a signing bonus if the authority receives a substantial benefit in exchange for the signing bonus. However, a hospital authority may not assume payment of a prospective employee's educational loan without explicit statutory authority to do so.
Issued this 15th day of November, 2002.
Footnotes
Footnotes
1 	 1969 Op. Att'y Gen. 69-9, referred to in your letter, stands only for the proposition that public authorities do not have the authority to levy taxes.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; Katherine Durden, Assistant Attorney General
You have requested my opinion concerning whether any of the following seventeen misdemeanor offenses enacted during the 2002 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted.
Those offenses include: O.C.G.A. § 48-13-58.1(b)(1) (innkeeper failure to pay excise tax); O.C.G.A. § 16-9-4(b)(1) (possession or use of false identification document); O.C.G.A. § 16-9-4(b)(2) (manufacture or possession of false identification document with intent to sell); O.C.G.A. § 16-9-4(b)(3) (manufacture or distribution of identification document containing a trademark without consent of owner); O.C.G.A. § 16-9-4(b)(6) (possession or use of identification card issued to another without permission); O.C.G.A. § 40-5-125(a) (lending drivers' license or identification card to another); O.C.G.A. § 40-5-179(1) (lending identification or permit for persons with disabilities to another); O.C.G.A. § 40-5-179(2) (unlawful display or representation of identification card for persons with disabilities); O.C.G.A. § 40-11-3.2 (unlawful towing of vehicle from paid parking lot); O.C.G.A. § 7-6A (violation of Georgia Fair Lending Act); O.C.G.A. § 16-9-111 (unlawful installation of air bags); O.C.G.A. § 16-7-43(g) (obstruction of persons enforcing littering laws); O.C.G.A. § 40-8-10(a) (unlawful use of nitrous oxide); O.C.G.A. § 27-1-38 (unlawful possession of fishing gear on trawlers); O.C.G.A. § 40-6-254 (operating vehicle with unsecured load); O.C.G.A. § 43-34-198(b) (practicing orthotics or prosthetics without a license) and O.C.G.A. § 4-4-6 (failure to report animal diseases).
In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 48-13-58.1(b)(1) . That Code section provides that it shall be a misdemeanor for any innkeeper to fail to make a return and pay taxes due to any governing authority under Article 3 of Title 48 if the tax liability is $ 10,000.00 or less. An offense resulting from a violation of this Code section does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The second misdemeanor offense is O.C.G.A. § 16-9-4(b)(1) . That Code section makes it a misdemeanor "to knowingly possess, display, or use any false, fictitious, fraudulent, or altered identification document." I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(1) as offenses for which those charged are to be fingerprinted.
The third misdemeanor offense is O.C.G.A. § 16-9-4(b)(2) . That Code section makes it a misdemeanor "to knowingly manufacture, alter, sell, distribute, deliver, possess with intent to sell, deliver, or distribute, or offer for sale, delivery or distribution a false identification document." I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(2) as offenses for which those charged are to be fingerprinted.
The fourth misdemeanor offense is O.C.G.A. § 16-9-4(b)(3) . That Code section makes it a misdemeanor "to knowingly manufacture, alter, sell, distribute, deliver, possess with intent to sell, deliver, or distribute, or offer for sale delivery, or distribution any identification document containing the trademark or trade name of another without the written consent of the owner of the trademark or trade name." I hereby designate offenses arising under O.C.G.A. § 19-9-4(b)(3) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 16-9-4(b)(6) . That Code section makes it a misdemeanor "to knowingly possess, display, or use an identification document issued to or on behalf of another person without the permission or consent of that person for a lawful purpose, unless the identification document is possessed, displayed, or used with the intent to restore it to the other person or government agency or other entity that issued the identification document to the person." I hereby designate offenses arising under O.C.G.A. § 16-9-4(b)(6) as offenses for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 40-5-125(a) . That Code section makes it a misdemeanor for any person to "lend his or her driver's license or identification card to any other person or permit knowingly the use thereof by another person." I hereby designate offenses arising under O.C.G.A. § 40-5-125(a) as offenses for which those charged are to be fingerprinted.
The seventh misdemeanor offense is O.C.G.A. § 40-5-179(1) . That Code section makes it a misdemeanor for any person to "lend his or her identification card for persons with disabilities to any other person or knowingly to permit the use there by another." I hereby designate offenses arising under O.C.G.A. § 40-5-179(1) as offenses for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 40-5-179(2) . That Code section makes it a misdemeanor for any person to "display or represent as his or her own any identification card for persons with disabilities not issued to him or her." I hereby designate offenses arising under O.C.G.A. § 40-5-179(2) as offenses for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 40-11-3.2 . That Code section makes it a misdemeanor for the owner of a parking lot within 500 feet of an establishment that serves alcohol to tow a vehicle left in that lot between midnight and noon of the following day. An offense arising from a violation of this Code section does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The tenth misdemeanor offense is O.C.G.A. § 7-6A, violation of the Georgia Fair Lending Act, which regulates lenders and the terms of consumer loans. I hereby designate offenses arising under Chapter 6A of Title 7 and made punishable as misdemeanors under O.C.G.A. § 7-6A-8(B) as offenses for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 16-9-111 . That Code section provides that "any person who installs or reinstalls any object in lieu of and other than an air bag which was designed in accordance with federal safety regulations for the make, model, and year of the vehicle as part of a vehicle inflatable restraint system shall be guilty of a misdemeanor of a high and aggravated nature." I hereby designate offenses arising under O.C.G.A. § 16-9-111 as offenses for which those charged are to be fingerprinted.
The twelfth misdemeanor offense is O.C.G.A. § 16-7-43(g) . That Code section makes it a misdemeanor to obstruct or resist any person in connection with that person's enforcement of O.C.G.A. § 16-7-43 or local littering ordinances, or to retaliate or discriminate against such a person as a reprisal for any act or omission of such person. I hereby designate offenses arising under O.C.G.A. § 16-7-43(g) as offenses for which those charged are to be fingerprinted.
The thirteenth misdemeanor offense is O.C.G.A. § 40-8-10(a) . That Code section makes it a misdemeanor to drive a passenger car that supplies the car's engine with nitrous oxide. An offense arising from a violation of this Code section does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The fourteenth misdemeanor offense is O.C.G.A. § 27-1-38 . That Code section provides that any violation of Title 27 or any rules relating to the possession or use of fishing gear on trawlers shall be a misdemeanor. I have previously designated misdemeanors arising under O.C.G.A. § 27-1-3 through O.C.G.A. § 27-1-39 as fingerprintable offenses. See 1995 Op. Att'y Gen. 95-15. Therefore, I hereby designate the violation of O.C.G.A. § 27-1-38 as an offense for which those charged are to be fingerprinted.
The fifteenth misdemeanor offense is O.C.G.A. § 40-6-254 . That Code section makes it a misdemeanor to operate any motor vehicle with an inadequately secured load. I have previously designated misdemeanor failure to secure a vehicle load an offense for which those charged are not to be fingerprinted. See 1995 Op. Att'y Gen. 95-15. Therefore, an offense arising under O.C.G.A. § 40-6-254 does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The sixteenth misdemeanor offense is O.C.G.A. § 43-34-198(b) . That Code section makes it a misdemeanor to practice orthotics or prosthetics without a license. An offense arising under O.C.G.A. § 43-34-198(b) does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
The seventeenth misdemeanor offense is O.C.G.A. § 4-4-6 . That Code section makes it a misdemeanor to violate the state requirements concerning notice and reporting of animal diseases. An offense arising under O.C.G.A. § 4-4-6 does not appear to be an offense for which fingerprinting is required and I am not, at this time, designating this offense as one which requires fingerprinting.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
Issued this 15th day of November, 2002.
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You have inquired whether an assistant district attorney in your employ may lawfully offer for and hold the elected office of Mayor of Comer, Georgia, a position which you have indicated is part time.
Official Code of Georgia Annotated § 45-10-70 provides that
no rules or regulations of any state agency, department, or authority shall prohibit nonelective officers or employees of this state from offering for or holding any elective or appointive office of a political subdivision of this state or any elective or appointive office of a political party or political organization of this state, provided that the office is not full time and does not conflict with the performance of the official duties of the person as a state employee.
Thus, it appears plain that this employee could offer for and hold this part time elective office of mayor of Comer, Georgia, so long as it does not interfere with the performance of his or her official duties as an assistant district attorney. The question which must be addressed, therefore, is whether there exists a common law conflict of interest between the two positions.
Several prior opinions of the Attorney General have examined the application of the doctrine of incompatibility of offices.
'The common-law doctrine of incompatibility of offices arises out of the public policy that an officeholder's performance should not be influenced by divided loyalties. Dunn v. Froelich, 382 A.2d 686 (N.J. 1978). Incompatibility exists where one office is subordinate to another, subject to its supervision or control, or the duties conflict, thus inviting the incumbent to prefer one obligation to another. Gryzik v. State, 380 So.2d 1102, 1104 (Fla. 1980). ' Op. Att'y Gen. U83-55; see also, Op. Att'y Gen. U84-22.
1985 Op. Att'y Gen. 85-28 at 68. "If the office holder in one capacity supervises or reviews the functions he has performed in his other capacity, common-law incompatibility exists." 1983 Op. Att'y Gen. U83-36 at 261.
A conflict may also arise even though there is no "direct supervision or control" of one position over the other. 1984 Op. Att'y Gen. U84-22 at 238. Instead, where there is even the potential for abuse arising from the holding of two such offices, there is an impermissible conflict of interest created. Id.; 1980 Op. Att'y Gen. 80-64.
There need not be any actual wrongdoing to create a conflict of interest, and none is suggested here. Common-law and statutory provisions are designed to preclude the opportunity or temptation for impropriety, by prohibiting the holding of incompatible positions. Montgomery v. City of Atlanta, 162 Ga. 534, 546 (1926).
1997 Op. Att'y Gen. U97-11, quoting 1980 Op. Att'y Gen. 80-65 at 136.
In the present circumstance, as you have described the form of government in Comer, Georgia, the mayor of that municipality "exercises no judicial or law enforcement functions." The city of Comer is, however, located within the geographical confines of the Northern Judicial Circuit.
Thus, any matter which comes within the jurisdiction of the district attorney for the Northern Judicial Circuit arising within or from the City of Comer would be the responsibility of the members of your office to investigate and prosecute. Such matters might conceivably include malfeasance or other crimes committed by employees or officers of the City of Comer. In such a circumstance, however unlikely it might now seem, the "opportunity or temptation for impropriety" might well exist. Given the statutory role of the district attorney (and his assistants) as advisor to the grand jury and as advisor to law enforcement on the direction and control of investigations generally, the potential for conflict between these two positions is of no small moment.1

Therefore, given the fact that you and any assistant district attorney employed by the Northern Judicial Circuit might well be called upon as a part of your duties to investigate, direct, or supervise the investigation of, and prosecute employees or officers of, the City of Comer, it is my unofficial opinion that there exists a conflict between the performance of the official duties as an assistant district attorney in the Northern Judicial Circuit of Georgia and those of the mayor of Comer, Georgia. Thus, offering for or holding that elective office while employed as an assistant district attorney in the Northern Judicial Circuit would be prohibited by O.C.G.A. § 45-10-70 .
Issued this 25th day of October, 2002.
Footnotes
Footnotes
1 	 Moreover, this is not a conflict which may be cured by a "recusal" or "disqualification" by the assistant district attorney because the conflict set out herein is not "case specific" and cannot be thus avoided. Rather, this conflict is one of incompatibility between the office of district attorney and that of city mayor. In my opinion, the divided loyalties possible because of the "supervisory" role the office of the district attorney plays herein make that incompatibility applicable to the entire office, not merely to the assistant district attorney holding both positions.
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This is in response to your letter of June 25, 2002, as supplemented by that of July 26, concerning the disparity of treatment Fulton County accords the recently appointed nineteenth superior court judge in relation to the other eighteen judges of the Atlanta Judicial Circuit. You have identified inequalities in staffing (e.g., law clerks, secretaries, court reporters, case managers and the like) as well as in the funding of a judge's operating budget required for the proper maintenance of his office, including such items as office supplies, equipment repairs, postage, and printing. Specifically, you point out that while each of the eighteen other superior court judges of the circuit is provided with an office operating budget of $ 11,150, the most recently appointed judge does not receive any operating budget at all. Additionally, he is not provided a judicial assistant (secretary), staff, or senior attorney (i.e., law clerk), court reporter or case manager which each of the eighteen other judges is provided.
The opinion you request is a sequel to the unofficial opinion issued by this office earlier this year, 2002 Op. Att'y Gen. U2002-1, opining that Fulton County was not authorized to pay a smaller county salary supplement to the newly appointed judge than that which it was paying to each of the eighteen other judges of the Atlanta Judicial Circuit. At the direction of the Governor, the state initiated proceedings for mandamus, injunctive and declaratory relief in Fulton Superior Court. That court, through a judge sitting by designation, granted the mandamus and injunctive relief sought, enjoining Fulton County "from refusing to pay the nineteenth judge of the Atlanta Judicial Circuit the same salary supplement (presently set at $ 30,600), which the other judges of that Circuit receive." State v. Fulton County, Civil Action No. 2002 CV 50759 (Fulton S. Ct. May 28, 2002) at 1-2.
For the reasons which follow, I reach the same conclusion respecting the county's withholding from the nineteenth judgeship the incidental expenses (i.e., the staffing and office operating expenses) which are provided for all other judges to enable them to properly perform their official judicial responsibilities. There are two reasons for this conclusion. One is the interrelationship of applicable statutes; the other is the constitutional imperative of "equal protection."
1. The Applicable Statutes
The focus of 2002 Op. Att'y Gen. U2002-1 was on the disparity in county salary supplements; however, the legislation on which the opinion and the Fulton Superior Court order relied is by its terms not limited to the salary supplement paid by the county. The 2001 legislation, which amended O.C.G.A. § 15-6-2 to provide for the additional judgeship, expressly provides that
the compensation, salary, and contingent expense allowance of said additional judge of the Atlanta Judicial Circuit shall be the same as that of the other judges of the superior court of the Atlanta Judicial Circuit. Any salary supplements heretofore enacted by the county of said circuit shall also be applicable to the additional judge provided for in this Act.
2001 Ga. Laws 1060, 1065 § 26 (emphasis added). What is included in the term "contingent expenses" in the quoted provision is illustrated by O.C.G.A. § 15-6-24 , which states that
any contingent expenses incurred in holding any session of the superior court, including lights, fuel, stationery, rent, publication of grand jury presentments when ordered published, and similar items, such as taking down testimony in felony cases, etc., shall be paid out of the county treasury of such county upon the certificate of the judge of the superior court and without further order.
Even if strictly construed, O.C.G.A. § 15-6-24 would clearly include, as contingent expenses, the operating budget (currently $ 11,150) and court reporter (current salary range $ 44,266 to $ 62,856) which Fulton County provides for each of the other eighteen judges of the circuit. What is conclusive as to the county's legal obligation to provide the same level of funding and services for the additional judge is the determination by the Supreme Court of Georgia that O.C.G.A. § 15-6-24 is to be construed expansively, not narrowly, and that the specific expenses enumerated are not words of limitation but, rather, illustrative of the sort of expenses, including all of the staffing and operational expenses here in question, which a county is legally obliged to provide to enable a superior court judge properly to carry out his or her constitutional judicial duties and responsibilities. See Grimsley v. Twiggs County, 249 Ga. 632 (1982). In affirming a grant of mandamus absolute requiring county commissioners to pay for temporary clerical help in the clerk's office, the court, looking at the statute now codified as O.C.G.A. § 15-6-24 , said:
We do not view [the statute] as a limitation upon the inherent power of the court, nor do we find it to be a grant of authority the court did not already possess. We rather find [the statute] to be legislative recognition of the power which the judicial branch must possess because of its constitutional nature as a separate and equal branch of government.
Id. at 634. Construing the term "contingent expense allowance" of the 2001 amendment of O.C.G.A. § 15-6-2 in pari materia with the expansive breadth of the term "contingent expenses" in defining a county's legal support obligation under O.C.G.A. § 15-6-24 , as called for by the Supreme Court of Georgia's decision in Grimsley, it is my opinion that Fulton County's support obligation extends to all of the operational and staffing expenses to which you have referred.
2. Equal Protection
Georgia's constitutional and legislative design for the state's superior court judges is one of statewide uniformity in jurisdiction, power, dignity and qualifications, as well as in state-supplied salaries. GA. CONST. Art. VI, Sec. I, Par. V; Art. VI, Sec. VII, Par. II; O.C.G.A. § 45-7-4(a)(20) . The sole subclassification authorized by the Constitution and laws of Georgia respecting salaries paid to superior court judges is that of a permissible county-wide classification based upon an individual county's authorized payment of a salary supplement in addition to the uniform state salary determined by the General Assembly. GA. CONST. Art. VI, Sec. VII, Par. V; O.C.G.A. § 45-7-4(a)(20) .
Georgia's constitutional "equal protection" clause, GA. CONST. Art. I, Sec. I, Par. II, requires uniform treatment to all members who come within the same class. Citizens & Southern Nat'l Bank v. Mann, 234 Ga. 884, 887 (1975). The question of the reasonableness of Fulton County's attempt to create its own subclassifications of previously seated and newly seated superior court judges in the Atlanta Judicial Circuit need not be reached because, as a threshold matter, Fulton County is wholly lacking in any constitutional or general law authority to carve out or create a new subclass of superior court judges on its own, whether for purposes of providing unequal salary supplements, unequal treatment in providing contingent expense allowances, or any other funding reasonably necessary to the proper operation and performance of the superior court judges in the judicial circuit in carrying out their constitutional and statutory duties.
However, even were one to assume that the county had any lawful authority at all to carve out a subclassification of superior court judges on its own, the exercise of that authority would still have to be reasonable. Reasonableness, in my opinion, is negated in this case in light of the unquestioned state policy, as expounded in the previously cited constitutional provisions and statutes of the state, providing for statewide uniformity of treatment (i.e., "equal" treatment) of all superior court judges in jurisdiction, power, dignity, and qualifications, as well as in salary and allowances, except for those differences which are themselves expressly permitted by the Constitution (e.g., the county's payment of a local salary supplement). For these reasons, it is also my opinion that the disparity of county support for the expenses to which you refer in your request (staffing and operating budget) cannot constitutionally be the subject of discriminatory treatment respecting different judges of the same judicial circuit.
Accordingly, it is my unofficial opinion that Fulton County's obligation to accord equal treatment to all superior court judges of the Atlanta Judicial Circuit, already judicially determined with respect to county salary supplements, is equally applicable to all county funded support services, including staffing (e.g., law clerks, secretaries, court reporters, case managers, and the like) and the operating budget required for a superior court judge properly to perform his or her constitutional and statutory duties.
Issued this 22nd day of October, 2002.
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This responds to your request for my opinion on the issue of whether emergency medical expenses are to be borne by the Department of Juvenile Justice (hereinafter "the Department") or by the county of residence of a juvenile when the Department must seek emergency medical treatment for a juvenile detainee who is in the legal custody of a juvenile court, but in the physical custody of the Department (hereinafter "court detainees"). I understand that the Department provides basic medical services to all youths held by the Department, but that there are instances when youths held, including court detainees, require medical attention beyond the capabilities of the Department. I further understand that a disagreement exists between the Department and several counties over this issue which has resulted in some medical care providers refusing to provide service to juveniles being held by the Department. After a careful review of the relevant statutes, I conclude that the expense of emergency medical care for a juvenile who has not yet been committed to the Department under O.C.G.A. §§ 15-11-66 or 15-11-67 is appropriately charged to the funds of the county upon certification of the expense by the juvenile court having jurisdiction over the court detainee.
Georgia's Juvenile Code, codified at O.C.G.A. §§ 15-11-1 through 15-11-177 , provides that juveniles who are adjudged delinquent or unruly may be "committed" by a juvenile court to the legal custody of the Department. See O.C.G.A. §§ 15-11-66(a) ; 15-11-67; 49-4A-8. Once the Department has been given legal custody of a child or youth under Georgia's Juvenile Code, the Department has "the right and duty to provide or obtain for a child or youth medical, hospital, psychiatric, surgical, or dental care or services as may be considered appropriate and necessary." O.C.G.A. § 49-4A-7(b) . Thus, the sole issue to be resolved is when does the Department obtain legal custody, as contrasted with mere physical custody, of a child or youth?
In addition to providing for "commitment" to the Department, the Juvenile Code provides for youths to be temporarily detained at a Department facility prior to final disposition hearings under O.C.G.A. §§ 15-11-66 or 15-11-67 . For example, O.C.G.A. § 15-11-48(a)(3) allows for the detention of alleged delinquent or unruly children "in a detention home or center for delinquent children which is under the direction or supervision of the court or other public authority" (emphasis added). Further, O.C.G.A. § 15-11-65 permits the juvenile court to order that delinquent or unruly juveniles may be detained for up to 30 days between the adjudicatory hearing and the disposition hearing, and further permits the court to extend this period if necessary. It is my understanding that many youths are in the care of the Department under this Code section. Thus, the statutory scheme makes clear that the General Assembly envisioned and specifically provided for pre-commitment detention of juveniles by the Department when so ordered by a juvenile court. See, e.g., O.C.G.A. § 15-11-46 .
In all interpretations of statutes the courts shall look diligently for the intention of the General Assembly, keeping in view at all times the old law, the evil, and the remedy. O.C.G.A. § 1-3-1 . Further, Georgia courts have long recognized that in the construction of a statute the legislative intent must be ascertained from a consideration of the statute as a whole. The construction of language and words used in one part of the statute must be made in light of the legislative intent as found in the statute as a whole. Board of Trustees v. Christy, 246 Ga. 553, 554-55 (1980). "[A] statute must be construed in relation to other statutes of which it is a part, and all statutes relating to the same subject matter, briefly called statutes 'in pari materia,' are construed and harmonized wherever possible, so as to ascertain the legislative intendment and give effect thereto." Butterworth v. Butterworth, 227 Ga. 301, 303-04 (1971), quoting Ryan v. Comm'rs of Chatham County, 203 Ga. 730, 731 (1948). Accordingly, Georgia's Juvenile Code must be read in pari materia with Chapter 4A of Title 49, setting forth the powers and duties of the Department of Juvenile Justice (formerly known as "the Board of Children and Youth Services"). The cardinal rule for the construction of statutes is to ascertain the intent of the General Assembly and the purpose in enacting the law, then give it that construction which will effectuate the legislative intent and purpose. City of Jesup v. Bennett, 226 Ga. 606 (1970); City of Roswell v. City of Atlanta, 261 Ga. 657 (1991).
Reading O.C.G.A. §§ 15-11-46 , 15-11-48 , 15-11-65 , 15-11-66 , 15-11-67 , 49-4A-7(b) , and 49-4A-8 in pari materia, the statutes clearly differentiate between formal commitment to the Department and temporary detention by the Department. This distinction is further clarified by referral to the Uniform Juvenile Court Rule 3.8, which identifies two separate forms - the "ORDER FOR DETENTION" (designated as Form JUV-13) and the "ORDER OF COMMITMENT" (Form JUV-15). The uniform "ORDER FOR DETENTION" reads in relevant part: "It is therefore ordered that said child be detained in the custody of the court until further order of the court or until released by a person duly authorized by the court." Uniform Juvenile Court Rule 3.8 (Form JUV-13)(emphasis added). Thus, the Department does not obtain legal custody of a court detainee until the court, under the authority granted to it by O.C.G.A. §§ 15-11-65 or 15-11-66 and in conjunction with O.C.G.A. § 49-4A-8 , has issued an order of commitment.
How expenses are to be handled while a matter is pending before a juvenile court is codified at O.C.G.A. § 15-11-8 , entitled "Expenses charged to county; payment by parents on court order." That Code section specifically empowers the juvenile courts to assess costs by providing that certain enumerated categories of expenses "shall be a charge upon the funds of the county upon certification thereof by the court." O.C.G.A. § 15-11-8(a) . Included in these enumerated expenses is "the expense of . . . transportation, subsistence, and detention of the child, and other like expenses incurred in the proceedings under this chapter." O.C.G.A. § 15-11-8(a)(5) (emphasis added).
In all statutory interpretation, "words in a statute should be given 'their ordinary and everyday meaning.'" Risser v. City of Thomasville, 248 Ga. 866 (1982) (quoting O.C.G.A. § 1-3-1(b) ). The word "subsistence" is not defined anywhere in the Georgia Code; however, elsewhere in the Juvenile Code "subsistence" is used in the definition of a "deprived child." Under O.C.G.A. § 15-11-2(8) (emphasis added), deprived child means "a child who is without proper parental care or control, subsistence, education as required by law, or other care or control necessary for the child's physical, mental, or emotional health or morals." Cases seeking termination of parental rights due to deprivation of a child have cited medical neglect as important evidence justifying a finding of deprivation. For example, in In Re M.L.G., the Georgia Court of Appeals "agreed with the juvenile court that M.L.G. was a deprived child because of the parents' failure to provide the special care required by the child's . . . medical condition." 170 Ga. App. 642, 646-47 (1984). 1

The legislative intent to include medical care as a component of "subsistence" is further supported by juvenile law decisions from other states. For example, in construing the statutory language "care and custody" of a juvenile, the Kansas Court of Appeals held "we are of the opinion that, arguably, expenses of the care and custody of a juvenile offender would include such expenses as the cost of food, shelter, education, and ordering medical care . . . ." Shelter Mut. Ins. Co. v. Williams, 788 P.2d 1344 (Kan. Ct. App. 1990); see KAN. STAT. ANN. § 38-1616 (2001). Finally, it must be remembered that "the Juvenile Court Code of Georgia 'is to be liberally construed toward the protection of the child whose well-being is threatened.'" Moss v. Moss, 135 Ga. App. 401, 405 (1975) (citing former GA. CODE ANN. § 24A-101, now codified at O.C.G.A. § 15-11-1 ). Bearing in mind the General Assembly's explicit emphasis on the well-being of the juvenile, it must be concluded that, when providing in O.C.G.A. § 15-11-8 for the expenses of subsistence and detention of a court detainee, the General Assembly implicitly included necessary medical care.
Additional support for this conclusion is found in an attempt to change the law in this regard during the 2002 session of the General Assembly. House Bill 642, as initially introduced, was concerned with discovery in juvenile cases. It was amended during the legislative process to include a requirement that the cost of care and support of a child temporarily placed in the Department's custody be borne by the Department. The Governor vetoed House Bill 6422, but the attempted enactment into law is significant. The courts have stated that "it may be presumed that the General Assembly did not undertake a meaningless act" when the wording of an existing statute is altered. Webb v. Echols, 211 Ga. 724 (1955); see also Houston v. Lowes of Savannah, 235 Ga. 201, 204 (1975). "It is well settled in this jurisdiction that all statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it." Buice v. Dixon, 223 Ga. 645, 647 (1967); see also Asberry v. State, 220 Ga. App. 40 (1996); State v. Camp, 189 Ga. 209, 210 (1939). Clearly, both the General Assembly in passing the legislation and the Governor in vetoing it understood that the counties are primarily liable for these medical costs. If the counties were not liable for the medical expenses incurred on behalf of a court detainee, the amendment to HB 642 would have been superfluous.
It is important to point out that the juvenile courts are authorized under paragraph (b) of O.C.G.A. § 15-11-8 , following a hearing, to order the parents or other persons legally obligated to care and support the child either to pay these costs up front or to reimburse the county or other public care providers for all such expenses incurred on behalf of the child. "Unless otherwise ordered, payment shall be made to the clerk of the court for remittance to the person or agency, including the Department of Human Resources, to whom compensation is due or, if the costs and expenses have been paid by the county, to the appropriate officer of the county." O.C.G.A. § 15-11-8(b) . Thus, if the parents or other legally obligated persons are financially able, all precommitment expenses incurred on behalf of the child are ultimately to be borne by those persons, upon order of the court. Because the need for medical care is sometimes an emergency, it is likely that the county would be required to pay those expenses initially and then seek reimbursement through the procedures established in paragraph (b) of O.C.G.A. § 15-11-8 .
For all of the reasons set forth above, it is my official opinion that all costs related to subsistence and detention, including emergency medical costs, incurred on behalf of juveniles held in Department facilities prior to a formal commitment to the Department are properly assessed to the counties. However, the juvenile court having jurisdiction over the juvenile should certify those costs before county funds can be charged.
Footnotes
Footnotes
1 	 The inclusion of medical care as a component of "subsistence" as used in the Juvenile Code is supported by the dictionary definition of the term, which is "the minimum (as of food and clothing) necessary to support life." New Merriam-Webster Dictionary 714 (4th ed. 1989).
2 	 In Veto Number 11 (2002), the Governor noted that "an unrelated amendment was added which would shift the cost to the Department of Juvenile Justice of care and support of a child temporarily placed in or committed to the custody of the Department. Currently the cost of such temporary commitment is borne by the child's county of domicile. The estimated cost to the Department for this amendment is in excess of $ 3.7 million per year and no budgetary provision has been made for such costs. Therefore . . . I VETO House Bill 642 and encourage the General Assembly to reenact it without costly riders."
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You have requested my opinion whether state and local law enforcement officers assigned to drug task forces may be paid for overtime using federal forfeiture funds. It is my opinion that such use of federal forfeiture funds is prohibited by O.C.G.A. §§ 16-13-48.1 and 16-13-49(u)(4)(D)(i) .
Generally, state and local law enforcement agencies may receive forfeited assets through either state or federal forfeiture procedures. Under Georgia law, property, money, or other things of value which are either directly or indirectly linked to a violation of the Georgia Controlled Substances Act, O.C.G.A. §§ 16-13-20 through 16-13-56 , are subject to forfeiture pursuant to O.C.G.A. § 16-13-49 . While proceeds from assets forfeited pursuant thereto may be used "for any official law enforcement purpose," proceeds may not be used "for the payment of salaries or rewards to law enforcement personnel." O.C.G.A. § 16-13-49(u)(4)(D)(i) . See also 1992 Op. Att'y Gen. U92-22 (assets forfeited pursuant to O.C.G.A. § 16-13-49 may not be used to pay the salary of the executive director of a multi-agency narcotics squad).
Assets received by state and local law enforcement agencies may also result from federal law. See 18 U.S.C. § 981; 19 U.S.C. §§ 1613b (a)(1)(F) and 1616a(c)(1)(B)(ii); 21 U.S.C. § 881. The disposition of federally forfeited property or sale proceeds generated therefrom is generally left to the discretion of the Attorney General of the United States or the Secretary of the Treasury of the United States depending upon the nature of the forfeiture. 18 U.S.C. § 981 (e). Pursuant to this discretion, these officials may "transfer such property on such terms and conditions as  they may determine . . . to any State or local law enforcement agency which participated directly in any of the acts which led to the seizure or forfeiture of the property." 18 U.S.C. § 981 (e)(2) (emphasis supplied). Your question is whether proceeds received by state and local law enforcement agencies pursuant to this type of federal forfeiture may be used to pay overtime to law enforcement officers assigned to local and regional drug task forces.
Regarding federal forfeitures received by state and local law enforcement agencies, Georgia law states:
Money or property seized or forfeited pursuant to federal law regarding controlled substances, marijuana, or dangerous drugs, which money, property, or proceeds therefrom are authorized by that federal law to be transferred to a cooperating law enforcement agency of this state or any political subdivision thereof, shall be utilized by the law enforcement agency or political subdivision to which the money, property, or proceeds are so transferred as provided by such federal law and regulations thereunder. Unless otherwise required by federal law or regulation, such funds shall be received  and utilized as provided by Georgia law.
O.C.G.A. § 16-13-48.1 (emphasis supplied).
Therefore, "unless otherwise required by federal law," money or property received pursuant to federal forfeitures must be used in accordance with Georgia law. The initial question is whether federal law requires that federally forfeited assets be used for the payment of salaries of state and local law enforcement agents.
As to the federal forfeiture statutes, there is no federal requirement that forfeited property or proceeds transferred to state and local law enforcement agencies must be used for the payment of law enforcement overtime salaries. On the contrary, the only statutory reference to overtime salaries is in a discretionary context where the payment of overtime salaries is listed as an "available" use of the transferred forfeitures. See 19 U.S.C. § 1613b (a)(3)(F); 28 U.S.C. § 524 (c)(1)(I). Thus, payment of overtime salaries is not a required use under federal law.
Moreover, as noted above, transfers of federally forfeited assets may be made "on such terms and conditions as [the federal officials] may determine." 18 U.S.C. § 981 (e). The United States Attorney General has provided compliance guidelines to assist in the proper sharing of federal forfeiture funds. See EXECUTIVE OFFICE FOR ASSET FORFEITURE, OFFICE OF THE DEPUTY ATT'Y GEN., U.S. DEP'T OF JUSTICE, A GUIDE TO EQUITABLE SHARING OF FEDERALLY FORFEITED PROPERTY FOR STATE AND LOCAL LAW ENFORCEMENT AGENCIES (1994) (hereinafter "the GUIDE").1 As stated in the foreword of the GUIDE by the Attorney General, the purpose of the GUIDE is "to enhance the integrity of the sharing program so that it will continue to merit public confidence and support." In the absence of other directives, the GUIDE is assumed to set out the United States Attorney General's terms and conditions for 18 U.S.C. § 981 (e)(2) transfers to state and local law enforcement agencies.

The GUIDE states that overtime for state and local law enforcement agents is a "permissible" use of transferred funds, but the GUIDE also contains a caveat that such use is "subject to laws . . . of the state or local jurisdiction governing the use of public funds available for law enforcement purposes." GUIDE, § X.A.1.a, at 10. Moreover, the GUIDE's "Impermissible Uses" section provides that
shared funds may not be used for any purpose that would constitute an improper use of state or local law enforcement funds under the laws . . . of the state or local jurisdiction of which the agency is a part.
Id., § X.A.2.e, at 12.
A policy statement issued by the United States Department of Justice as an addendum to the GUIDE provides:
The prospect of receiving forfeited funds should not influence the relative priorities of law enforcement agencies. Moreover, there should be no appearance that law enforcement decisions are motivated by the prospect of receiving forfeited funds. Accordingly, asset forfeiture funds generally should not be used to pay the salaries of law enforcement officers.
Id., Addendum, § 3, at 3.
Since there is no federal requirement that federally transferred forfeiture funds must be used for the payment of overtime to state and local law enforcement agents, the use of such funds is controlled by state law. The General Assembly has prohibited state law forfeitures from being used "for the payment of salaries or rewards to law enforcement personnel." O.C.G.A. § 16-13-49(u)(4)(D)(i) . Thus, it is my opinion that such funds may not be used to pay the salaries of law enforcement officers since such use is prohibited by O.C.G.A. § 16-13-49(u)(4)(D)(i) .
Moreover, the Georgia Supreme Court has broadly defined "salary" as "compensation paid by an employer for services rendered . . . . [It] is not dependent on the frequency or duration of the services performed." Bardugon v. Bardugon, 268 Ga. 361 (1997). Additionally, benefits received by an employee as a part of the employee's compensation package are also included within the broad definition of "salary." Guntin v. Guntin, 263 Ga. 241, 242 (1993). Given these holdings, it is my further opinion that overtime compensation and other related benefits are included within the definition of "salaries" prohibited by O.C.G.A. § 16-13-49(u)(4)(D)(i) .
Therefore, it is my official opinion that under Georgia law federal forfeiture funds may not be used to pay the salaries of law enforcement officers, including overtime pay and other benefits.
Footnotes
Footnotes
1 	 The Executive Office for Asset Forfeiture has advised that this is the most current version of the Guide.
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The State Ethics Commission has requested my opinion of whether the service of a lawyer as a Commission member would be affected by the following: (1) lobbying by lawyers and others affiliated with the law firm of which the Commissioner is a member, so long as the Commissioner himself or herself refrains from lobbying; (2) the Commissioner and other members of the firm practicing administrative law and representing clients before state agencies; and (3) the Commissioner and other members of the firm representing Georgia governmental entities such as state agencies and local governments. Each issue is addressed below.
1. Lobbying by lawyers and others affiliated with a Commissioner's law firm.
The State Ethics Commission first asks whether the service of a Commission member who is an attorney would be affected by the practice of lobbying by lawyers and others affiliated with the law firm of which the Commissioner is a member, so long as the Commissioner himself or herself refrains from lobbying. The practice of lobbying is regulated by Article 4 of the Ethics in Government Act, O.C.G.A. §§ 21-5-70 through 21-5-73 . Under the Act, the State Ethics Commission is charged with various duties regarding the registration and conduct of lobbyists including the denial, suspension, or revocation of a lobbyist's registration. O.C.G.A. § 21-5-72 .
Article I, Section II, Paragraph I of the Georgia Constitution provides that "public officers are the trustees and servants of the people and are at all times amenable to them." Indeed, a "public trustee may not be employed to perform services for the public which he or she is called upon as a public official to supervise in any manner." 1982 Op. Att'y Gen. 82-82. See Welsh v. Wilson, 218 Ga. 843, 844-45 (1963); Twiggs v. Wingfield, 147 Ga. 790, 795-96 (1918). In Mayor of Macon v. Huff, 60 Ga. 221, 224 (1878), the Georgia Supreme Court stated that
the fundamental principle which will be found to underlie all adjudications made in this state on similar questions, and which, we think, has not been upset by any well considered case anywhere, is that no officer or agent, public or private, whose duty it is to supervise a contract in behalf of his employers or principal, can himself undertake to do that thing which his office or agency makes it his duty to supervise for others, and to see to it for them that it is well and faithfully done. The reason is too plain and palpable for serious dispute. The man becomes a judge in his own case. He agrees to perform work himself, and yet is to judge whether or not it is well done.
Because the practice of lobbying by a member of the Commission could result in a case against that member coming before the Commission, it is apparent that the Commission has already concluded that lobbying by one of its members would be inappropriate. As this office has noted in the past, a Commission member "must always be cognizant of his duties and avoid involvement in particular factual circumstances which would give rise to either an appearance of impropriety or an actual conflict of interest." 1997 Op. Att'y Gen. U97-11. This, therefore, explains the Commission's limitation of the lobbying issue to situations where members of a Commission member's law firm other than the Commissioner himself or herself engage in lobbying.
With that limitation in mind, my research has revealed no authority in Georgia that would prohibit lawyers and others affiliated with the law firm to which a Commissioner belongs from engaging in lobbying. This is especially true in light of Georgia Ports Authority v. Harris, 274 Ga. 146 (2001), which adopted a new ad hoc conflicts of interest standard in evaluating the actions of state officers. See also Georgia Dep't of Human Resources v. Sistrunk, 249 Ga. 543 (1982) (overruled in Harris). Accordingly, it is my opinion that, so long as the Commissioner refrains from lobbying, lawyers and others affiliated with the law firm to which a Commissioner belongs may, depending upon the particular facts and circumstances of each case, engage in lobbying.
Of course, should a situation develop where a lobbying case against a lawyer or another person affiliated with a Commissioner's law firm comes before the Commission, it would be up to each Commissioner to determine whether he or she should voluntarily recuse himself or herself. See 1989 Op. Att'y Gen. 89-9. In making such a decision, a Commissioner could look to other provisions of Georgia law, such as the state's general Code of Ethics and the code for boards and authorities created by general law. O.C.G.A. §§ 45-10-1 , 45-10-3 . For example, O.C.G.A. § 45-10-3(3) provides that a member shall "not engage in any business with the government, either directly or indirectly, which is inconsistent with the conscientious performance of his governmental duties." Additionally, the Code of Ethics provides that a member shall "never take any official action with regard to any matter under circumstances in which he knows or should know that he has a direct or indirect monetary interest in the subject matter of such matter or in the outcome of such official action." O.C.G.A. § 45-10-3 (9) . An appearance of impropriety could also be raised if members of the Commissioner's law firm engaged in lobbying activities connected with proposed legislation affecting the Ethics in Government Act or the State Ethics Commission. It may be that the Commission itself would choose to adopt its own guidelines for how situations such as those described above would be handled so that it would be prepared to address this problem should it ever develop.
2. The practice of administrative law and the representation of clients before state agencies by an attorney member of the State Ethics Commission and other members of his or her law firm.
The Commission next asks whether the service of a Commissioner who is an attorney would be affected by the Commissioner and other members of his or her law firm practicing administrative law and representing clients before state agencies. There does not appear to be a general prohibition against such persons practicing administrative law before agencies other than the State Ethics Commission. Previously, the Attorney General opined that lawyer-legislators could only engage in a limited administrative law practice, but the continued viability of that opinion is called into question by the decision of the Supreme Court in Georgia Ports Authority v. Harris, supra.  1983 Op. Att'y Gen. U83-6. However, any such activity would also have to be reviewed in accordance with the principles outlined above and certainly any involvement of the Commission itself, even peripherally, would raise potential issues of conflicts of interest. For example, I note that under Rule 189-1-.02 of the Rules of the State Ethics Commission, a former member of the Commission cannot represent a client before the Commission until two years have elapsed since the termination of his or her service as a Commission member.
3. The representation of Georgia governmental entities by an attorney member of the State Ethics Commission and other members of his or her law firm.
The Commission's final question is whether the service of a Commission member who is an attorney would be affected by the Commissioner and other members of his or her law firm representing Georgia governmental entities such as state agencies and local governments. With regard to the representation of local governments, this office has opined, in the context of lawyer-legislators, that so long as the county or city that the lawyer-legislator represents is not undertaking an action adverse to the state or its agencies, no per se constitutional or statutory conflict of interest exists. 1984 Op. Att'y Gen. U84-34. Applying this reasoning to the members of the State Ethics Commission in light of Georgia Ports Authority v. Harris, supra, a Commission member who is an attorney and other members of his or her law firm may generally represent local governments so long as the representation does not involve taking an action adverse to the Commission itself.
With regard to whether a Commissioner who is an attorney and members of his or her law firm may continue to represent state agencies, I assume you refer to that representation which occurs, and can only occur, by way of appointment as a Special Assistant Attorney General pursuant to O.C.G.A. § 45-15-4 or as otherwise provided by law. See 1995 Op. Att'y Gen. 95-1. Within the context of providing legal representation as a Special Assistant Attorney General, there are certain conflict of interest restrictions that are imposed as a matter of policy by this office. For example, no appointee and no member of the appointee's firm may be in an adversarial relationship or otherwise have a conflict with the client for which the legal assistance is being provided.
In addition to conflict of interest restrictions imposed by the Attorney General, there is a broader issue of whether a Commissioner and members of his or her law firm may transact any business or have any business dealings generally with state agencies. The answer lies in Georgia's conflict of interest statutes regulating transactions between state agencies and public officials. See O.C.G.A. §§ 45-10-20 through 45-10-28 . A member of the Commission is a part-time public official with limited powers. O.C.G.A. §§ 45-10-20 (6) , (7), and (9). Under O.C.G.A. § 45-10-22(a)(2)
it shall be unlawful for any public official who has limited powers, for himself or on behalf of any business, or for any business in which such public official or member of his family has a substantial interest to transact any business with the agency for which such public official serves.
Thus, not only is a member of the State Ethics Commission prohibited from engaging in any business transaction with the Commission, but the prohibition also extends to any business on whose behalf a Commissioner is acting or to any business in which a Commissioner or a member of his or her family owns a substantial interest. Id. For this reason, the other members of a Commissioner's law firm would be prohibited from engaging in any business transaction with the Commission if the Commissioner or a member of his or her family owns a substantial interest, which is defined as "the direct or indirect ownership of more than 25% of the assets or stock of any business," in the law firm. O.C.G.A. § 45-10-20 (11) .
Additionally, when O.C.G.A. § 45-10-22(a)(2) is read in pari materia with O.C.G.A. §§ 45-10-3(3) and (9), it would also constitute an impermissible conflict of interest for a Commissioner, any business on whose behalf a Commissioner is acting, or any business in which the Commissioner or a member of his or her family owns a substantial interest to transact business with a state agency other than the State Ethics Commission if the work is directly or indirectly for the benefit of the State Ethics Commission. See 1991 Op. Att'y Gen. U91-13; 1984 Op. Att'y Gen. 84-18; 1983 Op. Att'y Gen. U83-56.
Finally, there are exceptions set forth at O.C.G.A. § 45-10-25 that, depending on the particular facts and circumstances of a business transaction, could potentially authorize a Commissioner to transact business with the State Ethics Commission. Nevertheless, the provisions of Article I, Section II, Paragraph I of the Georgia Constitution and O.C.G.A. § 45-10-3 counsel against such a business transaction as it could give rise to an appearance of impropriety if not an actual conflict of interest. After all, a public trustee may not be employed to perform services for the public which he or she is called upon as a public official to supervise. 1982 Op. Att'y Gen. 82-82. See Welsh v. Wilson, 218 Ga. 843, 844-45 (1963); Twiggs v. Wingfield, 147 Ga. 790, 795-96 (1918).
Conclusion
I trust that the foregoing has been responsive to the Commission's conflict of interest questions regarding the service of a Commission member who is an attorney. If you have any further questions concerning this matter, please do not hesitate to contact me.
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You have asked my opinion whether a license under the Georgia Industrial Loan Act, O.C.G.A. §§ 7-3-1 through 7-3-29 (hereinafter "the Act") is required in order to offer short-term cash advances (commonly called "payday loans") of $ 3000 or less. In addition, you have asked whether such cash advances are governed by the Act when offered in connection with catalog coupon sales, purchase-leaseback transactions, or similar consideration. It is my opinion that an industrial loan license is required to make "payday loans" of $ 3000 or less, unless the lender is exempt under O.C.G.A. § 7-3-6 , and that "payday loans" are subject to the Act notwithstanding the lender's use of token consideration such as catalog coupons or purchase-leaseback arrangements.
The Payday Loan
It is my understanding that the typical "payday loan" transaction involves an advance to the borrower of $ 500 or less which is due to be repaid within a short period of time, usually two weeks. The borrower gives a check to the lender in the amount of the advance, plus an additional amount representing the lender's fee. The check is held by the lender until the advance is due to be repaid. At that time, one of three things will happen: the lender will negotiate the check, the borrower will redeem the check with cash, or the borrower will pay a fee for the privilege of extending the due date of the advance for another two weeks (referred to as a renewal or "rollover"). Payday lenders typically charge fees of between 20% and 30% for a two-week advance. Such fees compute to an annual percentage rate of 520% to 780%. The character of these transactions is that of a loan, with the lender's fee representing consideration for the use of money over time.
It is also my understanding that many lenders have developed schemes intended to disguise the true character of the payday loan transaction. These schemes typically introduce a token consideration into the transaction in order to create the appearance that the lender's fee is paid in return for the token consideration rather than for the use of money over time. Recent examples of transactions employing such token considerations include storage fees, Watson v. State, 235 Ga. App. 381 (1988); gift certificates or catalog coupons, Cashback Catalog Coupon Sales, Inc. v. Price, 102 F. Supp. 2d 1375 (S.D. Ga. 2000), Greenberg v. Commonwealth, 499 S.E.2d 266, 271 (Va. 1998); memberships or benefit clubs; discount coupons for title loans; or the purchase and leaseback of a consumer item owned by the borrower. The salient features of the "payday loan" transaction, however, remain the same: the lender advances money to the borrower, the borrower must repay the principal amount to the lender within a specified time period, the borrower's check is held by the lender pending repayment, and the lender receives a fee in addition to the repayment of the principal.
Analysis
The practice of making "payday loans" is not a new one. It is described in older cases as "wage buying" or "salary buying." See, e.g., Gunnels v. Atlanta Bar Ass'n, 191 Ga. 366 (1940); Hinton v. Mack Publ'g Co., 41 Ga. App. 823 (1930); Public Fin. Corp. v. Londeree, 106 S.E.2d 760, 767 (Va. 1959). It is the use of personal checks as security for the loan that marks the modern variant of this old practice. Payday loans have been recognized by many courts, in Georgia and elsewhere, as a pretext for usury. Cashback Catalog Sales, Inc. v. Price, 102 F. Supp. 2d 1375 (S.D. Ga. 2000); Hamilton v. York, 987 F. Supp. 953 (E.D. Ky. 1997); Turner v. E-Z Check Cashing, 35 F. Supp. 2d 1042 (M.D. Tenn. 1999); Greenberg v. Commonwealth, 499 S.E.2d 266 (Va. 1998); White v. Check Holders, Inc., 996 S.W.2d 496 (Ky. 1999); Livingston v. Fast Cash USA, Inc., 753 N.E.2d 572 (Ind. 2001).

The Act was enacted in 1955 for the purpose of curbing abuse by unregulated entities engaged in the making of small loans. Marshall v. Fulton Nat'l Bank, 145 Ga. App. 190 (1978). The Act defines a "loan" as "any advance of money in an amount of $ 3000 or less under a contract requiring repayment and any and all renewals or refinancing thereof or any part thereof." O.C.G.A. § 7-3-3(4) . Unless exempted under O.C.G.A. § 7-3-6 , no person is permitted to make a loan of $ 3000 or less without first obtaining a license from the Industrial Loan Commissioner. O.C.G.A. § 7-3-4 .
An industrial lender may "charge, contract for, receive and collect interest at a rate not to exceed 10 percent per annum of the face amount of the contract." O.C.G.A. § 7-3-14(1) (Supp. 2001). Loan fees and late charges are permitted but are strictly limited. O.C.G.A. § 7-3-14 . No additional amounts may be charged, contracted for, or collected in connection with an industrial loan. O.C.G.A. § 7-3-15 . See also Op. Att'y Gen. No. 2000-1 (Ind. 2000) (payday lender cannot avoid statutory fee limitations by referring to charges as "service fees").
The facts of the typical "payday loan" transaction as described above clearly fall within the scope of the Act. By advancing an amount of money equal to or less than $ 3000 to the customer under an agreement that it be repaid, the merchant has made a "loan" within the definition set forth in O.C.G.A. § 7-3-3(4) . Several courts have recognized that the act of advancing cash in return for the customer's check, with an understanding that the check would not be negotiated for a specified period of time, is a "forbearance of money" and an extension of credit. Cashback Catalog Sales, Inc., 102 F. Supp. 2d 1375, 1379 (S.D. Ga. 2000); Turner v. E-Z Check Cashing, 35 F. Supp. 2d at 1047-48; Miller v. HLT Check Exchange, 215 Bankr. 970, 974 (E.D. Ky. 1997) ("If this is not an extension of credit, this Court finds is hard to imagine any transaction that is."); Op. Att'y Gen. No. 00-26 (Fla. 2000).1 Therefore, one who makes a "payday loan" in an amount of $ 3000 or less must conform to the requirements of the Act, including the requirement of a license from the Industrial Loan Commissioner, unless exempted under O.C.G.A. § 7-3-6 .

As to the second part of your question, I note that lenders have a long history of disguising usurious transactions for the purpose of avoiding the strictures of the law. The courts of this state have long shown a willingness to disregard the form of a usurious transaction in order to reveal its true character as a loan. As the Georgia Supreme Court has stated:
Whether a given transaction is a purchase . . . or a loan of money . . . depends, not upon the form of words used in contracting, but upon the real intent and understanding of the parties. No disguise of language can avail for covering up usury, or glossing over an usurious contract. The theory that a contract will be usurious or not according to the kind of paper-bag it is put up in, or according to the more or less ingenious phrases made use of in negotiating it, is altogether erroneous. The law intends that a search for usury shall penetrate to the substance.
Pope v. Marshall, 78 Ga. 635, 640 (1887); Tribble v. State, 89 Ga. App. 593, 596-97 (1954); Jackson v. Commercial Credit Corp, 90 Ga. App. 352, 355 (1954). The courts will "critically inspect and analyze" the substance of a transaction and in so doing "the name by which the transaction is denominated is altogether immaterial". Tribble v. State, 89 Ga. App. at 596; Bank of Lumpkin v. Farmers State Bank, 161 Ga. 801 (1926). "Any contrivance to evade the usury laws and enable the lender to get more than legal interest will render the transaction usurious, and the courts will look to the actual nature of the transaction and not to the form the parties have given it." Williams v. Powell, 214 Ga. App. 216, 219 (1996); Young v. First Nat'l Bank, 22 Ga. App. 58, 65-66 (1918); Gunnels v. Atlanta Bar Ass'n, 191 Ga. at 381. "'It is the policy of the laws of this State to inhibit the taking of usury under every and any pretense or contrivance whatsoever. . . .'" West v. Dorsey, 248 Ga. 790, 792 (1982) (quoting McGehee v. Petree, 165 Ga. 492 (1927)); Troutman v. Barnett, 9 Ga. 30, 35 (1850).
Some of the guises commonly used by payday lenders to mask their transactions have been employed by usurers in other contexts, and have long since been discredited by the courts. "The practice of requiring a 'tie-in' sale of insurance or some other commodity which the borrower does not need or desire as a condition precedent to a loan has frequently been held usurious." Tribble v. State, 89 Ga. App. at 597. Cases involving the alleged sale of "coupons" to disguise interest include Cash Service Co. v. Ward, 192 S.E. 344 (W.Va. 1937); Bushman v. Holmgram, 81 S.W.2d 177 (Tex. App. 1935); Glover v. Bushman, 104 S.W.2d 66 (Tex. App. 1937); and White v. Anderson, 147 S.W. 1122 (Mo. App. 1912). Cases involving the use of a sham "purchase and buyback" to disguise interest include Pope v. Marshall, 78 Ga. 635 (1887); Browner v. District of Columbia, 549 A.2d 1107 (D.C. App. 1988); Kuykendall v. Malernee, 516 P.2d 558 (Okla. App. 1973); Reitze v. Humphries, 125 P. 518 (Colo. 1912); Kjar v. Brimley, 497 P.2d 23, 25 (Utah 1972); and Bantuelle v. Williams, 667 S.W.2d 810 (Tex. App. 1983).
It is necessary to ascertain the true intent of the parties in each such transaction in order to determine if it is in fact a loan. The mere fact that the value of the token consideration and cash advanced by the merchant is equal to the price paid by the customer does not necessarily prove that the transaction was not a loan. Cashback Catalog Sales, Inc. v. Price, 102 F. Supp. 2d at 1379. If the substance of the transaction is the advance of money in return for a fee, then the transaction should be considered a loan and subject to the terms of the Act. It is my opinion that the transaction should be considered a loan if money is advanced pursuant to an agreement or understanding that it be repaid within a specified period of time, and the borrower's intent in entering into the transaction is to obtain the use of money rather than to purchase the token consideration.
Conclusion
Therefore, it is my official opinion that a "payday loan" is within the definition of a "loan" for purposes of the Industrial Loan Act and that the maker of a "payday loan" remains subject to the Act notwithstanding the use of a guise or the issuance of a token consideration. Unless the lender is exempt under O.C.G.A. § 7-3-6 , the making of payday loans as described above by an unlicensed lender is a violation of the Act.
Footnotes
Footnotes
1 	 The Board of Governors of the Federal Reserve System, in the official staff commentary to Regulation Z ("Truth in Lending"), specifically recognizes payday loans to be consumer credit transactions. 12 C.F.R. § 226.2(a)(14)(2) (Supp. I 2001).
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This responds to your request for an opinion regarding the measurement of distances under O.C.G.A. § 3-3-21 .
Pursuant to O.C.G.A. § 3-3-21(a)(1) :
No person knowingly and intentionally may sell or offer to sell:
(A) Any distilled spirits in or within 100 yards of any church building or within 200 yards of any school building, educational building, school grounds, or college campus . . . .
(Emphasis added.)1 O.C.G.A. § 3-3-21(c) provides that "for purposes of this Code section, distances shall be measured by the most direct route of travel on the ground." 2,3 In the area of alcoholic beverages, the State Revenue Commissioner has the authority to enact reasonable rules and regulations. O.C.G.A. § 3-2-2 . Regulation 560-2-2-.32 of the State Revenue Commissioner provides as follows:
(1) Unless otherwise provided by law, all measurements, to determine distances, required by the Georgia Alcoholic Beverage Code, for the issuance of state beverage alcohol licenses, shall be measured by the most direct route of travel on the ground and shall be measured in the following manner:
(a) from the front door of the structure from which beverage alcohol is sold or offered for sale;
(b) in a straight line to the nearest public sidewalk, walkway, street, road or highway;
(c) along such public sidewalk, walkway, street, road or highway by the nearest route;
(d) to the front door of the building, or to the nearest portion of the grounds, whichever is applicable under the appropriate statute.
(Emphasis added.) The use of the terms "building" and "grounds" in subsection (d) of Revenue Regulation 560-2-2-.32 seems to express a distinction in the measurement of distances. The term "church building" appears more narrow than the terms "school building, educational building, school grounds, or college campus" in O.C.G.A. § 3-3-21(a)(1)(A) .

In Davidson v. Lovett, the Georgia Supreme Court interpreted the phrase "school or schoolhouse" to encompass all of the instructional premises of schools, not just the actual school buildings. 242 Ga. 375, 376 (1978). In analyzing the language of former Ga. Code Ann. § 58-724 which prohibited the sale of alcoholic beverages "upon any church, school ground or college campus or within 100 yards of such ground or campus," a previous unofficial opinion of this office concluded that the quoted language "covers not only any church or school but the campus or grounds surrounding the church or school which constitutes a part of the church or school properties." 1954-56 Op. Att'y Gen. 461. Former Ga. Code Ann. § 58-724 provided in relevant part that "no alcoholic beverage of any kind shall be sold upon any church, school ground or college campus or within 100 yards of such ground or campus." When Ga. Code Ann. § 5A-508 was enacted in 1980, the prohibition referred to sales of "any distilled spirits upon the grounds of or within 200 yards of any church building, school building, or educational building on a college campus." 1980 Ga. Laws 1595 (emphasis added). In 1981, the prohibition in former Ga. Code Ann. § 5A-508 was changed to refer to sales of "any distilled spirits in or within 100 yards of any church building, or within 200 yards of any school building or educational building or school grounds or college campus." 1981 Ga. Laws 1279 (emphasis added). This is essentially the same language that now appears in O.C.G.A. § 3-3-21(a)(1)(A) .
With regard to sales near churches, the present language of O.C.G.A. § 3-3-21(a)(1)(A) prohibits sales of distilled spirits within certain distances of any "church building." The use of the term "church building" in O.C.G.A. § 3-3-21(a)(1)(A) seems to reflect a narrower meaning than the use of the terms "school building, educational building, school grounds, or college campus" when referring to schools. The use of the term "church building" also appears narrower than prior statutes discussed herein that used only the term "church" or referred to the "grounds" of churches.
Based on the foregoing, it is my unofficial opinion that the distance provisions of O.C.G.A. § 3-3-21(a)(1)(A) with regard to the location of church buildings require that the building containing the premises licensed for the sale of distilled spirits must be located no less than one hundred yards from any church building.
Footnotes
Footnotes
1 	 The distance restrictions of O.C.G.A. § 3-3-21(a) do not apply to certain hotels, bona fide private clubs, and locations licensed for consumption on the premises which are subject to local regulation.
2 	 The restrictions set forth in O.C.G.A. § 3-3-21 only establish minimum distances. With regard to schools, the Georgia Supreme Court has held that the distance restrictions do not prohibit a local governing authority from enacting greater distance restrictions. Powell v. Board of Comm'rs, 234 Ga. 183, 185 (1975).
3 	 O.C.G.A. § 3-3-21(d) provides for a distinct method of measuring distances in certain counties.
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Opinion by: 		THURBERT E. BAKER, Attorney General; Shereen M. Walls, Assistant Attorney General
This is in response to your letter requesting that we advise you whether recipients of the HOPE Scholarship, HOPE Grant, and other state scholarship and grant programs must comply with the Fair and Open Grants Act (FOGA). See O.C.G.A. §§ 28-5-120 through -127. Your letter refers to the exclusion in the Fair and Open Grants Act for "any grant, by law, which is apportioned entirely by formula." O.C.G.A. § 28-5-121(1)(C) . You state that the law governing the HOPE Grant program requires recipients to meet a list of criteria in order to be eligible for the Grant. O.C.G.A. §§ 20-3-519.1 through -519.12. As I understand it, you believe this excepts the HOPE Grant program from FOGA under O.C.G.A § 28-5-121(1)(C) which provides that the term "grant" in FOGA does not include "any grant, by law, which is apportioned entirely by formula." I have not analyzed whether this is true because there are sufficient other reasons to conclude that recipients of these scholarships and grants are not required to comply with FOGA.
The Fair and Open Grants Act implements the Constitutional power of the General Assembly to regulate the making of grants to local governments. See 1993 Op. Att'y Gen. 93-13.
State funds may be granted to counties and municipalities within the state. The grants authorized by this Paragraph shall be made in such manner and form and subject to the procedures and conditions specified by law.
GA. CONST. Art. VII, Sec. III, Para. III.
Under the Fair and Open Grants Act, "grant" is defined as "any line item appropriation of funds that will be disbursed for a public purpose of which such amount, purpose, and recipient is not identified in the appropriations Act." O.C.G.A. § 28-5-121 . In interpreting this definition, this office has advised that "FOGA regulates only those expenditures which conform to the ordinary meaning of grant, i.e., those which are in the nature of a gift or aid for a particular purpose." 1993 Op. Att'y Gen. 93-13, at 37. That opinion also concludes that:
FOGA defines "grant" as pertaining to an appropriation for a "public purpose." Since any appropriation must be for a "public purpose," the language is redundant unless it has some special meaning. The logical, special meaning is a grant for a "public" entity rather than a grant for a "private" citizen.
Id. at 38. State scholarships are to "private" citizens, not for a "public" entity. A separate part of the Georgia Constitution from that which is implemented by FOGA authorizes the expenditure of public funds "to provide grants, scholarships, loans, or other assistance to students and to parents of students for educational purposes." GA. CONST. Art. VIII, Sec. VII, Para. I(a)(1). The Constitution also specifically authorizes the use of lottery proceeds for "educational programs and educational purposes," including "grants, scholarships or loans" for college. GA. CONST. Art. I, Sec. II, Para. VIII(c) and (c)(1).
From this I conclude, and it is my official opinion, that it was not the intent of the General Assembly that the Commission comply with the Fair and Open Grants Act in administering the HOPE Scholarship, HOPE Grant, and other state scholarship and grant programs.
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This responds to your request for an unofficial opinion regarding the provisions of O.C.G.A. § 3-7-2 . You have asked whether the provisions of O.C.G.A. § 3-7-2 authorize all private clubs that meet the definition of "bona fide private club" set forth in O.C.G.A. § 3-7-1(1) to make sales of alcoholic beverages for consumption on the premises at any time on Sundays or whether O.C.G.A. § 3-7-2 only applies to those clubs at which sales are authorized pursuant to Chapter 7 of Title 3.
Chapter 7 of Title 3 addresses the sale of distilled spirits by certain private clubs. O.C.G.A. § 3-7-1(1) defines a "Bona fide private club" as:
any nonprofit association organized under the laws of this state which:
(A) Has been in existence at least one year prior to the filing of its application for a license to be issued pursuant to this chapter;
(B) Has at least 75 regular dues-paying members;
(C) Owns, hires, or leases a building or space within a building for the reasonable use of its members, which building or space:
(i) Has suitable kitchen and dining room space and equipment; and
(ii) Is staffed with a sufficient number of employees for cooking, preparing, and serving meals for its members and guests; and
(D) Has no member, officer, agent, or employee directly or indirectly receiving, in the form of salary or other compensation, any profits from the sale of alcoholic beverages beyond a fixed salary.
O.C.G.A. § 3-7-20 provides that:
The commissioner may issue alcoholic beverage licenses to bona fide private clubs in any county or municipality within the state and may promulgate such regulations as he deems necessary for the proper enforcement of this chapter after the approval of such authority by an election held pursuant to Code Section 3-7-41 or 3-7-42. These licenses shall authorize the sale of distilled spirits by the drink for consumption only on the premises where sold.
O.C.G.A. §§ 3-7-41 and 3-7-42 provide that counties and municipalities are authorized to hold elections to determine if the sale of distilled spirits in private clubs, as provided in Chapter 7 of Title 3, will be allowed.
With regard to local governments, O.C.G.A. § 3-7-40 provides that:
(a) Nothing contained in this chapter shall be so construed as to limit the licensing and regulatory authority of any municipality or county in which the sale of alcoholic beverages is lawful.
(b) Each municipality or county may license and regulate any bona fide private club located within the licensing and regulatory jurisdiction of the municipality or county.
O.C.G.A. § 3-7-2 provides:
Notwithstanding any other provision of this chapter, a bona fide private club at which the sale of distilled spirits or other alcoholic beverages by the drink for consumption only on the premises where sold is otherwise authorized pursuant to this chapter is authorized to sell those same distilled spirits and other alcoholic beverages by the drink at any time on Sundays.
1996 Op. Att'y Gen. U96-23 addresses the issue of whether the provisions of O.C.G.A. § 3-7-2 exempt bona fide private clubs from local regulation as to the hours of sale on Sunday. In concluding that such clubs are exempt from local regulation regarding hours of sale, 1996 Op. Att'y Gen. U96-23 states as follows:
The use of the language 'nothwithstanding any other provision of this chapter' in O.C.G.A. § 3-7-2 makes clear that without regard to the other statutes in Chapter 7 of Title 3, bona fide private clubs 'at which the sale of distilled spirits by the drink for consumption only on the premises where sold is otherwise authorized pursuant to [Chapter 7]' are authorized to make sales of distilled spirits by the drink at any time on Sundays. Therefore, it appears that the General Assembly intended to exempt bona fide private clubs from regulation by local counties and municipalities regarding their hours of sale of distilled spirits by the drink for consumption on the premises on Sundays.
Id. at 172 (emphasis added). While the above-quoted language refers only to sales of distilled spirits by the drink, the language of O.C.G.A. § 3-7-2 was amended in 1999 to address Sunday sales of other alcoholic beverages at bona fide private clubs in addition to distilled spirits. 1999 Ga. Laws 1225, § 2. As discussed below, the last sentence of the above-quoted language refers only to those clubs where the sale of alcoholic beverages is authorized pursuant to Chapter 7 of Title 3.
In Cheshire Bridge Enterprises, Inc. v. State, the Georgia Court of Appeals held that the general provisions of Chapter 3 of Title 3 apply to private clubs licensed pursuant to Chapter 3 of Title 7. 221 Ga. App. 426, 427 (1996). Thus, even bona fide private clubs that are licensed under Chapter 7 of Title 3 are subject to the other requirements of the Alcoholic Beverage Code. By its terms, O.C.G.A. § 3-7-2 authorizes bona fide private clubs at which sales of alcoholic beverages by the drink are "otherwise authorized pursuant to . . . Chapter [7 of Title 3]" to make sales of alcoholic beverages "by the drink at any time on Sundays." By its terms, the language of O.C.G.A. § 3-7-2 appears to be limited to those bona fide private clubs at which sales of alcoholic beverages have been authorized pursuant to Chapter 7 of Title 3.
Article 5 of Chapter 4 of Title 3 addresses the authorization of sales of distilled spirits by the drink for consumption on the premises generally. O.C.G.A. §§ 3-4-91 and 3-4-92 provide for the holding of elections to determine if such sales shall be authorized in counties and municipalities. Any number of local governments have held elections to authorize sales of distilled spirits for consumption on the premises under the provisions of Article 5 of Chapter 4 of Title 3. Chapter 7 of Title 3 does not indicate that it is the exclusive method by which sales of distilled spirits by the drink for consumption on the premises may be authorized. There is also no provision in the Alcoholic Beverage Code indicating that once sales of distilled spirits for consumption on the premises are authorized under Article 5 of Chapter 4 of Title 3, a bona fide private club cannot be licensed as are other establishments to make sales of distilled spirits for consumption on the premises. Therefore, it appears that there may be circumstances where sales of distilled spirits by the drink for consumption on the premises are conducted in establishments that meet the definition of bona fide private club in O.C.G.A. § 3-7-1(1) , but the sales have been authorized under the provisions of Article 5 of Chapter 4 of Title 3 rather than Chapter 7 of Title 3. In such circumstances, the provisions of O.C.G.A. § 3-7-2 would not apply to such establishments. In summary, it is my unofficial opinion that O.C.G.A. § 3-7-2 does not apply to private clubs conducting sales of alcoholic beverages by the drink where the sales are authorized under a provision of law other than Chapter 7 of Title 3.1
Footnotes
Footnotes
1 	 It should be noted that Sunday sales of alcoholic beverages by the drink may still be authorized at certain times pursuant to O.C.G.A. § 3-3-7 .
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Opinion by: 		THURBERT E. BAKER, Attorney General; J. JAYSON PHILLIPS, Assistant Attorney General
You have requested my opinion whether the reimbursement provisions of O.C.G.A. § 42-5-51(c) require the Department of Corrections (hereinafter "Department") to reimburse counties that maintain physical custody of persons who are awaiting transfer to either a state probation detention center or probation diversion center. It is my opinion that the reimbursement provisions of O.C.G.A. § 42-5-51(c) are not applicable to probationers awaiting transfer to probation detention or diversion centers.
In considering this issue, it is helpful to review the ministerial process that occurs after a convicted defendant has been sentenced to a period of incarceration. Within 30 days of an inmate's being sentenced to incarceration, the clerk of the sentencing court is to forward certain sentencing-related documents to the Commissioner of the Department. O.C.G.A. § 42-5-50(a) . After receipt of these documents, the Commissioner has 15 days to "assign" the inmate to one of the Department's institutions. O.C.G.A. § 42-5-50(b) .
However, while assignment occurs within 15 days of receipt of the sentencing documents from the clerk, actual physical custody of the inmate will continue with the county or other local jail until the inmate is picked up by the Department. When the picking up of inmates sentenced to incarceration is delayed, the following relevant portions of O.C.G.A. § 42-5-51(c) are applicable regarding reimbursement to the county for the cost of the extended local incarceration:
After proper documentation is received from the clerk of the court, the department shall have 15 days to transfer an inmate under sentence to the place of confinement. If the inmate is not transferred within the 15 days, the department will reimburse the county, in a sum not less than $ 7.50 per day per inmate and in such an amount as may be appropriated for this purpose by the General Assembly, for the cost of the incarceration, commencing 15 days after proper documentation is received by the department from the clerk of the court. The reimbursement provisions of this Code section shall only apply to payment for the incarceration of felony inmates available for transfer to the department.
(Emphasis added.) Thus, by the express terms of the reimbursement statute, and depending upon the funds the General Assembly has appropriated for that purpose, the Department must reimburse a county at least $ 7.50 per inmate per day "for the cost of incarceration" of felony inmates available for transfer.
For purposes of this opinion, I assume that the majority of persons going to these probation detention or diversion centers are felony probationers who have either been initially sentenced to probation detention or diversion centers or who are being sent there pursuant to a modification of a previously imposed probationary sentence. See O.C.G.A. §§ 42-8-35.4(a) n1; 42-8-35.5(a)2. An individual who has been sentenced to probation is not considered to be serving a sentence of incarceration. "Incarceration" and "probation" have been considered by the appellate courts of this state to be mutually exclusive concepts. Pitts v. State, 206 Ga. App. 635, 637, 426 S.E.2d 257 (1992). The Court of Appeals held that
a sentence of "incarceration" denotes a continuous period of confinement in a jail or penitentiary uninterrupted by periods of freedom, whereas a sentence to be served on "probation" denotes a limitation of freedom short of requiring the service of a continuous and uninterrupted period of confinement in a jail or penitentiary. A defendant sentenced to serve a continuous and uninterrupted period of confinement in a jail or penitentiary is "incarcerated." A defendant sentenced to undergo other forms of confinement is on "probation."
Id.
Moreover, confinement within a probation detention center or a probation diversion center is a type of limited confinement and is an "authorized term[] of a sentence of probation." Penaherrera v. State, 211 Ga. App. 162, 163, 438 S.E.2d 661 (1993). "Georgia law thus authorizes a trial court to condition a defendant's probation on limited confinement in a detention or diversion center . . . . Such does not constitute incarceration, which refers to continuous and uninterrupted custody in a jail or penitentiary." Id. See  also McKinney v. State, 240 Ga. App. 812, 814, 525 S.E.2d 395 (1999) (holding the same as to probation boot camps). Furthermore, "the time . . . spent initially in the [county facility] awaiting a place [in a detention or diversion center] was not part of . . . [the] sentence and does not qualify as "incarceration." Id. at n. 1 (citing Penaherrera v. State, 211 Ga. App. at 164, which held "the fact that defendant was not transferred to the detention center until 27 or 28 days after sentencing does not invalidate the sentence or violate its terms.").
Felony probationers who are merely awaiting transfer to probation detention and diversion centers are not serving sentences of incarceration. Thus, under Georgia law, such probationers are not included among the class of incarcerated persons to which O.C.G.A. § 42-5-51(c) applies.3 However, despite the inapplicability of that Code section to probationers, the Department can nevertheless take reasonable steps to place such probationers with the detention and diversion centers as soon as the requisite space becomes available so as to minimize the costs incurred by local jails.

Therefore, it is my official opinion that the reimbursement provisions of O.C.G.A. § 42-5-51(c) do not apply to probationers awaiting transfer to probation detention centers or probation diversion centers.
Footnotes
Footnotes
1 	 O.C.G.A. § 42-8-35.4(a) states in relevant part as follows: "In addition to any other terms and conditions of probation provided for in this article, the trial judge may require that a defendant . . . complete satisfactorily, as a condition of that probation, a program of confinement in a probation detention center. Probationers so sentenced will be required to serve a period of confinement as specified in the court order, which confinement period shall be computed from the date of initial confinement in the probation detention center." (Emphasis added.)
2 	 O.C.G.A. § 42-8-35.5(a) states in relevant part as follows: "In addition to any other terms and conditions of probation provided in this article, the trial judge may require that probationers . . . satisfactorily complete, as a condition of that probation, a program in a probation diversion center. Probationers so sentenced will be required to serve a period of confinement as specified in the court order, which confinement period shall be computed from the date of initial confinement in the diversion center." (Emphasis added.)
3 	 However, in answering this question it is also necessary to consider those situations where a convicted felon has had his or her probation revoked and thereafter is subsequently sentenced to a probation detention center or probation diversion center as a part of non-probationary incarceration. Pursuant to O.C.G.A. § 17-10-1(a)(3)(A) :
Any part of a sentence of probation revoked for a violation other than a subsequent commission of any felony, a violation of a special condition, or a misdemeanor offense involving physical violence resulting in bodily injury to an innocent victim which in the opinion of the trial court constitutes a danger to the community or a serious infraction occurring while the defendant is assigned to an alternative probation confinement facility shall be served in a probation detention center, probation boot camp, diversion center, weekend lock up, or confinement in a local jail or detention facility, or other community correctional alternatives available to the court or provided by the Department of Corrections.
(Emphasis added.)
In situations where a felon's probation has been revoked pursuant to the above Code section, he or she may be subsequently confined in a probation detention center or probation diversion center. Where such confinement has been ordered, the inmate is no longer serving probation, but rather is being "incarcerated." Thus, the reimbursement provisions of O.C.G.A. § 42-5-51(c) would be applicable to revoked felons awaiting transfer to the extent the General Assembly has appropriated funds for that purpose.
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I have received a letter from Legislative Counsel requesting on your behalf my opinion on the additional eligibility requirements O.C.G.A. § 15-9-4(b) places upon the office of judge of the probate court in counties which have a population of more than 96,000 persons according to the most recent decennial census.
The basic eligibility requirements to serve as probate court judge require that a person seeking election to the office shall, among other things, be a citizen, a two-year resident of the county, possessed of a high school education or its equivalent, and have obtained the age of 25 years prior to the date of qualifying for election to the office. See O.C.G.A. § 15-9-2 . They do not impose any requirement to be admitted to the practice of law. Id. The higher eligibility requirements applicable to the election of probate court judges in counties having a population of 96,000 or more persons requires the candidate, at the time of the election and in addition to all of the other qualifications required by law, to have attained the age of 30 years and been admitted to the practice of law for seven years preceding the election. O.C.G.A. § 15-9-4(b) . You ask whether incumbent probate judges in the six counties which have had population increases placing them in the 96,000 population classification under the 2000 decennial census will have to meet the higher qualification standards in order to offer for election after July 1, 2002, the effective date of the 2000 census under O.C.G.A. § 1-3-1(d)(2)(D) .
The operative statute, O.C.G.A. § 15-9-4(b) , clearly ties the time of the imposition of the additional and higher eligibility requirements to the time of the next election. It provides:
Except as otherwise provided by subsection (c) of this Code section, in any county of this state having a population of more than 96,000 persons according to the United States decennial census of 1990 or any future such census and in which the probate court of such county meets the definition of a probate court as provided by Article 6 of this chapter, no person shall be judge of the probate court unless at the time of election, in addition to the qualifications required by law, he or she has attained the age of 30 years and has been admitted to practice law for seven years preceding election.
Looking at this Code provision in isolation, it might seem reasonable to conclude that the enhanced eligibility requirement for the office of judge of the probate court in the affected counties applies to all elections after the effective date of the decennial census, regardless of whether the candidate is an incumbent. However, in construing one provision of a statute, the entire statute must be considered, particularly where, as here, the operative provision itself commences with the words "except as otherwise provided by subsection (c) of this Code section . . . ." Subsection (c) creates an exception to the application of the enhanced eligibility requirements for the population classification in question, but in doing so at the same time carefully limits that exception from the higher qualifications of subsection (b) to persons holding office on July 1, 1994:
A judge of the probate court holding such office on July 1, 1994, shall continue to hold such office and shall be allowed to seek reelection for such office."
O.C.G.A. § 15-9-4(c) . Under this exception to the higher population classification requisite of attaining 30 years of age and being admitted to practice law for seven years preceding the election, an incumbent who held office on July 1, 1994, would be eligible to seek reelection notwithstanding the higher eligibility requirements imposed by O.C.G.A. § 15-9-4(b) ; however, this statutory limitation of the exception to the higher qualification requirements for incumbent probate judges who held office on July 1, 1994, negates any like exception for incumbents not holding office as of that date. This follows both from the general legal maxim inclusio unius est exclusio alterius and, in this instance, by virtue of the direct statutory command that "except as otherwise provided in subsection (c)" the higher eligibility requirements apply.
I do not overlook Legislative Counsel's reference to the applicability of the population classification being tied by O.C.G.A. § 15-9-4(b) to the "definition of a probate court as provided in Article 6." Article 6 of Title 15 deals with probate court jury trials and appeals. Although "probate court" is defined in Article 6 in essentially the same language used to set out the higher eligibility requirements in O.C.G.A. § 15-9-4(b) , the real purpose is to establish which probate courts can conduct jury trials. O.C.G.A. §§ 15-9-120(2) and 15-9-121 . These Article 6 jury trial provisions do not directly relate to the qualifications mandated by O.C.G.A. § 15-9-4 ; rather, through their jury trial provisions, they provide an apparent reason why the legislature thought that the eligibility requirements for counties in this population classification should be higher, namely the conduct of jury trials in these probate courts and the desirability of having a judge possessed of the legal training and experience which results from admission to the practice of law for seven years. Reading the statutory scheme as a whole, the intent of the legislature seems clear, and the only incumbents exempted from the higher eligibility requirements of O.C.G.A. § 15-9-4(b) are those who held office on July 1, 1994.
Therefore, it is my unofficial opinion that the additional eligibility requirements applicable to the office of judge of the probate court in counties having a population of 96,000 persons or more according to the most recent decennial census apply to all candidates for the office, including incumbents, as of the first election following the effective date of the applicable census except for those incumbents who held the office on July 1, 1994 and remained continually in office; these, and only these, incumbents are "grandfathered in" and may continue in office and seek reelection so long as they are otherwise qualified.
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I am writing in response to your request for advice on whether the 7.5% limitation contained in O.C.G.A. § 20-2-506(b)(4) is applicable to that certain contract dated July 1, 1997, between The City of Dalton Building Authority (the "Authority") and the City of Dalton, Georgia (the "City"). In your request letter, you provided certain background information which, in pertinent part, is summarized below.
Background
The City was chartered in 1874 as a municipality in the State of Georgia. 1874 Ga. Laws 181. The City of Dalton Board of Education (the "Dalton Public Schools") is a component unit of the City, authorized by the City's 1874 charter, as amended. The Dalton Public Schools derives its existence from the City's charter and has no juridical existence separate from the City.
The Authority was created pursuant to a local constitutional amendment (the "Constitutional Amendment") in 1968. 1968 Ga. Laws 1466. The Constitutional Amendment authorizes the Authority to act as a conduit for debt for the City, which includes the City's component unit, the Dalton Public Schools. The Constitutional Amendment was continued in force and effect at the time of ratification of the current state constitution. 1986 Ga. Laws 5547.
On July 30, 1997, the Authority issued The City of Dalton Building Authority (Georgia) Revenue Bonds (Dalton Public School System Project), Series 1997, in the principal amount of $ 15,000,000 (the "Series 1997 Bonds"). The Series 1997 Bonds' proceeds were used to acquire, construct, and equip certain capital outlay projects for the Dalton Public Schools. By their terms, the Series 1997 Bonds are limited obligations of the Authority, the principal and interest of which are payable from certain payments to be paid by the City to the Authority under the provisions of that certain contract dated July 1, 1997, between the Authority and the City (the "Contract"), a copy of which you attached as part of your request letter.
The Dalton Public Schools has its annual financial audit performed by the Georgia Department of Audits and Accounts. Its financial audit report for fiscal year 1999 included a finding that principal and interest payments made under the Contract exceeded by .5% the 7.5% limitation imposed by O.C.G.A. § 20-2-506 .
The City and the Dalton Public Schools disagree with that finding in the 1999 audit report and have requested an unofficial opinion that the 7.5% limitation contained in O.C.G.A. § 20-2-506(b)(4) is not applicable to the Contract.
Discussion
O.C.G.A. § 20-2-506(b)(4) reads as follows:
The total combined annual payments for contracts under this Code section and contracts of such school system under Article IX, Section III, Paragraph I of the Constitution in any calendar year, excluding guaranteed energy savings contracts, shall not exceed an amount equal to 7.5 percent of the total local revenue collected for maintenance and operation of the school system in the most recently completed fiscal year; provided, however, that the foregoing limitation shall not apply to contracts with other public educational entities, including school systems in this state, for the education of students . . . .
O.C.G.A. § 20-2-506(b)(4) (2001). The phrase "such school system" refers to "each county, independent, or area school system in this state." O.C.G.A. § 20-2-506(b) (2001). On its face, O.C.G.A. § 20-2-506(b) appears to apply to the Contract but, for the reasons explained below, it does not.
"Where there is a variance between an Act of the General Assembly and a Constitutional provision, the Constitutional provision prevails." Bugden v. Bugden, 224 Ga. 517, 518 (1968), quoting Whitman v. State, 96 Ga. App. 730, 732 (1957). The Authority was created pursuant to the Constitutional Amendment. The Constitutional Amendment contains the following various provisions:
The City of Dalton, Georgia, is hereby granted the authority to lease or sell lands, buildings or land and buildings now owned by The City of Dalton, Georgia, to said Authority by appropriate resolution of its governing body and upon such terms and conditions as such governing body shall prescribe . . . .
1968 Ga. Laws 1466, 1467.
The Constitution grants to the Authority the powers
to make contracts and leases and to execute all instruments necessary or convenient, including contracts for construction of projects and leases of projects or contracts with respect to the use of projects which it causes to be erected or acquired, and The City of Dalton and any divisions, departments, institutions, agencies, counties or political subdivisions of the State of Georgia are hereby authorized to enter into contracts, leases or agreements with the Authority upon such terms and for such purposes as they deem advisable; and without limiting the generality of the above authority is specifically granted to the said City and any division, department, institution, agency or political subdivision of the State of Georgia to enter into lease contracts and related agreements for the use of any structure, building or facility or combination of any two or more structures, building or facilities of the Authority for a term not exceeding fifty years and any division, department, institution, agency or political subdivision of the State of Georgia may obligate itself to pay an agreed sum for the use of such property and The City of Dalton may enter into lease contracts and related agreements for the use of any structure, building or facility or a combination of two or more structures, building or facilities of the Authority for a term not exceeding fifty years upon a majority vote of its governing body and may obligate itself to pay an agreed sum for the use of such property so leased and also obligate itself as a part of the undertaking to pay the cost of maintaining, repairing and operating the property furnished by and leased from the Authority.
1968 Ga. Laws 1466, 1471-72.
The Constitution also grants to the Authority the powers
to borrow money for any of its corporate purposes and to issue negotiable revenue bonds payable solely from funds pledged for that purpose, and to provide for the payment of the same and for the rights of the holders thereof.
1968 Ga. Laws 1466, 1472.
The Constitutional Amendment is still in force and effect and clearly authorizes the Authority to act as a conduit for debt for the City, which includes the Dalton Public Schools as a component part of the City. Based upon the judicial authority cited above, this Constitutional Amendment takes precedent over O.C.G.A. § 20-2-506(b) with respect to the Contract.

It is, therefore, my unofficial opinion that O.C.G.A. § 20-2-506(b)(4) is not applicable to that certain contract dated July 1, 1997, between the City of Dalton and The City of Dalton Building Authority with respect to the currently outstanding $ 15,000,000 The City of Dalton Building Authority Revenue Bonds (Dalton Public School System Project), Series 1997.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; ALFRED L. EVANS, JR., Senior Assistant Attorney General
You have asked for my opinion concerning the General Assembly's recent amendment of O.C.G.A. § 15-6-2 , so as to provide for an increase in the number of superior court judgeships in four specified multi-judge judicial circuits, one of which is the Atlanta Judicial Circuit. See 2001 Ga. Laws 1060-66. In providing for a new judge to be added to the Atlanta Judicial Circuit, increasing its number of judges from 18 to 19, section 26 of the amendment, as you correctly point out in your letter, states that:
The compensation, salary, and contingent expense allowance of said additional judge of the Atlanta Judicial Circuit shall be the same as that of the other judges of the superior court of the Atlanta Judicial Circuit. Any salary supplements heretofore enacted by the county of said circuit shall also be applicable to the additional judge provided for in this Act.
2001 Ga. Laws at 1066.
You have asked whether it would be possible for Fulton County, through its governing authorities, to provide by ordinance, resolution, or other county enactment for the payment of a lesser salary supplement from county funds for the newly appointed judge than that which it provides for the 18 incumbent judges. For the reasons which follow, it is my opinion that a political subdivision of the State cannot, by local ordinance, resolution or other enactment modify, alter or nullify the force of the general laws of its creator (i.e., an enactment of general law of state-wide application by the General Assembly).
It is axiomatic in Georgia, and is indeed the command of our State Constitution, that laws of a general nature shall have uniform operation throughout the state and preempt any local or special law on the matter. See GA. CONST. Art. III, Sec. VI, Par. IV. Looking then to see what the "general law" is, we commence with GA. CONST. Art. VI, Sec. VII, Par. V, entitled "Compensation and Allowances of Judges":
All judges shall receive compensation and allowances as provided by law; county supplements are hereby continued and may be granted or changed by the General Assembly. County governing bodies which had the authority on June 30, 1983, to make county supplements shall continue to have such authority under this Constitution. An incumbent's salary, allowance, or supplement shall not be decreased during the incumbent's term of office.
Id. (Emphasis added.) The general law pertaining to the salary of judges is O.C.G.A. § 15-6-29 , which provides in subsection (a) that the annual salary of the judges of the superior courts shall be as provided in Code section 45-7-4 . Moving to O.C.G.A. § 45-7-4 (Supp. 2001), we find in paragraph (a)(20) an annual state salary base for each superior court judge of $ 99,862.00, which is subject to annual cost-of-living adjustments by the General Assembly in the General Appropriations Act. Immediately following this fixing of the base salary, O.C.G.A. § 45-7-4(a)(20) (Supp. 2001) further provides for the continuation of county salary supplements to superior court judges as follows:
Each superior court judge shall also receive any supplement paid to such judge by the county or counties of such judge's judicial circuit as may be provided for by law.
The most recent local legislation respecting superior court judge salary supplements in the Atlanta Judicial Circuit would appear to be 1958 Ga. Laws 89-92 entitled "Fulton County Superior Court--Compensation of Judges." The critical part of the enactment provides that:
The Board of County Commissioners of Fulton County, or such other board or persons as may from time to time exercise the administrative power of Fulton County, shall pay to each of the judges of the Superior Court of Fulton County, in addition to the salaries paid by the State, not less than ten thousand dollars ($ 10,000.00) per annum; payable in equally monthly installments; and the amounts so paid are declared to be part of the court expenses of said county.
Id. (Emphasis added.) This local law enactment of the General Assembly is reflected in substantially the same verbiage in § 10-147 of the Fulton County Code of Laws. It is my understanding that based upon this underlying code provision Fulton County has in fact been paying a county funded salary supplement in the $ 30,000 range.
Subsection (c) of the already cited general state law pertaining to the salary of judges, O.C.G.A. § 15-6-29 , provides the following with respect to the application of existing salary supplements where new superior court judgeships are created:
When a new superior court judgeship is created by law for any judicial circuit, the new superior court judge shall upon taking office become entitled to and receive from the county and counties comprising the circuit the same county salary supplement, if any, then in effect for the other judge or judges of the judicial circuit. Such salary supplement for such new judge shall be authorized by this subsection and no other legislation or local legislation shall be required in order to authorize such a salary supplement, but nothing in this Code section shall be construed to prohibit the enactment of local legislation relating to such salary supplements. A publication of notice of intention to introduce local legislation as provided for in Code Section 28-1-14 shall be required for any local legislation granting, changing the amount of, or removing a salary supplement; but no publication of notice of intention shall be required for a bill creating one or more new superior court judgeships.
(Emphasis added.) This same intent of incorporating all existing salary supplements to newly appointed judges is, of course, expressly contained in the 2001 amendment to O.C.G.A. § 15-6-2 which was cited at the outset of this opinion.
The only remaining question would seem to be whether the preemptive effect of general state law as reflected in O.C.G.A. § 15-6-29 and the 2001 amendment to O.C.G.A. § 15-6-2 could in any way be said to be impacted in favor of county prerogatives respecting salary supplements for superior court judges under the state constitutional provisions applicable to "Home Rule for Counties." See GA. CONST. Art. IX, Sec. II, Par. I. Reference to this constitutional provision not only affords no exception to Fulton County, but to the contrary clearly establishes the preemptive effect of general law. Subsection (a) of the constitutional provision states that:
The governing authority of each county shall have legislative power to adopt clearly reasonable ordinances, resolutions or regulations relating to its property, affairs, and local government for which no provision has been made  by general law and which is not inconsistent with this Constitution or any local law applicable thereto. Any such local law shall remain in force and effect until amended or appealed as provided in subparagraph (b). This, however, shall not restrict the authority of the General Assembly by general law to further define this power or to broaden, limit, or otherwise regulate the exercise thereof . . . .
Id. (Emphasis added.) Moreover, the power granted to counties to enact ordinances "for which no provision has been made by general law" expressly does not extend to "action affecting any court or the personnel thereof" or to "any other matters which the General Assembly by general law has preempted or may hereafter preempt . . . ." GA. CONST. Art. IX, Sec. II, Par. I(c)(7) and (c) (emphasis added). For all of the reasons stated, I think it clear that the general law provisions of the 2001 amendment to O.C.G.A. § 15-6-2 (requiring salary supplements "heretofore enacted by the county of said circuit shall also be applicable to the additional judge provided for in this Act") plainly preempt any past or future inconsistent or contrary resolution, ordinance, or enactment of Fulton County.
Accordingly, it is my unofficial opinion that the General Assembly's direct legislative command that an individual appointed to fill a newly created superior court judgeship for the Atlanta Judicial Circuit shall receive the same salary supplements which Fulton County has under previous enactments provided for the other judges of the circuit cannot be changed, varied or negated by a county ordinance or resolution calling for the payment of a lesser supplement to the newly appointed superior court judge.
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Request By: 		
 		Mr. Paul C. Heppner
 		Deputy Director
 		Georgia Crime Information Center
 		P.O. Box 370748
 		Decatur, Georgia 30037-0748
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; KATHERINE EVANS, Assistant Attorney General
You have requested my opinion concerning whether any of the following twelve misdemeanor offenses enacted during the 2001 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted: O.C.G.A. § 40-6-397 (aggressive driving); O.C.G.A. § 21-2-414(g) (campaign activities at a polling place); O.C.G.A. § 27-1-3(i) (unlawful hunting, trapping, and fishing); O.C.G.A. § 27-1-3(j) (violation of suspension of right to hunt or fish); O.C.G.A. § 12-3-621 (disturbing archeological sites); O.C.G.A. § 12-5-133 (acting as a well water contractor without a license); O.C.G.A. § 45-11-4(b) (malpractice, malfeasance, or misfeasance in office); O.C.G.A. § 43-4B-25 (reselling of tickets); O.C.G.A. § 43-14-14 (violation of electrical contractors licensing and certification laws); O.C.G.A. § 16-10-94 (tampering with evidence); O.C.G.A. § 27-4-133(a.1) (unlawful shrimp trawls); and O.C.G.A. § 27-3-1(c) (hunting on land of another without permission). In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(1)(A)(v) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first misdemeanor offense is O.C.G.A. § 40-6-397 . That Code section provides that "any person convicted of aggressive driving shall be guilty of a misdemeanor of a high and aggravated nature." Aggressive driving is defined as operating "any motor vehicle with the intent to annoy, harass, molest, intimidate, injure, or obstruct another person." I hereby designate the violation of O.C.G.A. § 40-6-397 as an offense for which those charged are to be fingerprinted.
The second misdemeanor offense is O.C.G.A. § 21-2-414(g). That Code section makes it a misdemeanor to violate the provisions of Title 21, Chapter 2, Article 11, regarding restrictions on campaign activities and public opinion polling within the vicinity of a polling place. In 1995 and 1998, this office designated misdemeanors arising under violations of O.C.G.A. § 21-2-414 as offenses for which those charged are not to be fingerprinted. That designation remains unchanged.
The third misdemeanor offense is O.C.G.A. § 27-1-3(i). That Code section provides that "[a] person who takes any wildlife in violation of this title commits the offense of theft by taking. A person who hunts, traps, or fishes in violation of this title commits the offense of criminal attempt. Any person who violates any provision of this Code section shall be guilty of a misdemeanor." The fourth misdemeanor offense is O.C.G.A. § 27-1-3(j). That Code section makes it a misdemeanor to hunt, fish, trap, possess or transport wildlife in violation of the suspension of the right to do so.
My predecessor previously designated misdemeanors arising under O.C.G.A. §§ 27-1-3 through 27-1-39 as fingerprintable offenses. See 1995 Op. Att'y Gen. 95-15. Therefore, I hereby designate the violation of O.C.G.A. § 27-1-3 (i) and O.C.G.A. § 27-1-3(j) as offenses for which those charged are to be fingerprinted.
The fifth misdemeanor offense is O.C.G.A. § 12-3-621. That Code section makes it a misdemeanor to violate subsection (a) or (b) of Title 12, Chapter 3, Article 9, regarding destroying, defacing, marring, or harming archeological, aboriginal, prehistoric, or historic sites, and notification of the state archeologist before disturbing or investigating such sites. I hereby designate the violation of O.C.G.A. § 12-3-621 as an offense for which those charged are to be fingerprinted.
The sixth misdemeanor offense is O.C.G.A. § 12-5-133. That Code section provides that any person who "engages in or follows the business or occupation of, or advertises, holds himself or herself out, or acts, temporarily or otherwise, as a water well contractor without first having secured the required license or renewal thereof or any person who otherwise violates any provisions of this part shall be guilty of a misdemeanor." An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The seventh misdemeanor offense is O.C.G.A. § 45-11-4(b). That Code section provides that a public officer may be charged under Title 45, Chapter 11 for "(1) Malpractice, misfeasance, or malfeasance in office; (2) Using oppression or tyrannical partiality in the administration or under the color of his or her office; (3) When required by law, willfully refusing or failing to preside in or hold his or her court at the regular terms thereof, or when it is his or her duty under the law to do so; (3) Using any other deliberate means to delay or avoid the due course or proceeding of law; or (4) Willfully and knowingly demanding more cost than he or she is entitled to by law in the administration and under color of his or her office." I hereby designate the violation of O.C.G.A. § 45-11-4(b) as an offense for which those charged are to be fingerprinted.
The eighth misdemeanor offense is O.C.G.A. § 43-4B-25. That Code section makes it a misdemeanor for any person other than a ticket broker to resell or offer for resale any ticket of admission or other evidence of the right of entry for any entertainment event to which the general public is admitted for a price in excess of the face value of the ticket. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The ninth misdemeanor offense is O.C.G.A. § 43-14-14. That Code section makes it a misdemeanor to violate Title 43, Chapter 14, regarding licensing and certification of electrical contractors, plumbers, conditioned air contractors, low-voltage contractors, and utility contractors. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The tenth misdemeanor offense is O.C.G.A. § 16-10-94. That Code section makes it a misdemeanor to destroy, alter, conceal, or disguise physical evidence or make, devise, prepare, or plant false evidence with the intent to prevent the apprehension or cause the wrongful apprehension of any person or to obstruct the prosecution or defense of any person regarding a misdemeanor. I hereby designate the violation of this Code section as an offense for which those charged are to be fingerprinted.
The eleventh misdemeanor offense is O.C.G.A. § 27-4-133 (a.1). That Code section makes it a misdemeanor to trawl for shrimp for human consumption with any trawl or trawls having a total foot-rope length greater than 220 feet. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The twelfth misdemeanor offense is O.C.G.A. § 27-3-1(c). That Code section makes it a misdemeanor to violate subsection (a) or (b) of Title 27, Chapter 3, Article 1, Part 1, regarding requirement of permission to hunt on lands of another. My predecessor had designated this as an offense for which those charged are to be fingerprinted in 1984. See 1984 Op. Att'y Gen. 84-44. However, it was later determined that the time necessary for transportation and fingerprinting of those arrested under this Code section was counter-productive. See 1987 Op. Att'y Gen. 87-21. Therefore, an offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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Request By: 		
 		J. Tom Coleman, Jr.
 		Commissioner of Transportation
 		Department of Transportation
 		No. 2 Capitol Square
 		Atlanta, Georgia 30334
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; SHIRLEY R. KINSEY, Assistant Attorney General
The state, or any institution, department, or other agency thereof, and any county, municipality, school district, or other political subdivision of the state may contract for any period not exceeding 50 years with each other or with any other public agency, public corporation, or public authority for joint services, for the provision of services, or for the joint or separate use of facilities or equipment; but such contracts must deal with activities, services, or facilities which the contracting parties are authorized by law to undertake or provide. By way of specific instance and not limitation, a mutual undertaking by a local government entity to borrow and an undertaking by the state or a state authority to lend funds from and to one another for water or sewerage facilities or systems or for regional or multijurisdictional solid waste recycling or solid waste facilities or systems pursuant to law shall be a provision for services and an activity within the meaning of this Paragraph.
GA. CONST. Art. IX, Sec. III, Para. I(a).
An intergovernmental contract made pursuant to the Intergovernmental Contracts Clause is not subject to the debt limitation provisions of the constitution. 1994 Op. Att'y Gen. 94-6, citing Building Auth. of Fulton County v. Georgia, 253 Ga. 242, 249 (1984). Furthermore, the Code expressly authorizes the Department to exercise the "intergovernmental contracts" power. This occurs in O.C.G.A. § 32-2-61 as an exception to the requirement that the Department contract only on a present funds basis:
(a) The department is expressly prohibited from . . . entering into any contract for which it does not have sufficient funds appropriated . . . . However, such prohibition shall not apply to contracts entered into pursuant to Article IX, Section III, Paragraph I [intergovernmental contracts] and Article VII, Section IV, Paragraph IV [guaranteed revenue debt contracts] of the Constitution of Georgia; and the department is expressly authorized to enter into such contracts and to obligate the department in connection therewith. For the purpose of paying obligations imposed by any such contract, such funds as may be appropriated to the department for activities incident to providing and maintaining an adequate system of public roads in the state and the cost incident thereto may be pledged by the department.
By its express terms, the Intergovernmental Contract Clause requires both contracting parties to possess the constitutional or statutory power to perform the services that are the subject of the intergovernmental contract. The Department possesses the power to
plan, designate, improve, manage, control, construct, and maintain a state highway system and shall have control of and responsibility for all construction, maintenance, or any other work upon the state highway system and all other work which may be designated to be done by the department by this title or any other law.
O.C.G.A. § 32-2-2(a)(1) (2001). The Authority has the power
to make such contracts, leases, or conveyances as the legitimate and necessary purposes of this article shall require, including but not limited to contracts for construction or maintenance of projects . . . .
O.C.G.A. § 32-10-63(5) (2001). The Authority's "projects" can include
land public transportation systems, including: (A) one or more roads or bridges or a system of roads, bridges, and tunnels or improvements thereto included on an approved state-wide transportation improvement program on the Developmental Highway System as set forth in Code Section 32-4-22 , as now or hereafter amended, or a comprehensive transportation plan pursuant to Code Section 32-2-3 or which are toll access roads, bridges, or tunnels, with access limited or unlimited as determined by the authority, and such buildings, structures, parking areas, appurtenances, and facilities related thereto, including but not limited to approaches, cross streets, roads, bridges, tunnels, and avenues of access for such system; and (B) any program for mass transportation or mass transportation facilities as approved by the authority and the department and such buildings, structures, parking areas, appurtenances, and facilities related thereto, including, but not limited to, approaches, cross streets, roads, bridges, tunnels, and avenues of access for such facilities.
O.C.G.A. § 32-10-60(5) (2001). Additionally, SRTA has the power to participate in the construction of the "Developmental Highway System," of which GRIP is a part. O.C.G.A. § 32-4-22(a) (2001).
The Developmental Highway System shall be under the control and supervision of the board [of transportation], subject to the provisions of this Code section or any other Act of the General Assembly; provided, however, that the State Road and Tollway Authority is authorized to construct all or any part of such system and to enter into agreements with the department, pursuant to Code Section 32-2-61 , for such purpose. Any project the cost of which is paid from the proceeds of garvee bonds as defined in Code Section 32-10-90.1 shall be, pursuant to a contract or agreement between the authority and the department, planned, designed, and constructed by the Department of Transportation or a contractor contracting with the Department of Transportation.
O.C.G.A. § 32-4-22(c) (2001). Moreover, SRTA possesses the power to issue bonds. O.C.G.A. §§ 32-10-60(7) , 32-10-90 , and 32-10-90.1 (2001).
Thus, it appears that an intergovernmental contract between SRTA and DOT covering the subject matter described above would be legally valid.
In light of that validity, the next question is whether SRTA's contractual obligation to DOT would be one against which DOT could contract with private parties. "No agency of the state may execute a contract with a private party for the purchase of goods or services which purports to obligate appropriations or state funds from any other source not on hand at the time of the contract. . . ." 1974 Op. Att'y Gen. 74-115. In this context, because of the effect of the Intergovernmental Contracts Clause, SRTA's contractual obligation to DOT constitutes a source of money "on hand at the time of the contract."
Therefore, it is my official opinion that the Department of Transportation may enter into transportation construction contracts with all or a portion of the financial backing for the contracts coming from a contractual promise from the State Road and Tollway Authority to borrow and provide money to DOT as and when needed to expend on projects that are the subjects of the construction contracts.
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CODE SECTION
46-5-134.
(a)(1) The subscriber of an exchange access facility may be billed for the monthly "911" charge, if any, imposed with respect to that facility by the service supplier. Such "911" charge may not exceed $ 1.50 per month per exchange access facility provided to the telephone subscriber. All exchange access facilities billed to federal, state, or local governments shall be exempt from the "911" charge. Each service supplier shall, on behalf of the local government, collect the "911" charge from those telephone subscribers to whom it provides exchange telephone service in the area served by the emergency "911" system. As part of its normal billing process, the service supplier shall collect the "911" charge for each month an exchange access facility is in service, and it shall list the "911" charge as a separate entry on each bill. If a service supplier receives a partial payment for a bill from a telephone subscriber, the service supplier shall apply the payment against the amount the telephone subscriber owes the service supplier first.
(2)(A) If the governing authority of a local government operates or contracts for the operation of an emergency "911" system which is capable of providing or provides automatic number identification of a wireless telecommunications connection and the location of the base station or cell site which receives a "911" call from a wireless telecommunications connection, the subscriber of a wireless telecommunications connection whose billing address is within the geographic area that is served by the local government or that would be served by the local government for the purpose of such an emergency "911" system may be billed for the monthly wireless enhanced "911" charge, if any, imposed with respect to that connection by the wireless service supplier. Such wireless enhanced "911" charge may not exceed the amount of the monthly "911" charge imposed upon subscribers of exchange access facilities pursuant to paragraph (1) of this subsection and, in no event, shall such wireless enhanced "911" charge exceed $ 1.00 per month per wireless telecommunications connection provided to the telephone subscriber.
(B) On and after October 1, 2001, if the governing authority of a local government operates or contracts for the operation of an emergency "911" system which is capable of providing or provides automatic number identification and automatic location identification of a wireless telecommunications connection, the subscriber of a wireless telecommunications connection whose billing address is within the geographic area that is served by the local government or that would be served by the local government for the purpose of such an emergency "911" system may be billed for the monthly wireless enhanced "911" charge, if any, imposed with respect to that connection by the wireless service supplier. Such wireless enhanced "911" charge may not exceed the amount of the monthly "911" charge imposed upon subscribers of exchange access facilities pursuant to paragraph (1) of this subsection and shall be imposed on a monthly basis for each wireless telecommunications connection provided to the telephone subscriber.
(C) All wireless telecommunications connections billed to federal, state, or local governments shall be exempt from the wireless enhanced "911" charge. Each wireless service supplier shall, on behalf of the local government, collect the wireless enhanced "911" charge from those telephone subscribers whose billing address is within the geographic area that is served by the local government or that would be served by the local government for the purpose of such an emergency "911" system. As part of its normal billing process, the wireless service supplier shall collect the wireless enhanced "911" charge for each month a wireless telecommunications connection is in service, and it shall list the wireless enhanced "911" charge as a separate entry on each bill. If a wireless service supplier receives partial payment for a bill from a telephone subscriber, the wireless service supplier shall apply the payment against the amount the telephone subscriber owes the wireless service supplier first.
(b) Every telephone subscriber in the area served by the emergency "911" system shall be liable for the "911" and the wireless enhanced "911" charges imposed under this Code section until it has been paid to the service supplier. A service supplier shall have no obligation to take any legal action to enforce the collection of the "911" or wireless enhanced "911" charge. The service supplier shall provide the governing authority within 60 days with the name and address of each subscriber who has refused to pay the "911" or wireless enhanced "911" charge after such "911" or wireless enhanced "911" charge has become due. A collection action may be initiated by the local government that imposed the charges, and reasonable costs and attorneys' fees associated with that collection action may be awarded to the local government collecting the "911" or wireless enhanced "911" charge.
(c) The local government contracting for the operation of an emergency "911" system shall remain ultimately responsible to the service supplier for all emergency "911" system installation, service, equipment, operation, and maintenance charges owed to the service supplier. Any taxes due on emergency "911" system service provided by the service supplier will be billed to the local government subscribing to the service. State and local taxes do not apply to the "911" or wireless enhanced "911" charge billed to telephone subscribers under this Code section.
(d)(1) Each service supplier that collects "911" or wireless enhanced "911" charges on behalf of the local government is entitled to retain as an administrative fee an amount equal to 3 percent of the gross "911" or wireless enhanced "911" charge receipts to be remitted to the local government. The remaining amount shall be due quarterly to the local government and shall be remitted to it no later than 60 days after the close of a calendar quarter. The "911" and the wireless enhanced "911" charges collected by the service supplier shall be deposited and accounted for in a separate restricted revenue fund known as the Emergency Telephone System Fund maintained by the local government. The local government may invest the money in the fund in the same manner that other moneys of the local government may be invested and any income earned from such investment shall be deposited into the Emergency Telephone System Fund.
(2)(A) Before July 1, 2002, 30 [cents] of the monthly wireless enhanced "911" charge imposed pursuant to subparagraph (a)(2)(A) of this Code section shall be deposited in a separate restricted reserve account of the Emergency Telephone System Fund, which shall be designated as the Wireless Phase I Reserve Account. Money from the Wireless Phase I Reserve Account shall be used only to pay the nonrecurring and recurring installation, maintenance, service, and network charges of a wireless service supplier which are associated with providing automatic number identification of a wireless telecommunications connection and the location of the base station or cell site which receives a "911" call from a wireless telecommunications connection; provided, however, that if the local government has not, by July 1, 2002, begun operation or contracted for the operation of an emergency "911" system which is capable of providing or provides automatic location identification of a wireless telecommunications connection, the funds in the Wireless Phase I Reserve Account on July 1, 2002, shall be transferred into an appropriate unrestricted account or accounts of the Emergency Telephone System Fund and may be used for any purpose authorized under subsection (e) of this Code section. No wireless enhanced "911" charge may be imposed pursuant to subparagraph (a)(2)(B) of this Code section for a period of 24 months following the transfer of funds from the Wireless Phase I Reserve Account pursuant to this subparagraph. On and after July 1, 2002, 15 [cents] of the monthly wireless enhanced "911" charge imposed pursuant to subparagraph (a)(2)(A) of this Code section shall be deposited in the Wireless Phase I Reserve Account.
(B) Thirty cents of the monthly wireless enhanced "911" charge imposed pursuant to subparagraph (a)(2)(B) of this Code section shall be deposited in a separate restricted reserve account of the Emergency Telephone System Fund, which shall be designated as the Wireless Phase II Reserve Account. Money from the Wireless Phase II Reserve Account shall be used only to pay the nonrecurring and recurring installation, maintenance, service, and network charges of a wireless service supplier which are associated with providing automatic number identification and automatic location identification of a wireless telecommunications connection. Any funds which are in the Wireless Phase I Reserve Account at the time when the wireless enhanced "911" charge is first imposed pursuant to subparagraph (a)(2)(B) of this Code section shall be transferred to the Wireless Phase II Reserve Account.
(3) The governing authority of a local government operating or contracting for the operation of an emergency "911" system shall, by resolution, reaffirm the necessity for the "911" and the wireless enhanced "911" charges beginning with the thirteenth month following the month in which emergency "911" system service is first provided in the political subdivision and during such month annually thereafter.
(4) Such monthly "911" and wireless enhanced "911" charges may be reduced at any time by the governing authority by resolution; provided, however, that the said governing authority shall be required to reduce such monthly "911" or wireless enhanced "911" charge at any time the projected revenues from "911" or wireless enhanced "911" charges will cause the unexpended revenues in the Emergency Telephone System Fund at the end of the fiscal year to exceed by one and one-half times the unexpended revenues in such fund at the end of the immediately preceding fiscal year or at any time the unexpended revenues in such fund at the end of the fiscal year exceed by one and one-half times the unexpended revenues in such fund at the end of the immediately preceding fiscal year. Such reduction in the "911" or wireless enhanced "911" charge shall be in an amount which will avert the accumulation of revenues in such fund at the end of the fiscal year which will exceed by one and one-half times the amount of revenues in the fund at the end of the immediately preceding fiscal year. Funds in the Wireless Phase I Reserve Account and the Wireless Phase II Account shall not be considered in making the calculations described in this paragraph.
(e) Money from the Emergency Telephone System Fund shall be used only to pay for:
(1) The lease, purchase, or maintenance of emergency telephone equipment, including necessary computer hardware, software, and data base provisioning; addressing; and nonrecurring costs of establishing a "911" system;
(2) The rates associated with the service supplier's "911" service and other service supplier's recurring charges;
(3) The actual cost of salaries, including benefits, of employees hired by the local government solely for the operation and maintenance of the emergency "911" system and the actual cost of training such of those employees who work as dispatchers;
(4) Office supplies of the public safety answering points used directly in providing emergency "911" system services;
(5) The cost of leasing or purchasing a building used as a public safety answering point. Moneys from the fund cannot be used for the construction or lease of an emergency "911" system building until the local government has completed its street addressing plan;
(6) The lease, purchase, or maintenance of computer hardware and software used at a public safety answering point, including computer-assisted dispatch systems;
(7) Supplies directly related to providing emergency "911" system services, including the cost of printing emergency "911" public education materials; and
(8) The lease, purchase, or maintenance of logging recorders used at a public safety answering point to record telephone and radio traffic.
(f) The local government may contract with a service supplier for any term negotiated by the service supplier and the local government for an emergency "911" system and may make payments from the Emergency Telephone System Fund to provide any payments required by the contract.
(g) The service supplier shall maintain records of the amount of the "911" and wireless enhanced "911" charges collected for a period of at least three years from the date of collection. The local government may, at its expense, require an annual audit of the service supplier's books and records with respect to the collection and remittance of the "911" and wireless enhanced "911" charges.
(h) In order to provide additional funding for the local government for emergency "911" system purposes, the local government may receive federal, state, municipal, or private funds which shall be expended for the purposes of this part.
(i) Subject to the provisions of Code Section 46-5-133 , a telephone subscriber may be billed for the monthly "911" or wireless enhanced "911" charge for up to 18 months in advance of the date on which the "911" service becomes fully operational.
(j) In the event the local government is a federal military base providing emergency services to local exchange telephone subscribers residing on the base, a local exchange telephone service supplier is authorized to apply the "911" charges collected to the bill for "911" service rather than remit the funds to an Emergency Telephone System Fund.
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You have requested my opinion whether it is legal for a county government to utilize county jail inmates to remove or paint over what you have described as gang-related graffiti where a request for such work has been received from a private property owner pursuant to a county-created program. I understand that this service would be performed at county expense with no charge to the requesting private property owner. It is my opinion that the use of such penal labor in the general situation that you have described in the absence of a clear and substantial public benefit would violate the Gratuities Clause of the Georgia Constitution. GA. CONST. Art. III, Sec. VI, Para. VI(a).
The Gratuities Clause of the Georgia Constitution provides that "the General Assembly shall not have the power to grant any donation or gratuity." Id. While this clause specifically addresses gratuities conferred by the General Assembly, it also applies to cities and counties. Grand Lodge of Ga., I.O.O.F. v. City of Thomasville, 226 Ga. 4, 8 (1970). A gratuity is defined as "something given freely or without recompense; a gift." Garden Club of Ga. v. Shackelford, 266 Ga. 24 (1995); McCook v. Long, 193 Ga. 299 (1942). Where the State receives no substantial benefit, the free use of state labor generally or state property violates the constitutional prohibition regardless of the worthiness of the purpose or the recipient. See Garden Club of Ga. v. Shackelford, 266 Ga. at 25; 1993 Op. Att'y Gen. U93-14.
Notwithstanding these general prohibitions, when the State is acting pursuant to its police powers, incidental benefits flowing to a private recipient can be outweighed by a greater benefit flowing to the State, and thus not violate the Gratuities Clause.1 Examples within this category include welfare programs, disaster assistance programs and police and firefighting services. Specifically in the case of penal labor, where such labor has been utilized in such a way that it results in some benefit to a private land owner, the use is permissible under the Gratuities Clause "so long as [the transaction] was entered into in good faith, for the purpose of procuring the use of land for the state [a substantial benefit], rather than as a guise whereby the private land-owner is enabled to receive a gratuity from the state." 1958 Op. Att'y Gen. 248 (acreage cleared by penal labor in exchange for three years occupation of the land by prison). See also 1969 Op. Att'y Gen. 69-158 (use of penal labor on private property is permissible "in situations where the sole benefit flows to the State").

In the proposal you have described, the county would use county prisoners to clean up gang-related graffiti from private property. Undoubtedly, the impact of criminal street gang activity upon society is a continuing public safety concern. However, despite the aesthetic value that would result to the public from this proposal, in the usual circumstances in which gang-related graffiti removal would occur the essential benefit inures to the private property owner who, with the receipt of the free labor and materials, is relieved of the expense of painting over or removing the graffiti from his property. Whether any reciprocal and substantial benefit would accrue to the public is not apparent from the information provided to me.2

In previous opinions of the Attorney General, similar circumstances have been viewed as violative of the Gratuities Clause. See 1999 Op. Att'y Gen. 99-11 (state inmate labor at solid waste management authority which contracts with private, for-profit entity for consulting and marketing services is prohibited by O.C.G.A. § 42-5-60 , a statute which derives its authority from the Gratuities Clause); 1967 Op. Att'y Gen. 67-452 (inmates in automobile training section of a state prison program cannot perform free work upon privately-owned vehicles). Moreover, the intent of the General Assembly in regard to penal labor is reflected in O.C.G.A. § 42-5-60(e) , which states that in the case of state inmates penal labor is authorized "for the construction, repair, or maintenance of roads, bridges, public buildings, and any other public works." (Emphasis added.) Such projects do not contemplate using such labor to improve private property.3

The alternative authority granted to the General Assembly under Article III, Section VI, Paragraph VI(f) of the Georgia Constitution does not alter that view. It authorizes the General Assembly to provide for compensating innocent victims of crimes from government funds. However, the General Assembly has limited the class of victims to which this provision of the Gratuities Clause applies. See O.C.G.A. §§ 17-15-1 through -14. While persons whose private property has been marked with graffiti are certainly the victims of a property crime, see O.C.G.A. § 16-7-21 (criminal trespass) and § 16-7-23(a)(1) (criminal damage to property), the General Assembly has defined "victim" to require physical injury and prohibited compensation to the victims of property crimes. O.C.G.A. §§ 17-15-2(8) and -7(g).
Based upon the limited factual circumstances set forth in your letter, and with no clearly articulated and substantial benefit flowing to the public, it is my unofficial opinion that a county program that provides free penal labor for the purpose of removing or painting over gang-related graffiti on private property is prohibited by the Gratuities Clause of the Georgia Constitution. Use of inmate labor in these circumstances would be permissible only if it can be clearly demonstrated that such labor confers a substantial public benefit.
Footnotes
Footnotes
1 	 "The inherent police power of the state extends to the protection of the lives, health and property of the citizen, and to the preservation of good order and public morals and is not subject to any definite limitations, but is coextensive with the necessities of the case and the safeguard of public interest." Pope v. City of Atlanta, 242 Ga. 331, 333 (1978).
2 	 This does not preclude the possibility that, in some circumstances, the use of inmate labor might be authorized pursuant to the State's police power, thus resulting in a substantial benefit to the State. Such a circumstance might include, for instance, removing gang-related graffiti painted upon a house if the text of said graffiti urged people to riot at some future date and time. See O.C.G.A. § 16-11-31(a) .
3 	 Using penal labor to remove or paint over graffiti on government-owned buildings is not violative of the Gratuities Clause. See O.C.G.A. § 42-5-60(e) , authorizing the use of state inmates as labor on public roads and public works.
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You have asked a number of questions about charter schools created by a charter contract between the State Board of Education (hereinafter "State Board") and the charter petitioner. The questions arise out of an amendment to the Charter Schools Act of 1998, O.C.G.A. §§ 20-2-2060 through -2071, that allows the State Board to grant a state charter in cases in which the local board of education has refused to approve the charter petition. See O.C.G.A. § 20-2-2064(d) (amended by 2000 Ga. Laws 618, 720-21).
GENERAL DISCUSSION
The Charter Schools Act of 1998 originally provided for a three party contract between the charter petitioner, the local board of education, and the State Board. 1998 Ga. Laws 1080, 1084-85 (amended by 2000 Ga. Laws 618, 720-21). As stated in 1997 Op. Att'y Gen. U97-8, "charter schools are authorized by O.C.G.A. § 20-2-255 to 'provide a means whereby local schools may choose to substitute a binding . . . performance based contract approved by both state and local boards of education' for rules, regulations, policies and state statutes. The proposal is brought by the local school system to the State Board through the mechanism of a petition which must include several components, including a 'proposal to directly and substantially involve the parents of students enrolled in the school as well as the faculty, instructional staff, and the broader community in the process of creating the petition and in carrying out the terms of the charter.' O.C.G.A § 20-2-255(d)(4) ." Id. at 125.
The statutory framework in 1998 was such that a local school board's approval was necessary before the petition could even be presented to the State Board of Education. See O.C.G.A. § 20-2-2064 . Then, in 2000, the General Assembly added subsection (d), apparently to address the problem of local systems' refusing to approve charters even when they met the criteria set out in the Act. Subsection (d) authorizes the State Board, pursuant to the constitutional authority to create special schools, to grant a state charter when a petition meets the statutory requirements of O.C.G.A. § 20-2-2063 and is in the public interest. O.C.G.A. § 20-2-2064(d) ; GA. CONST. Art. VIII, Sec. V, Para. VII; see also 1998 Op. Att'y Gen. U98-2.
At the outset it is instructive to examine the actual language of the constitutional provision for a "special school."
The General Assembly may provide by law for the creation of special schools in such areas as may require them and may provide for the participation of local boards of education in the establishment of such schools under such terms and conditions as it may provide; but no bonded indebtedness may be incurred nor a school tax levied for the support of special schools without the approval of a majority of the qualified voters voting thereon in each of the systems affected. Any special schools shall be operated in conformity with regulations of the State Board of Education pursuant to provisions of law. The state is authorized to expend funds for the support and maintenance of special schools in such amount and manner as may be provided by law.
GA. CONST., Art. VIII, Sec. V, Para. VII(a). In the 2000 amendment, the General Assembly acted pursuant to the above authority and authorized the State Board of Education to create a special charter school. However, the amendment to the Act did not create any new provisions for the management of this new kind of school nor did it specifically state that all of the existing charter school provisions apply to the new schools.
For instance, the Act still provides that a charter is "an academic or vocational performance based contract . . . between the state board, a local board of education, and a charter petitioner." See O.C.G.A. § 20-2-2062(1) (emphasis added). It could be argued that since the local board has refused to approve the charter it should not be a party to the charter contract when subsection (d) is invoked. However, if the Act is interpreted to "read out"1 any involvement of the local board in the operation of the new charter schools, there is no statutory provision for the mechanics of funding and oversight of the state charter school. Charter schools that have been approved by the local board are governed by O.C.G.A. §§ 20-2-2065(a)(2) (control by local school board) and 20-2-2068(d) (allotment of state grants). Furthermore, such an interpretation would require that other statutory provisions for charter schools be ignored. See, e.g., O.C.G.A. § 20-2-2063(5) (petition must provide for control and management by the local school board). Because of those difficulties, I have concluded that the General Assembly intended that the state charter schools be governed by the same statutory provisions as charter schools that were approved by the local school boards.

In arriving at the meaning of an ambiguous statute, there are several rules of statutory construction that may be used. First, the intent of the legislature must be ascertained, "keeping in view at all times the old law, the evil, and the remedy." O.C.G.A. § 1-3-1(a) . In the absence of any legislative history or other method of determining intent, certain presumptions are utilized as appropriate. One of those presumptions is that the legislature was aware of the state of the law at the time it enacted the legislation in question. See State v. Davis, 246 Ga. 761 (1980). In this case, the legislature is presumed to have had in mind the existing scheme for funding and oversight of charter schools in general and the interpretation of that statute in 1997 Op. Att'y Gen. U97-8. That opinion concluded that it was possible for the General Assembly to create a charter school without the approval of the local board of education by creating a "special school" pursuant to Art. VIII, Sec. V, Para. VII of the Georgia Constitution.
The legislature is also presumed to be aware of the constitutional authority of local boards of education. See GA. CONST. Art. VIII, Sec. V, Paras. I and II.2 With all of these things in mind and intending to correct the problem of a meritorious charter petition that was nevertheless not approved by the local board, the General Assembly may have reasonably concluded that the preexisting charter school provisions, such as having the local school system oversee the charter school, apply to state charter schools authorized by the State Board of Education pursuant to subsection (d) of O.C.G.A. § 20-2-2064 .
Reinforcing that conclusion is the "golden rule" of statutory construction, requiring a court to "follow the literal language of the statute 'unless it produces contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else.'" Telecom* USA v. Collins, 260 Ga. 362, 363 (1990), quoting Department of Transp. v. City of Atlanta, 255 Ga. 124, 137 (1985) (Clarke, J., concurring). It does not produce an "absurdity" to give meaning to all the terms of the statute and apply the existing provisions of the Charter School Act to the state charter schools. There may be some limited circumstances in which too literal an adherence to this principle might produce an absurdity. For instance, in O.C.G.A. § 20-2-2061(1) the intention of the General Assembly is stated as providing a means for substituting a "performance based contract approved by both state and local boards of education" for state and local rules. Obviously state charter schools will not be approved by a local school board. Instead that intent could be read to include, as a substitute for local approval, the mechanism added by subsection (d) for state approval of meritorious charter petitions. See O.C.G.A. § 20-2-2064(d) .
Based on the above general discussion I have concluded that state charter, schools are subject to the control and management of local boards. The local school board must treat the state charter no less favorably than the other schools in the district and local school boards must supply local funding except that if a tax levy or bonded indebtedness is required for that funding, it must be approved by a local referendum. In addition, the state charter schools are entitled to federal and state grants on the same conditions as other charter schools. The State Board has been given the power in the Georgia Constitution to promulgate regulations regarding the operation of state charter schools and local boards of education would have to comply.
1.
Are state charter schools subject to the management and control of the local board of education pursuant to Art. VIII, Sec. V, Para. II of the Georgia Constitution? If not, does their creation violate the prohibition against the formation of new independent school systems in Art. VIII, Sec. V, Para. I of the Georgia Constitution?
As discussed above, the Act's provisions regarding the operation and funding of charter schools should be construed to apply to state charters as well. Thus, the state charter schools are subject to the control and management of the local board of education as the Act requires in O.C.G.A. §§ 20-2-2065 and 20-2-2063(5) .
2.
What funds or funding schemes are the state charters granted by subparagraph (d) entitled to? Do they receive state FTE3 funds and other state grant funds, federal funds, and local funds? If they are entitled to these funds, are the funds to be administered through the local  board of education where the charter is located or in some other manner?

Since the state charters have the benefits of the same statutory provisions as the local charters, they have the same funding schemes as the local charters do. For instance, state charter schools could quality for special education funding from the federal government pursuant to 20 U.S.C. § 1411 and for various state grants pursuant to O.C.G.A. § 20-2-2068(d) .
3.
Are the state charters to be treated "no less favorably" than other local schools as set forth in O.C.G.A. § 20-2-2068 ? If so, does this include the provision of local funds?
Since all of the existing charter school statutes apply to state charters, O.C.G.A. § 20-2-2068(d) applies and the local system is obliged to treat the state charter school "no less favorably than other local schools located within the applicable school system." Id.
4.
Must any state  charter granted under the provisions of O.C.G.A. § 20-2-2064(d)(1) meet the same requirements and definitions of other charter schools that are set forth in the Charter Schools Act? Can the state board mandate additional requirements for these state charters?
Yes, the state charter must meet the same requirements and definitions as other charter schools in the Charter Schools Act. The local board has constitutional authority to manage and control schools within its system but its authority is limited by the constitutional provision for special schools allowing the General Assembly to "provide for the participation of local boards of education in the establishment of [special] schools under such terms and conditions as it may provide." See GA. CONST., Art. VIII, Sec. V. Para. VII. Therefore, the General Assembly may invade the constitutional province of the local school board under the aegis of a coordinate constitutional provision.
Footnotes
Footnotes
1 	 "It is contrary to the generally accepted principles for construing statutes to 'read out' any part of the statute as 'mere surplusage' unless there is a clear reason for doing so." Porter v. Food Giant, Inc., 198 Ga. App. 736, 738 (1991).
2 	 This presumption is confirmed by explicit reference to the "control and management" of the local board of education as a required element of the charter petition in O.C.G.A. § 20-2-2063(5) . Those exact words are used to describe the authority of a local board over its school system in Art. VIII, Sec. V, Para. II of the Georgia Constitution.
3 	 "Full-time equivalent." See O.C.G.A. § 20-2-160(b) .
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The General Assembly created the Georgia Technology Authority (hereinafter referred to as "the GTA") during the 2000 Session, thereby combining oversight of the State's executive branch technology policies, resources, and procurement in one agency. 2000 Ga. Laws 249. You asked my opinion regarding the relationship between the GTA and state-wide elected officials other than the Governor (hereinafter referred to as "constitutional officers"), particularly in regard to technology procurements. It is my opinion that all agencies under the authority, direction, or control of a constitutional officer may set their own technology policy but must contract through the Georgia Technology Authority for any technology resource purchase exceeding $ 100,000 pursuant to O.C.G.A. § 50-25-7.2(a) .
The responsibilities and duties of the GTA are set forth in Chapter 25 of Title 50 of the Georgia Code. The statute provides in pertinent part that all agencies shall contract through the GTA for any technology resource purchase exceeding $ 100,000.00. O.C.G.A. § 50-25-7.2(a) (Supp. 2001). Agency is defined as "every state department, agency, board, bureau, commission, and authority which shall not include any agency within the judicial branch of state government or the University System of Georgia and shall also not include any authority statutorily required to effectuate the provisions of Part 4 of Article 9 of Title 11." O.C.G.A. § 50-25-1(b)(1) (Supp. 2001). [Part 4 is now Part 5.] Accordingly, with the exception of the University System and the Georgia Superior Court Clerks' Cooperative Authority, the statute on its face appears to require that all executive branch state agencies, including those controlled by constitutional officers, contract through the GTA for all technology resource purchases exceeding $ 100,000.
However, the statutory scheme contains exclusions from the GTA's authority in addition to those set forth in the definition of agency.1 One such exclusion is the removal of the GTA's authority to set technology policy for agencies under the authority, direction, or control of constitutional officers.2 O.C.G.A. § 50-25-4(a)(10) (Supp. 2001). Technology policy is defined as the "processes, methods, and procedures for managing technology, technology resources, and technology procurement." O.C.G.A. § 50-25-1(b)(14) (Supp. 2001). The right to establish technology policy arguably includes control over contracts for technology resource purchases, despite the language of O.C.G.A. § 50-25-7.2(a) (Supp. 2001). However, a rigid application of the definition of technology policy produces an internally inconsistent statutory scheme: it requires all agencies, including those controlled by constitutional officers, to contract for technology resource purchases over $ 100,000 through the GTA while at the same time exempting from the GTA's authority the ability to set the technology policy for agencies under the control of constitutional officers, including the management of technology procurement. This ostensible inconsistency can only be resolved by applying the rules of statutory construction.

The applicable rules of statutory construction can be stated as follows: (1) determine the legislative intent giving meaning to the old law, the evil, and the remedy; (2) harmonize all parts of the statute to give meaning to each part of a statute; (3) apply the ordinary meaning to all words; and (4) avoid a construction which produces an absurd or contradictory result. O.C.G.A. §§ 1-3-1(a) and (b) (Supp. 2001); City of Waycross v. Holmes, 272 Ga. 488, 489 (2000); Vollrath v. Collins, 272 Ga. 601, 603-04 (2000); Mansfield v. Pannell, 261 Ga. 243, 244 (1991); State v. Watson, 249 Ga. App. 256, 257 (2001); Monticello Ltd. v. City of Atlanta, 231 Ga. App. 382, 383-84 (1998); Department of Human Resources v. Hutchinson, 217 Ga. App. 70, 72 (1995); Brown v. City of Marietta, 214 Ga. App. 840, 840-41 (1994).
Part of a remedial legislation, the GTA was created to give the public easy access to state government through the Internet, save the state millions of dollars by consolidating the procurement and management of technology, and ensure that Georgia does not repeat past technology mistakes. 17 Ga. St. U. L. Rev. 280, 281 (2000). Senator Charlie Tanskley, one of the sponsors of S.B. 465, the GTA's enabling legislation, noted that consolidation both promotes keeping the state's technology current with technological trends across the country and fosters the state's ability to procure technological resources, thereby assuring uniformity. Id. at 282-83. The GTA's express statutory purpose includes authority over technology resource procurement, technology enterprise management, and technology portfolio management for the entire state. O.C.G.A. § 50-25-1(c) (Supp. 2001). The General Assembly's clear intent to consolidate the procurement and management of technology in one agency must be given great weight when reconciling the apparently conflicting provisions of O.C.G.A. §§ 50-25-4(a)(10) and 50-25-7.2(a) (Supp. 2001).
Just as the legislation's purpose provides insight into the intent of the General Assembly, the legislative history of S.B. 465 also reveals the General's Assembly's intent. As originally reported out of the Senate Defense, Science, and Technology Committee by substitute, S.B. 465 gave the GTA authority over technology policy for all agencies. 2000 Senate Journal 993, 1007. It was not until the bill reached the Senate floor that the insertion of the exception for any agency under the authority, direction, or control of a constitutional officer narrowed the scope of the GTA's responsibility to set technology policy. 2000 Senate Journal 1018, 1032. As the bill moved through the legislative process, both the Senate and the House made several changes to Code sections 50-25-1(b)(1) (definition of agency), 50-25-4(a)(10) (authority of the GTA to set technology policy), and 50-25-7.2 (requirement that agencies contract through the GTA). Compare 2000 Senate Journal 993 (SCS) with 2000 Senate Journal 1018 & 1045 (SFSFA), 2000 House Journal 3311 (HCS), 2000 House Journal 3343 & 3376 (HFSFA), 2000 Senate Journal 2386 (SAHS), and 2000 House Journal 3640 (House agreed to Senate Amendment).
The General Assembly's failure explicitly to exempt agencies under the control of constitutional officers from the contracting requirements of O.C.G.A. § 50-25-7.2(a) (Supp. 2001) and from the definition of agency in O.C.G.A. § 50-25-1(b)(1) (Supp. 2001) at the time it was providing for such an exemption from Code Section 50-25-4(a)(10) (Supp. 2001) is indicative of an intent for the technology policy exemption not to create by implication an exemption from the contracting requirement. Rather than assuming that the General Assembly intended for one portion of the statute to vitiate another portion of the statute, one must construe the sections so that they work in harmony as part of a single, logical system which furthers the legislative purpose and intent.
It is clear from the legislative history that the General Assembly intended to establish an inclusive technology plan that consolidated all technology management and resource procurement under one agency, thereby assuring uniformity and increasing the state's buying power through the economies of scale. The General Assembly typically provides that state agencies, including those under the control of constitutional officers, must operate in accordance with uniform standards and centralized administration in state government. See, e.g., O.C.G.A. § 45-7-28.1 (employee travel rules and regulations); O.C.G.A. §§ 50-5-30 through -39 (Space Management Act); O.C.G.A. § 50-5-57 (DOAS supervision of procurements for non-technology supplies and services); O.C.G.A. §§ 50-16-30 through -47 (1998 & Supp. 2001) (State Properties Commission supervision of real property acquisitions); O.C.G.A. §§ 50-18-90 through -103 (1998 & Supp. 2001) (state records management); O.C.G.A. §§ 50-22-1 through -9 (1998 & Supp. 2001) (regulation of retention of professional architects and engineers); O.C.G.A. §§ 50-24-1 through -6 (drug free workplace).
At the same time, one must presume that the General Assembly intended for the technology policy exception to have meaning. Therefore, the authority of an agency under the control of a constitutional officer to set technology policy for the management of its technology procurement means something other than an exemption from the requirement that it contract for all technology resource purchases through the GTA.
"Policy" has several ordinary meanings depending on the context in which the word is used. The meaning applicable to this context is "the general principles by which a government is guided in its management of public affairs." BLACK'S LAW DICTIONARY 1178 (7th ed. 1999). O.C.G.A. §§ 50-25-4(a)(10) and 50-25-7.2(a) (Supp. 2001) can be reconciled if they are interpreted to mean that an agency under the control of a constitutional officer possesses an independent authority to establish the general principles for the management of its technology, technology resources, and technology procurement but must contract through the GTA for the purchase of technology resources exceeding $ 100,000.
Viewing the statute as a whole and keeping in mind the legislative intent to consolidate the procurement and management of technology in one agency, it is clear that the ability to set technology policy is further constrained by the GTA's authority to establish architecture for state technology infrastructure, establish technology security standards and services, establish and enforce standard specifications applicable to all technology and technology resource related supplies, and establish standards for procurement.3 O.C.G.A. §§ 50-25-4(a)(15) , (22), (29), and (30) (Supp. 2001). The difficulty, of course, is the determination of what falls within the ambit of technology policy and what falls within the ambit of architecture and standards.

The GTA's authority to establish the technology architecture requires that it design a system4 for executive branch agencies in which all components connect to and operate with each other. The GTA's authority to adopt technology standards for the executive branch agencies means that it has exclusive authority to establish the rules or criteria5 through which the technology products interact with each other. Thus, for the purpose of this statutory analysis, technology policy is distinguished from technology architecture and standards through a subject-specific analysis.

The question is whether the subject is a specification designed to coordinate overall functioning of the enterprise-wide system or whether it is an agency-specific specification that is critical to achieve the agency's mission, vision and values. If it is the former, it falls within the category of technology architecture or standards. If it is the latter, it falls within the category of technology policy. Once a decision is made on the agency's technology requirements pursuant to those policies, the agency under the control of a constitutional officer must contract for the purchase of its technology resources exceeding $ 100,000 through the GTA, which includes the GTA's rules governing competitive procurement.6 This requirement does not mean that the agency is prohibited from establishing internal processes, methods, and procedures to evaluate its technology requirements. On the contrary, the goal of the technology policy is to plan a course of action that will influence and determine the agency's technology decisions and actions based upon its mission, vision, and goals. Some obvious policies that an agency might promulgate are those governing Internet use or access to meet the agency's business plan and system access rights. For example, there may be agency-specific mandates that, as a matter of policy, require unique support or security technology. Other policies may address identification of the agency's technology requirements to meet long term goals. In setting its technology policy, an agency under the control of a constitutional officer should remain mindful of the requirement that its technology resources must comply with the GTA's established architecture and standards. The GTA's powers are limited, however, to those conferred by law. O.C.G.A. § 45-6-5 ; City of Atlanta v. Black, 265 Ga. 425, 428 (1995); Bentley v. State Bd. of Med. Exam'rs, 152 Ga. 836, 838 (1922), cited in 1992 Op. Att'y Gen. 92-1. Therefore, the GTA is obligated to consider, accommodate, and include the technology polices set by agencies under the control of constitutional officers when establishing state-wide standard specifications, architecture for technology infrastructure, security standards, and procurement standards. To do otherwise would exceed its authority.

It is not the purpose of the GTA law to control the substantive actions of any agency. Constitutional officers have the added statutory prerogative to set their own technology policy as defined by the GTA law. This is consistent with the principle established by case law that the General Assembly cannot defeat the Constitution's purpose in establishing the office or defeat any specific powers granted. See supra note 2. Thus, for example, the Secretary of State, in setting technology policy, may establish the processes, methods, and procedures for identifying, managing, and controlling the technology resources necessary to ensure that the "returns of all elections by the people shall be made to the Secretary of State." GA. CONST. Art. II, Sec. II, Para. I. Similarly, the Commissioner of Labor, in setting technology policy, may establish the processes, methods, and procedures for identifying, managing and controlling the technology resources necessary to investigate, collect, and compile statistical information on the condition of labor in the State of Georgia. O.C.G.A. § 34-2-6 . Both the Secretary of State and the Commissioner of Labor, having established the technology policy, must contract through the GTA for any technology resource purchase required to advance the policy if the cost exceeds $ 100,000.
For the foregoing reasons and upon application of the rules of statutory construction cited herein, I conclude that agencies under the authority, direction, or control of a state-wide elected official other than the Governor may set their own technology policy but must contract through the Georgia Technology Authority for any technology resource purchase exceeding $ 100,000 pursuant to O.C.G.A. § 50-25-7.2(a) .
Footnotes
Footnotes
1 	 You did not request my opinion regarding, and this opinion does not address, statutory exceptions to the GTA's authority other than the one recognizing a constitutional officer's power to set technology policy for agencies under his or her control.
2 	 The independence of constitutional officers is well recognized. E.g., Griffies v. Coweta County, 272 Ga. 506, 507-08 (2000) (county commission has power and duty to issue a budget but does not have unilateral authority to control budget expenditures of a constitutional officer, the clerk of court); Morris v. Glover, 121 Ga. 751, 753-55 (1905) (General Assembly without power to abolish a constitutional office, the office of county treasurer, either expressly or indirectly by depriving the officer of the emoluments of the office, interpreting GA. CONST. of 1868 Art. IX, Sec. I). At the same time, the executive branch constitutional officers do not have unfettered independence. Except for certain specifically stated powers in the case of some officers, the Constitution confers on the General Assembly the authority to prescribe the duties and powers of the executive branch. GA. CONST. Art. III, Sec. VI, Para. I; GA. CONST. Art. V, Sec. III, Para. III; see, e.g., GA. CONST. Art. V, Sec. III, Para. IV (duties of the Attorney General). The tension between the independence of a constitutional officer and the power of the General Assembly to prescribe the duties of the office is not new. E.g., Massenburg v. Commissioners of Bibb County, 96 Ga. 614, 616-18 (1895) (a constitutional office is not subject to abolition by legislative enactment, interpreting GA. CONST. of 1868, Art. IX, Sec. I); 1958-59 Op. Att'y Gen. at 4 (General Assembly does not have the power to abolish a constitutional office but does have the authority to curtail its activities, interpreting GA. CONST. of 1945, Art. V, Sec. II, Paras. I and II).
3 	 O.C.G.A. § 50-25-7.2(c) , mandating that all technology resource purchases comply with the technical standards and specifications established by the GTA, is further evidence that agencies under the control of constitutional officers are subject to the GTA's authority to set state-wide technology standards.
4 	 In its generic sense, architecture refers to "the structure of anything." Random House Webster's Unabridged Dictionary 109 (2d ed. 1997). One technology source defines architecture in pertinent part as follows: "The architecture of a system refers to how it is designed and how components of the system are connected to, and operate with, each other. . . . It also includes the ability of the system to grow 'seamlessly' (i.e., without too many large jumps in price)." Newton's Telecom Dictionary 55 (17th ed. 2001).
5 	 A standard is "a model accepted as correct by custom, consent, or authority" or "a criterion for measuring acceptability, quality, or accuracy." BLACK'S LAW DICTIONARY 1412 (7th ed. 1999).
6 	 This opinion does not address the applicability of any GTA rules governing purchases that are under $ 100,000.
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You have asked my opinion whether O.C.G.A. § 43-47-2(15.1) 1 and (17)(B) allow the Used Motor Vehicle Dealers and Used Motor Vehicle Parts Dealers Board to have jurisdiction over a franchise dealership which is selling used cars at a temporary location in a county other than the county where the franchise dealership is located. If the answer to this question is no, you then ask whether a franchise dealership ever falls under the jurisdiction of the Used Motor Vehicle Dealers and Used Motor Vehicle Parts Dealers Board. For the reasons outlined below, it is my opinion that the Board has jurisdiction over a franchise dealership which is selling only used cars at a temporary location in a county other than the county where the franchise dealership is located if the dealer is not operating as a direct dealer of the manufacturer. Because the answer to the first question is yes, this opinion does not address the second question.
The authority for the Used Motor Vehicle Dealers and Used Motor Vehicle Parts Dealers Board to regulate the sales of used motor vehicles is contained in Chapter 47 of Title 43 of the Official Code of Georgia, the Used Motor Vehicle Dealers' and Used Motor Vehicle Parts Dealers' Registration Act ("Act"). Under O.C.G.A. § 43-47-7 , it is unlawful to operate as a used motor vehicle dealer in this state without first obtaining a license from the used car division of the Board. A used motor vehicle dealer is "any person who, for commission or with intent to make a profit or gain of money or other thing of value, sells, exchanges, rents with option to purchase, offers, or attempts to negotiate a sale or exchange of an interest in used motor vehicles or who is engaged wholly or in part in the business of selling used motor vehicles, whether or not such motor vehicles are owned by such person." O.C.G.A. § 43-47-2(17)(A) .
Used motor vehicles are defined as those vehicles that previously have been the subject of a retail sale. See O.C.G.A. § 43-47-2(16) .
The Act provides for numerous exceptions for persons who might otherwise fall under the definition of a used motor vehicle dealer. Relevant to this discussion is O.C.G.A. § 43-47-2(17)(B)(i) , which provides that a used motor vehicle dealer does not include "franchised motor vehicle dealers and their wholly owned and controlled subsidiaries operating in the county in which their franchise is located or operating as a direct dealer of a manufacturer." See generally Chancellor v. Gateway Lincoln-Mercury, Inc., 233 Ga. App. 38 (1998) (relying on O.C.G.A. § 43-47-2(17)(B)(i) to conclude that the appellee, a franchised motor vehicle dealer, was not subject to the Act).
Your query requests that I consider a scenario where a franchised motor vehicle dealer is engaged in the sales of used motor vehicles at a temporary location in a county outside the county in which the franchise is located. Obviously, if the franchised motor vehicle dealer is not operating in the franchise county, then it cannot satisfy the first condition for the O.C.G.A. § 43-47-2(17)(B)(i) exemption. The question is then whether the dealer can be considered to be operating as a direct dealer of a manufacturer. There is no provision in the Official Code of Georgia that defines the term "direct dealer." However, the Georgia Motor Vehicle Franchise Practices Act, located in Article 22, Chapter 1, Title 10 of the Official Code of Georgia, gives some insight. For purposes of the Georgia Motor Vehicle Franchise Practices Act, a manufacturer is "any person who performs the major portion of the assembly of a new motor vehicle." O.C.G.A. § 10-1-622(9) . From the plain language of O.C.G.A. § 43-47-2(17)(B)(i) , a direct dealer of a manufacturer must be one involved in the direct sale or distribution of new motor vehicles. Consequently, a franchised motor vehicle dealer who is not engaged in the sale of new motor vehicles but rather solely engaged in the sale or distribution of used motor vehicles cannot be considered to be operating as a direct dealer of a manufacturer. Therefore, a franchised motor vehicle dealer engaged exclusively in the sale of used motor vehicles outside the county in which its franchise is located is not exempt under the provisions of O.C.G.A. § 43-47-2(17)(B)(i) .
In summary, it is my official opinion that a franchised motor vehicle dealer solely engaged in the sale of used cars at a temporary location in a county outside the county in which the franchise is located is a used motor vehicle dealer and is subject to the licensure requirements of the Used Motor Vehicle Dealers' and Used Motor Vehicle Parts Dealers' Registration Act.
Footnotes
Footnotes
1 	 This subsection and the corresponding section O.C.G.A. § 43-47-8.2 , referring to the operations of used motor vehicle dealers at temporary sites, are not relied on in reaching the conclusion in this opinion, as they are not essential to answering the posed questions.
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This is in response to your request for an opinion regarding whether the Board of Technical and Adult Education can make benefits uniform throughout the Department of Technical and Adult Education by offering all employees of the Department a selection of benefits which only some of the department employees now have. It is my opinion that the Board of Technical and Adult Education cannot, without approval of the Employee Benefit Plan Council, extend to all departmental employees the benefit options allowed for former employees of local boards of education or the area postsecondary technical education boards under O.C.G.A. § 20-4-29 .
This situation developed as a result of the formation of the Board and Department of Technical and Adult Education as a new state board and department in 1988. O.C.G.A. §§ 20-4-10 and -14. At that time, the technical institutions were generally governed under local boards of education and thus had to convert to state ownership. Because of this conversion, there were statutory provisions enacted permitting the local board employees to choose options regarding their salary and benefits. O.C.G.A. § 20-4-29 . One option was to retain the salary and benefits offered under the local boards of education as long as the benefits could be attained for comparable or less cost by the Department of Technical and Adult Education. O.C.G.A. § 20-4-29(1) . The other option was to elect the salary and benefit plan available to state employees. O.C.G.A. § 20-4-29(2) .
As an example of the difference in benefits, some employees who elected to retain the salary and benefits of their former local boards now have cancer insurance or other specified disease insurance which is not offered to state employees through the state benefit package. Your request for an opinion is whether the Board of Technical and Adult Education can make the offer of these benefits uniform throughout the Department. The answer is no for the reasons outlined below.
The Board of Technical and Adult Education has broad powers enumerated in O.C.G.A. § 20-4-11 , including the power to establish "salaries, salary supplements, tuition and fees . . . ." However, the Employee Benefit Plan Council is given the specific authority to establish the state employees' flexible benefit plan. O.C.G.A. § 45-18-52(a) . In addition, any "new optional employee benefit plans or any contracting with new or additional insurers under existing plans that authorize the deduction or reduction of voluntarily designated amounts, including insurance, from the salaries of the full-time employees must be approved by the council after January 1, 1986 . . . ." O.C.G.A. § 45-18-54(a) .
Therefore, it is the clear statutory duty and obligation of the Employee Benefit Plan Council to determine and approve which employee benefits are made available to state employees.1 In summary, the Board of Technical and Adult Education cannot, without approval of the Employee Benefit Plan Council, extend to all departmental employees the benefit options allowed for former employees of local boards of education or the area postsecondary technical education boards under O.C.G.A. § 20-4-29 .
Footnotes
Footnotes
1 	 1982 Op. Att'y Gen. 82-79 analyzes a different employee option and addresses constitutional issues. A constitutional analysis is unnecessary in this opinion, however, because the statutory provisions do not raise constitutional issues.
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You have requested my opinion on a number of questions that arise as a result of the recent approval of redistricting plans for the Georgia Senate based upon the 2000 decennial census. Essentially, those questions are:
1. How does Georgia law define "residency" in relation to a candidate for the General Assembly?
2. Georgia law generally provides that candidates for the General Assembly meet a one-year residency requirement. If a legislative plan has not been precleared under the Voting Rights Act one year prior to the election, would that residency requirement apply to the 2002 elections to the General Assembly? Would a court have the authority to modify the residency requirement or otherwise change the 2002 election schedule?
3. If a legislative plan has not been precleared prior to the primary qualification deadline for the 2002 elections, what legislative plan would be used to determine the districts for qualification?
4. If a legislative plan is precleared and a current member of the General Assembly moves to a different location to run for a particular office and, by doing so, moves out of the district currently in effect, would that person still be eligible to represent the current district?
5. If a legislative plan is precleared but later invalidated and replaced by yet another plan drawn either by the General Assembly or a court, would elections be held again and would the residency requirement apply then?
Some of these questions call for speculation about what action, if any, a reviewing court might take in fashioning either temporary or permanent remedies for various factual and legal situations. An answer based on such conjecture would likely prove of little value; however, I will endeavor to provide you with what sound information and legal precedent are available to answer the questions presented.
1. How does Georgia law define "residency" in relation to a candidate for the General Assembly?
As you noted in your letter, the Georgia Constitution establishes the qualifications to hold a seat in the General Assembly. In relation to the Senate, it provides:
At the time of their election, the members of the Senate shall be citizens of the United States, shall be at least 25 years of age, shall have been citizens of this state for at least two years, and shall have been legal residents of the territory embraced within the district from which elected for at least one year.
GA. CONST. Art. III, Sec. II, Para. III(a) (emphasis added).1 See also O.C.G.A. §§ 28-2-1(b) , 28-2-2(b) . Both of my predecessors have reviewed either this provision or its counterpart in the Constitution of 1976 and have concluded that a candidate for the General Assembly must meet this one-year residency requirement for the year immediately preceding the election for that office. 1989 Op. Att'y Gen. 89-31; 1981 Op. Att'y Gen. U81-28 (interpreting GA. CONST. of 1976 Art. III, Sec. III, Para. II.)

Georgia law has long interpreted the term "residency" in the election context to mean "domicile," that is, a person's "permanent place of abode." Avery v. Bower, 170 Ga. 202, 206 (2) (1929); accord Holton v. Hollingsworth, 270 Ga. 591, 593 (5) (1999). See also Johnson v. Byrd, 263 Ga. 173, 176 (4) (1993); Haggard v. Graham, 142 Ga. App. 498, 501 (1977); 1997 Op. Att'y Gen. U97-13; 1995 Op. Att'y Gen. U95-6; 1990 Op. Att'y Gen. U90-15; 1982 Op. Att'y Gen. 82-83; 1977 Op. Att'y Gen. U77-61; 1976 Op. Att'y Gen. U76-71. Because the determination of a person's "permanent place of abode" is a factual question, the General Assembly has established a series of rules for determining residency which are codified at O.C.G.A. § 21-2-217(a) .
While these rules are written in the context of determining a person's residency to register to vote, the same principles are applicable to determining the "domicile" of a candidate for office. They include the basic provision that:
The residence of any person shall be held to be in that place in which such person's habitation is fixed, without any present intention of removing therefrom, and to which, whenever such person is absent, such person intends to return . . . .
O.C.G.A. § 21-2-217(a)(1) . A person does not lose his permanent residence status if he temporarily moves to another state, county, or municipality unless he registers to vote or "perform other acts indicating a desire to change such person's citizenship and residence." O.C.G.A. § 21-2-217(a)(2) . If a person moves to another state, county, or municipality and only has an intent to return at some indefinite time in the future, he will be deemed to have lost his residency in the locality from which he moved. O.C.G.A. § 21-2-217(a)(5) and (6). Another significant provision of this statute is that the declaring of a homestead exemption in a particular county or municipality is deemed to be a declaration of permanent residence. O.C.G.A. § 21-2-217(a)(14) . See also O.C.G.A. § 48-5-40(3)(K) ; 1981 Op. Att'y Gen. 81-33.
In the case of a candidate for a state office such as the General Assembly, any elector may challenge the qualifications of a candidate, including the candidate's residency, within two weeks after the close of the qualifying period. O.C.G.A. § 21-2-5(b) . Additionally, the Secretary of State may challenge the qualifications of any such candidate at any time up until election. Id. In either case, after notice is provided to the challenged candidate, a hearing is held before an administrative law judge (ALJ) pursuant to the Georgia Administrative Procedure Act in order to take evidence regarding any residency challenge. O.C.G.A. §§ 21-2-5(b) , 50-13-41 . The ALJ must then enter an initial decision that is provided to the Secretary of State, who ultimately makes the final determination of a candidate's place of residency. Id. In doing so, the Secretary of State would rely generally upon the law and principles outlined above.
2. If a legislative plan has not been precleared under the Voting Rights Act one year prior to the election, would that  residency requirement apply to the 2002 elections to the General Assembly? Would a court have the authority to modify the residency requirement or otherwise change the 2002 election schedule?
This office answered the first of these questions in relation to the 1981 reapportionment of the General Assembly. 1981 Op. Att'y Gen. U81-28. There the question was posed whether a candidate for the House of Representatives who had previously lived within a particular numbered district could claim one year residency in that district even though reapportionment had drawn his residence into another numbered district. The opinion stated:
There is nothing in the statute which provides an exception to the one year residency requirement due to reapportionment of the district. My research reveals no judicial construction or application of the statute [GA. CONST. of 1976, Art. III, Sec. III, Para. II]. Absent any exception to the statute's residency requirement, either express in the statute or implied by judicial interpretation, it is reasonable to assume that the statute applies its requirement regardless of the effects of reapportionment.
Id. at 306. The same is true today. I know of no authority that would permit the waiver of the Constitution's durational residency requirement. Indeed, the Constitution's language provides that while a person is not always eligible to run for the particular numbered district he prefers, every person who has maintained a permanent residence for one year within a newly drawn district would meet the durational residency requirement for purposes of running for office.
While it would be speculative to address whether any reviewing court would believe it had the authority to alter the Constitution's residency requirement, it is clear that courts have in the past altered the schedule for elections in the context of a challenge to reapportionment. For example, in the wake of the congressional reapportionment decision in Busbee v. Smith, 549 F. Supp. 494, 518-19 (D.D.C 1982), aff'd 459 U.S. 1166 (1983), the district court established a broad range of deadlines for various phases of the election cycle, including the setting of dates for a special primary and general election for Georgia's Fourth and Fifth Congressional districts. See also 1982 Op. Att'y Gen. U82-30 n. 3.
3. If a legislative plan has not been precleared prior to the primary qualification deadline for the 2002 elections, what legislative plan would be used to determine the districts for qualification?
It is premature to address this question because my answer would require speculation and therefore be of doubtful benefit. Currently, qualifying for political party candidates is scheduled to open at 9:00 a.m. on Monday, April 22, 2002, and to close at noon on Friday, April 26, 2002. O.C.G.A. § 21-2-153(c)(1) 2. Preclearance of those plans pursuant to Section 5 of the Voting Rights Act of 1965, as amended, is required prior to the plans being enforced. 42 U.S.C. § 1973c; 28 C.F.R. § 51.1 et seq. In the past, when the State has not obtained preclearance for legislative plans prior to holding an election, a court involved in litigation on the plans has ordered elections held on interim court-drawn plans based on plans originally drawn by the General Assembly; however, I have no way of knowing whether that same type of remedy would be appropriate in the future. See Johnson v. Miller, 929 F. Supp. 1529 (S.D. Ga. 1996) (Johnson III).
4. If a legislative plan is precleared and a current member of the General Assembly moves to a different location to run for a particular office and, by doing so, moves out of the district currently in effect, would that person still be eligible to represent the current district?
The Georgia Constitution provides that a member of the General Assembly vacates his seat as a matter of law upon ceasing to be a resident of the district from which he was elected. GA. CONST. Art. V, Sec. IV, Para. V. This provision is also incorporated into both the specific laws regarding membership in the General Assembly and the general provisions of Georgia law. O.C.G.A. §§ 28-2-1(b) , 28-2-2(b) , 45-2-4 , and 45-5-1(a)(5) . Therefore, if a current member of the General Assembly moves his permanent residence or domicile outside the current district, he will have vacated the office as a matter of law.
5. If a legislative plan is precleared but later invalidated and replaced by yet another plan drawn either by the General Assembly or a court, would elections be held again and would the residency requirement apply then?
It is again impossible for me to speculate about what remedy a reviewing court might consider or impose in the situation you have described. I believe that any action by a court would be fact-intensive and based upon circumstances that I cannot anticipate.
Conclusion
In summary, Georgia law provides that a determination of residency is a fact-specific inquiry designed to determine where a person permanently lives or intends to return at a specific date in the future. If a current member of the General Assembly moves his permanent residence outside his district, the office will become vacant as a matter of law. I know of no authority that demonstrates that any court reviewing a reapportionment plan could waive the constitutional one-year residency requirement for holding office in the General Assembly, but a court could make alterations in the statutory dates for conducting an election. Finally, I cannot provide legal advice on possible remedial actions a court might take in the future due to the speculation that would be required to address such fact-intensive questions.
Footnotes
Footnotes
1 	 The qualifications for a Member of the House of Representatives are contained in GA. CONST. Art. III, Sec. II, Para. III(b) and differ only in that the age requirement to hold the office is 21 rather than 25.
2 	 See also Calendar of 2002 Election Events, Office of the Secretary of State web page (visited Aug. 22, 2001) http://www.sos.state.ga.us/elections/2002_calendar.htm.
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You have requested my opinion whether several specific actions of the State Board of Education are within its authority as interpreted in 1996 Op. Att'y Gen. 96-12. You have asked about nine different actions of the Board taken "without consultation with the Superintendent or the Superintendent's approval."
The background against which these questions are asked is the legislative action taken in 1996 and explained in 1996 Op. Att'y Gen. 96-12 and 1996 Op. Att'y Gen. 96-19 as well as the 2000 legislation regarding the Board chairman. In 1996 the General Assembly enacted a provision empowering the Superintendent as "executive officer of the [Board] and the administrative chief executive officer of the Department" to "organize and reorganize the Department . . . and the various . . . units thereof and to prescribe the duties, functions, and operations of each." This represented a "major shift of authority from the State Board of Education to the Office of the State School Superintendent." 1996 Op. Att'y Gen. 96-12. Although the Board retained control over policy, the retention and dismissal of employees, and its "general power of supervision over the operations" of the Department and the Superintendent, it was "not authorized to go beyond those powers and interfere in the day-to-day operations of the agency." Id.; see also 1996 Op. Att'y Gen. 96-19 ("The State Board of Education lacks the statutory authority to hire its own staff or to designate Department of Education employees as staff for the Board.")
In 2000 the General Assembly enacted O.C.G.A. § 20-2-5.2 (Supp. 2000), providing:
The [Board] shall elect a chairperson and . . . other officers . . . . The chairperson shall preside at meetings of the state board, set the agenda for the state board, and perform such other duties as required by the state board. The chairperson is authorized, after a reasonable attempt at consultation with the State School Superintendent, to require any employee of the Department of Education to furnish information or perform functions for the state board.
The specific questions you have asked follow, along with my answer to each.
1.
May the Board chairman change the agenda for Board meetings and require Department staff to prepare reports without first consulting the Superintendent?
This question goes to the issues of whether the Board retains control over its own agenda and to what extent it can require employees of the Department to assist it in performing its duties.
Obviously, under the new Code section just quoted the Board chair may change the agenda consistent with Board policies and the general requirements of State law.1 See O.C.G.A. § 20-2-5.2 (Supp. 2000) ("The chairperson shall . . . set the agenda for the state board."). Although the Superintendent is the "executive officer" of the Board, O.C.G.A. § 20-2-241 , the relevant statutes do not require that she be consulted about the agenda. See O.C.G.A. §§ 20-2-240 , -241 and O.C.G.A. § 20-2-5.2 (Supp. 2000). On the other hand, since she is the executive officer of the Board and the administrative chief executive officer of the Department, the Superintendent by implication is the officer expected to prepare the Department for the Board's meetings. She could not reasonably do this unless she is at least reasonably informed. In any event, the chairman cannot act directly in seeking reports or other information from Department employees until he has made "a reasonable attempt at consultation with the State School Superintendent."
The cardinal rule in the construction of statutes is that the intent of the General Assembly in enacting a statute must be ascertained and that a statute must receive a construction which will give effect to that legislative intent and purpose. O.C.G.A. § 1-3-1(a) ; City of Roswell v. City of Atlanta, 261 Ga. 657 (1991); City of Jesup v. Bennett, 226 Ga. 606 (1970). The statutory language should be given its plain meaning. A statute needs no interpretation when its meaning is plain and unambiguous. Central of Ga. Ry. v. Tucker, 99 Ga. App. 52, 57 (1959).

The sense of the above statutes and common sense dictate that the Board and the Superintendent should work together in harmony to accomplish the carrying out of sound educational policy for the State of Georgia. On the one hand, the Board should be able to call on its employees through the Superintendent for assistance in carrying out its supervisory function and the Superintendent should not make it difficult for the Board to get that assistance. On the other, a point could be reached at which requests for assistance become so onerous as to interfere with the day-to-day operation of the Department. 1996 Op. Att'y Gen. 96-12. Your request for advice does not indicate that that is the case.
2.
May individual members of the Board draft rules without getting Department input?
The Board is authorized to adopt rules and regulations. O.C.G.A. § 20-2-240 . As a state agency the Board is expected to provide a "high level of expertise" along with "the policy mandate and discretion entrusted to them by the legislature to make rules and enforce them in fashioning solutions to very complex problems." See Bentley v. Chastain, 242 Ga. 348, 350-51 (1978). There appears to be no statutory provision regarding the source of the rules that the Board may consider, but it would be wise to invite input from a variety of sources, including the Department, before adopting a rule that would have the force and effect of law. See O.C.G.A. § 20-2-240 . There is nothing in the law, however, that would preclude an individual board member from drafting rules to be considered by the Board.
3.
May the Board forbid the use of the "Math Matters" Program that is not funded with public money?
Although the information given is not sufficient to allow a full answer, it is safe to say that the Board may make policy on many matters dealing with education and is not limited to decisions dealing with expenditures of money, public or otherwise. See O.C.G.A. § 20-2-240 and 1996 Op. Att'y Gen. 96-12.
4.
May the Board require the Superintendent to enter into a contract with the Georgia School Superintendents' Association?
Since you have not indicated the purpose of the contract or any other information about it, I am unable to fully evaluate the question. However, in general, in deciding policy questions, the Board has the right to decide with which associations the agency wishes to be affiliated. See O.C.G.A. § 20-2-240 . I am unaware of a limitation on the Board's authority in this regard.
5.
May the Board create its own newsletter with DOE funds and DOE staff?
The Board has the ability to determine the policy of the agency. See O.C.G.A. § 20-2-240 (a) . The Board also has specific authority to "take such actions as it deems necessary to ensure that the citizens have full awareness and knowledge relative to the costs, quality, and performance of the public . . . schools of this state." Id. Thus, the Board may determine as a policy matter that a newsletter is needed and what its content should be. To implement that policy, it should provide direction to the Superintendent for staff implementation, and it may direct that funds be spent for that purpose. Again, the Board must make reasonable attempts at consultation with the Superintendent to see that the purposes of the Board are carried out before directing appropriate staff to carry out this function.
6.
May the Board hire its own director with DOE funds and use DOE staff for secretarial assistance to the director?

In 1996 Op. Att'y Gen. 96-19 the Attorney General opined that the Board lacked the statutory authority to hire its own employees or to designate a member of the Department as its staff. This result harmonized the powers of the Board (including the powers of employment) with the powers of the Superintendent (including the power of organization and administration). In the change in 2000, the General Assembly provided that "after a reasonable attempt at consultation with the . . . Superintendent, [the chairperson may] require any employee of the Department . . . to furnish information or perform functions for the state board." This statutory amendment does not change the direct result of that opinion but may be seen as qualifying it. The Code section does not withdraw from the Superintendent her powers to organize the Department and to implement its statutory functions and the Board's policies, rules and directives. However, it makes clear the implied duty in the Superintendent to provide through the Department as part of her duties the executive functions peculiar to and needed by the Board, as opposed to those of the Department as a whole. Such services would include those of information gathering, as O.C.G.A. § 20-2-5.2 (Supp. 2000) states explicitly. They would also include services of an executive assistant or confidential secretary, providing the Board with a means of scheduling events and appointments. They would include, too, the administration of contracts the Board has chosen to execute for its own purposes, such as consulting contracts. See 1996 Op. Att'y Gen. 96-19. This is not an exhaustive description but illustrative.
Should the chairman determine after reasonable consultation with the Superintendent that such services were not being provided by Department employees, the chairman is empowered to direct their performance. Since the situation by its own terms may involve a disagreement or conflict between the Board and the Superintendent, the Board and especially the chairman should keep in mind the awkward situation this may present for the employee. Neither the Board nor the chairman should put the employees in an ambiguous situation concerning their duties if at all possible.
With respect to functions described above peculiar to the Board, such as those of an executive assistant or "director," it would be appropriate, after a reasonable attempt at consultation with the Superintendent, for the Board to direct the designation of an employee suitable for such purposes. However, O.C.G.A. § 20-2-5.2 (Supp. 2000) should not be viewed as an avenue to circumvent the Superintendent's general executive powers. The policy decision that appears to have been made by the General Assembly is to give complementary powers to the Superintendent and the Board but not to allow the two to create competing bureaucracies.2
7.
May the Board require that it review requests for proposal before they are sent out for bids?
In carrying out its function of setting policy for the agency, the Board is authorized to be involved in the advance planning for a contract that may have the effect of determining the future direction of the agency. Requests for proposals or invitations for bid should be prepared after careful study of the future needs of the agency. Usually the request for proposal method of procurement is used only for large or complex projects. See O.C.G.A. § 50-5-67 . For instance, a request for proposal resulting in sealed competitive proposals was utilized in the letting of a contract for the development of the CRCT tests. Many policy decisions are made in advance when a multimillion-dollar project like this is proposed. If the Board is not involved at the level at which the request for proposal is drafted it will be in the position of trying to analyze the policy consequences of the contract for the first time when the bids have been opened and evaluated and a proposed contractor has been recommended by the Department of Administrative Services. At that point the Board's only option would be to refuse to enter into the contract if it did not approve of the policy decisions that had been made by Department employees at the stage that the request for proposal was drafted. Such a result would be a waste of public resources and would be inconsistent with the Board's authority to develop policy for the agency.
8.
May the Board require that the Superintendent appoint a Department employee to serve as a liaison and contact with the Department of Human Resources?
This discussion is essentially answered in the section above discussing the appointment of a "director" for the Board. The Board may direct as a policy matter that there be someone in charge of communicating with the Department of Human Resources but it may not direct who that person is or what the person's exact duties will be unless, after reasonable consultation with the chairman, the Superintendent does not implement the policy.
9.
May the Board require information about Department employees on a monthly basis regarding all appointments and dismissals?
In general the Board may require that it be provided with information about employees of the Department. See 1996 Op. Att'y Gen. 96-12. However, the frequency with which such information is required or the amount of such information could reach a point at which it infringes on the day-to-day operation of the Department. Id. You have not indicated that providing the information requested by the Board is a burden of that magnitude. Again, the Board and the Superintendent must work together in carrying out sound educational policy. Toward that end the Board should have all of the information necessary to make sound employment decisions. See also O.C.G.A. § 20-2-5.2 (Supp. 2000).
Conclusion
Therefore, it is my official opinion that the Board chairman has the authority to set the Board's agenda. In conjunction with setting the agenda or his other duties as chairman, he may require Department employees to provide information to or perform functions for the Board, but he must first make a reasonable attempt to consult with the Superintendent. Individual members of the Board have the authority to prepare draft rules without Department of Education input. The Board may decide various policy matters such as whether to enter into certain contracts, whether a liaison with the Department of Human Resources is needed, whether it needs a newsletter, and whether to approve programs even though they involve no expenditure of public funds. It may require the Department to provide to the Board information regarding personnel actions and information regarding requests for proposals before they are released to prospective offerors. Finally, the chairman may, after reasonable attempts at consultation with the Superintendent, direct the designation of one or more Department employees to carry out various executive or administrative functions for the Board. The Board's authority in these and other matters, however, is limited in that it may not infringe on the Superintendent's authority to manage the day-to-day operations of the Department of Education. The Board and the Superintendent must work together in these and other areas to further sound educational policies for the State of Georgia.
I hope the above advice will be useful to you in your relationship with the State Board of Education.
Footnotes
Footnotes
1 	 See, e.g., O.C.G.A. § 50-14-1(e) for requirements related to open meetings.
2 	 That was the conclusion reached in 1996 Op. Att'y Gen. 96-19. Subsequent to that and with presumptive knowledge of that conclusion, the General Assembly gave the Board chairman the authority "to require any employee of the Department of Education to furnish information or perform functions for the state board" after a "reasonable attempt at consultation with the State School Superintendent." O.C.G.A. § 20-2-5.2 (Supp. 2000). That authority reinforces the conclusion that the Board may not hire its own staff because it specifically allows for the use of Department employees to perform needed functions for the Board. As a matter of statutory interpretation, the General Assembly is presumed to know the state of the law and its interpretation by the courts and its failure to correct what it considers a faulty construction is deemed acquiescence in the construction that has been given to the statute. See Abernathy v. City of Albany, 269 Ga. 88, 89-90 (1988); Peachtree-Cain Co. v. McBee, 254 Ga. 91, 93 (1985).
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During the 2000 session of the General Assembly, substantial revisions were made to article 2A of the Ethics in Government Act dealing with campaign contributions. O.C.G.A. §§ 21-5-40 to -45 (Supp. 2000). The permissible dollar amounts of contributions, as well as the time periods over which such contributions can be made, were both altered. Id. You have asked my opinion on how these legislative changes, which became effective on January 1, 2001, should be accounted for by candidates. It is my opinion that campaign contributions prior to January 1, 2001, should not be counted against the new election cycle contribution limits set forth in the revised version of O.C.G.A. § 21-5-41 (Supp. 2000).
Prior to January 1, 2001, the General Assembly had provided that a candidate for statewide elected office could receive maximum contributions of $ 1,000 in non-election years and $ 5,000 in election years from persons, partnerships, corporations, political committees, or political parties. 1994 Ga. Laws 258, 266-73. Candidates for other than statewide elected office could receive contributions of up to $ 1,000 in non-election years and $ 2,000 in election years from these same entities. Id.
The changes enacted in 2000 affected not only the maximum contributions which can properly be given to a candidate but also changed the time periods over which these contributions are accounted for and reported. The Ethics in Government Act now provides that:
No person, corporation, political committee, or political party shall make, and no candidate or campaign committee shall receive from any such entity, contributions to any candidate for state-wide elected office which in the aggregate for an election cycle exceed:
(1) Five thousand dollars for a primary election;
(2) Three thousand dollars for a primary run-off election;
(3) Five thousand dollars for a general election;
(4) Three thousand dollars for a general election run-off.
O.C.G.A. § 21-5-41(a) (Supp. 2000). The same type of provisions are also made for candidates for other than state-wide elected office, except those contribution levels are set at $ 2,000 for primary and general elections and $ 1,000 for primary and general run-off elections. O.C.G.A. § 21-5-41(b) (Supp. 2000).
An election cycle, which is applied separately for each elective office, consists of the "period from the day following the date of an election or appointment of a person to elective public office through and including the date of the next such election of a person to the same public office . . . ." O.C.G.A. § 21-5-3 (8.1) (Supp. 2000). Thus, while in past years the maximum amount of contributions was determined by calendar year and by whether or not it was an election year, contribution limits are now determined by an election cycle.
Your specific question concerns whether contributions prior to January 1, 2001, under the election year/non-election year format should be counted against the new contribution limits for an election cycle set forth in the amended version of O.C.G.A. § 21-5-41 (Supp. 2000). For example, a candidate for any public office could have collected contributions prior to January 1, 2001, which, at the time the contributions were given, were to be accounted for on the basis of the election year/non-election year time-frame previously provided under the law. However, those same contributions also now fall within the newly effective "election cycle" method of accounting for contributions. Additionally, a candidate could have collected contributions in one amount which were clearly authorized under the pre-2001 dollar limits, but which are not consistent with the newly effective dollar limits currently in effect. For the reasons stated below, it is my opinion that the General Assembly intended that candidates for public office do not need to account for these overlapping statutory time frames and amounts. Candidates may meet their accounting and reporting requirements by following the pre-2001 statutory requirements for their pre-2001 contributions, while contributions made and received after January 1, 2001, must be accounted for and reported in accordance with the newly effective statutory limits outlined above.
In construing the amendments to O.C.G.A. §§ 21-5-40 to -45, it must be acknowledged that "'all statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it . . . .'" McPherson v. City of Dawson, 221 Ga. 861, 862 (1966) (quoting Botts v, Southeastern Pipe-Line Co., 190 Ga. 689, 700-01 (1940)). It must therefore be presumed that the General Assembly had full knowledge of the differing time frames outlined above when it revised those code sections.
Additionally, it is significant that when O.C.G.A. §§ 21-5-40 to -45 were previously amended in 1994, the General Assembly specifically included a transition period with limits for election years after 1994 different from limits for the 1994 election year. See 1994 Ga. Laws 258, 267-71. In the 2000 amendment to those code sections, however, the General Assembly made no such provision for coordinating the transition from previous limits to the new limits under the election cycle format.
Finally, statutes do not normally receive retrospective application. "'Statutes framed in general terms and not plainly indicating the contrary will be construed prospectively, so as to apply to persons, subjects, and things within their purview and scope coming into existence subsequent to their enactment.'" Undercofler v. Swint, 111 Ga. App. 117, 119 (1965) (citation omitted) (quoting Griffin v. Benton, 92 Ga. App. 167, 168 (1955)). The General Assembly recited no intention in the 2000 revision of article 2A of the Ethics in Government Act, O.C.G.A. §§ 21-5-40 to -45 (Supp. 2000), that the election cycle format be applied retrospectively.
Based on the above, I must conclude that the new contribution limits for the election cycle format should only be applied prospectively. Thus, it is my opinion that contributions prior to January 1, 2001 under the election year/non-election year format should not be counted against the new election cycle contribution limits set forth in the revised version of O.C.G.A. § 21-5-41 (Supp. 2000). Only contributions occurring on or after January 1, 2001, should be counted toward the contribution limits for an election cycle.
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You have asked if interest earned on educational purpose sales taxes (the "education tax") or on special county one percent sales and use taxes (the "special county tax") is required to be used exclusively for the purpose or purposes specified in the resolution or ordinance calling for imposition of the respective tax. An answer to your question involves a review of the provisions of the Constitution and the statutes authorizing the education tax and the special county tax in order to ascertain the legislative intent and purpose in enacting the law. O.C.G.A. § 1-3-1(a) ; 1999 Op. Att'y Gen. 99-11.
The education tax is authorized by Paragraph IV of Section VI of Article VIII of the Georgia Constitution. The proceeds of the education tax must be used for capital outlay projects for educational purposes or to retire previously incurred general obligation debt issued for capital outlay projects of the school system. GA. CONST. Art. VIII, Sec. VI, Para. IV(b). The resolution adopted by the local board of education calling for imposition of the tax and the ballot question submitted to the voters in the subsequent referendum must each describe the specific capital outlay projects to be funded or the specific debt to be retired. GA. CONST. Art. VIII, Sec. VI, Para. IV(c)(1). The Constitution requires that the education tax shall correspond to and be levied in the same manner as the special county tax. GA. CONST. Art. VIII, Sec. VI, Para. IV(a). See also O.C.G.A. § 48-8-141 (Supp. 2000).
The special county tax is authorized by Part 1 of Article 3 of Chapter 8 of Title 48 of the Official Code of Georgia Annotated. Under O.C.G.A. § 48-8-121(a)(1) (Supp. 2000), the proceeds of the tax must be used and accounted for in accordance with a limitation expressed in two parts. First, proceeds of the tax must be used by the county exclusively for the purpose or purposes specified in the resolution or ordinance calling for the imposition of the tax. Second, the county is required to keep the proceeds in an account separate from other county funds, and such proceeds must not in any manner be commingled with other funds of the county. O.C.G.A. § 48-8-121(a)(1) (Supp. 2000). See also O.C.G.A. §§ 48-8-111(f)(2) (Supp. 2000) and 48-8-121(c) (Supp. 2000) (if general obligation debt is issued in conjunction with the special county tax, then such debt "shall be payable first from the separate account in which are placed the proceeds" of the special county tax). The two-part limitation set forth at O.C.G.A. § 48-8-121(a)(1) applies to both the education tax and the special county tax. See GA. CONST. Art. VIII, Sec. VI, Para. IV(a) and O.C.G.A.§ 48-8-141 (Supp. 2000).
The requirement of a separate account and the mandate that the proceeds placed in the account not be commingled with other funds, as set forth in the second part of the statutory limitation, demonstrate a legislative intent that all money in the account, including any interest, is dedicated for the purposes specified in the involved resolution or ordinance, as required by the first part of the statutory limitation. This determination of legislative intent is consistent with the general rule that "interest follows principal." See Phillips v. Washington Legal Found., 524 U.S. 156, 165 (1998) ("the rule that 'interest follows principal' has been established under English common law since at least the mid-1700's").
Under the "interest follows principal" rule, interest earned on public funds is an incident of principal and becomes a part of the account fund. See Webb's Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 (1980) ("the earnings of a fund are incidents of ownership of the fund itself"); Grand Rapids Pub. Sch. v. City of Grand Rapids, 381 N.W. 2d 783, 785 (Mich. App. 1985) ("in absence of a clear statutory provision to the contrary, the general principle is that interest on public funds designated for a specific purpose follows those funds"); Board of County Comm'rs v. Laramie County Sch. Dist. No. One, 884 P.2d 946, 954 (Wyo. 1994) ("interest is an accretion or increment to the fund earning such interest and follows those funds") and Marshall v. Commonwealth, 20 S.W.3d 478 (Ky. Ct. App. 2000) (interest earned on school tax funds placed in interest bearing accounts must be paid to county school districts, rather than used for sheriff/tax collector's office expenses). See also 1984 Op. Att'y Gen. 84-6 (under Article III, Section IX, Paragraph VI(b) of the Georgia Constitution, which appropriates an amount equal to all money derived from motor fuel taxes for the immediately preceding fiscal year for roads and bridges, the language "all money derived from motor fuel taxes" includes interest on motor fuel revenues). Consequently, interest earned on education taxes and on special county taxes becomes part of the tax proceeds in the account fund, which fund is required to be used exclusively for the purpose or purposes specified in the resolution or ordinance calling for imposition of the respective tax.
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This is in response to your request for an opinion on whether the Oconee County Board of Commissioners may employ an attorney to prosecute misdemeanor traffic cases and other cases within the jurisdiction of the Oconee County Probate Court. Your request indicates that the probate court does not presently have an attorney to prosecute misdemeanor traffic offenses and other offenses within the jurisdiction of the court. Your request also indicates that the court has not requested the assistance of the district attorney pursuant to O.C.G.A. § 40-13-21 . For the reasons stated below, it is my opinion that, in a misdemeanor traffic case before the Oconee County Probate Court where the probate judge either has not requested the assistance of the district attorney or has requested assistance but the district attorney has refused to conduct the trial or to designate a member of his or her staff to conduct the trial, the board of commissioners would be free to provide an attorney to prosecute the case. It is also my opinion that, in a case under the jurisdiction of the probate court other than a misdemeanor traffic case, the board of commissioners would be free to provide an attorney to prosecute the case.
Code section 40-13-21(c) states that:
In any traffic misdemeanor trial, a judge of the probate court, upon his or her own motion, may request the assistance of the district attorney of the circuit in which the court is located or solicitor-general of the state court of the county to conduct the trial on behalf of the state. If, for any reason, the district attorney or solicitor-general is unable to assist, the district attorney or solicitor-general may designate a member of his or her staff to conduct the trial on behalf of the state.
Thus, in a particular misdemeanor traffic case before a probate judge, the judge has the discretionary authority to request that the district attorney or solicitor-general conduct the trial.1 The responsibility of the district attorney in this regard is discretionary as well. See 1991 Op. Att'y Gen. U91-6. For example, the district attorney could agree to conduct the trial, could designate a member of his or her staff to conduct the trial, or could refuse the request altogether.
PREEMPTION
As your request involves the interplay between a proposed county action and state law, the issue of preemption must be addressed. In Franklin County v. Fieldale Farms Corp., 270 Ga. 272, 274 (1998), the court stated that "state law may preempt local law expressly, by implication, or by conflict." The court noted that "generally preemption is based on legislative intent." Id. at 273.
Since O.C.G.A. § 40-13-21(c) is completely discretionary on both probate judges and district attorneys, it cannot be said either that the Code section constitutes an express preemption of the field or that it is such a part of a comprehensive statutory scheme that it constitutes an implied preemption. If the General Assembly wanted to preempt the field when it enacted this statute, it could have easily done so by stating that a probate judge, if he or she desired a prosecuting attorney for a particular misdemeanor traffic case, must request the assistance of the district attorney and that the district attorney, if so requested by the probate judge, must conduct the trial for the misdemeanor traffic case.
Concerning preemption by conflict, Article III, Section VI, Paragraph IV(a) of the Georgia Constitution provides that:
Laws of a general nature shall have uniform operation throughout this state and no local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws.
There is no applicable provision of general law, in O.C.G.A. § 40-13-21(c) or otherwise, which addresses the situation of providing an attorney to prosecute a particular misdemeanor traffic case before a probate court when the probate judge either does not request the assistance of the district attorney or requests assistance but the district attorney refuses to conduct the trial or to designate a staff member for that purpose. Additionally, O.C.G.A. § 40-13-21(c) is directed not to county governing authorities but to individual probate judges and district attorneys. Therefore, there would appear to be no conflict between that Code section and a local resolution or other decision of a county governing authority providing an attorney to prosecute a particular misdemeanor traffic case before a probate judge when the judge either has not requested the assistance of the district attorney or has requested assistance but the district attorney has refused.
Because O.C.G.A. § 40-13-21(c) does not constitute an express or implied preemption and there would seem to be no preemption by conflict, that Code section would not be a bar to a county governing authority providing a prosecuting attorney for the probate court in a misdemeanor traffic case where the probate judge either has not requested the assistance of the district attorney or has requested assistance but the district attorney has refused. Of course, a case under the jurisdiction of a probate court other than a misdemeanor traffic case would not be affected by O.C.G.A. § 40-13-21(c) , and that Code section would not be a bar to a county governing authority providing a prosecuting attorney under that circumstance.
POWER OF A COUNTY TO PROVIDE  AN ATTORNEY TO PROSECUTE A CASE BEFORE THE PROBATE COURT
While O.C.G.A. § 40-13-21(c) may not be a bar to a county providing a prosecuting attorney for the probate court under the conditions set forth above, the inquiry does not end there. In Stephenson v. Board of Commissioners, 261 Ga. 399, 400 (1991), the court stated that "neither the counties of this state nor their officers have the power to do any act, make any contract, or incur any liability not expressly authorized by a legislative grant of power or necessarily implied from an express legislative grant of power." However, the court found that "the legislature has granted the board the implicit and exclusive power to employ counsel for county officers." Id.
In Templeman v. Jeffries, 172 Ga. 895, 898 (1931), the issue was whether "the board of commissioners of Fulton County, in the absence of express legislative authority, [has] implied power to appoint a county attorney[.]" The court found that "from the general powers conferred upon the commissioners of Fulton County . . . and by general laws to which no specific reference has been made, the commissioners are by clear implication authorized to employ counsel to defend suits brought against the county in civil matters." Id. at 899. The court stated that:
Furthermore, we are of the opinion that the board of county commissioners of Fulton County has the implied authority to employ counsel to advise it in the discharge of its duties, in the preparation of the innumerable orders which it must pass, in the making of various contracts which it must execute in behalf of the county, and in other transactions in which the county engages. Without the aid of competent legal advice it would be difficult, if not impossible, for the county commissioners to discharge their various duties in a proper and satisfactory manner. Having reached the conclusion that the county commissioners are authorized by clear implication to employ counsel for the county, we see no good reason why such authority should be confined in its exercise to cases or occasions requiring the employment of counsel. This would necessitate various contracts of employment, or various appointments of counsel, to meet the oftrecurring necessities of the county. A regular county attorney could render better service than attorneys occasionally employed in the legal business of the county. The appointment of a regular county attorney to represent the county and to advise the commissioners in the discharge of the various matters in which the county engages could be secured more cheaply than by the employment of counsel pro hac vice. So we are of the opinion that the county commissioners of Fulton County acted within the scope of their authority when they appointed Mr. Shelton to the position of county attorney for Fulton County.
Id. at 900-01.
In addition, Article IX, Section II, Paragraph I(a) of the Georgia Constitution states that the "governing authority of each county shall have legislative power to adopt clearly reasonable ordinances, resolutions, or regulations relating to its property, affairs, and local government for which no provision has been made by general law and which is not inconsistent with this Constitution or any local law applicable thereto."2 In Board of Commissioners v. Guthrie, 273 Ga. 1, 3 (2000), the court noted that "[a] county may enact regulations to protect the health, safety, and general welfare of the public under its police powers."

From the above, it is clear that a county governing authority has the implied power not only to retain counsel for individual cases but also to hire a regular county attorney. A county governing authority also has the authority to adopt resolutions relating to its property, affairs, and local government for which no provision has been made by general law, as well as the authority to enact regulations to protect the health, safety, and general welfare of the public pursuant to its police powers. Moreover, in State Bar of Georgia Formal Advisory Opinion No. 86-3 (86-R3), the Georgia Supreme Court noted that "the county attorney is, however, authorized to prosecute violations of county ordinances on behalf of the county. When he or she is acting in such a capacity the duty to the county is similar to that of a solicitor to the state." If a county can retain counsel for individual cases and hire a regular county attorney who may act as a prosecutor for violations of county ordinances, it follows that a county should also be able, with certain exceptions, to provide an attorney to prosecute a case in the probate court.3

Therefore, in a traffic misdemeanor case where a probate judge either has not requested the assistance of the district attorney or has requested assistance but the district attorney has refused to conduct the trial or to designate a member of his or her staff to conduct the trial, it is my opinion that, unless otherwise provided by a local law passed by the General Assembly for the specific county, the county governing authority would be free to provide an attorney to prosecute the case.4 It is also my opinion that, in a case under the jurisdiction of a probate court other than a misdemeanor traffic case, the county governing authority would be free, unless otherwise provided by a local law passed by the General Assembly for the specific county, to provide an attorney to prosecute the case.
CONCLUSION
Having examined the local laws enacted for Oconee County by the General Assembly and having found nothing that would prohibit the proposed action of the Oconee County Board of Commissioners, it is my opinion that, in a misdemeanor traffic case before the Oconee County Probate Court where the probate judge either has not requested the assistance of the district attorney or has requested assistance but the district attorney has refused to conduct the trial or to designate a member of his or her staff to conduct the trial, the Oconee Board of Commissioners would be free to provide an attorney to prosecute the case. It is also my opinion that, in a case under the jurisdiction of the probate court other than a misdemeanor traffic case, the board of commissioners would be free to provide an attorney to prosecute the case.
Footnotes
Footnotes
1 	 Although O.C.G.A. § 40-13-21(c) provides that a probate judge may request the assistance of either the district attorney or the solicitor-general, O.C.G.A. § 40-13-21(b) states that a probate court only has jurisdiction to try misdemeanor traffic cases in counties "in which there is no city, county, or state court." In Fausnaugh v. State, 244 Ga. App. 263, 264-65 (2000), the court found that when a state court exists, the probate court's jurisdiction over misdemeanor traffic cases is lost by operation of law. In a county with a state court, then, it does not appear that a probate judge could request the solicitor-general of the state court to conduct a particular trial in a misdemeanor traffic case, as the existence of the state court would deprive the probate court of jurisdiction to try the misdemeanor traffic case. Based on this, and on my understanding that Oconee County does not have a state court, the analysis of O.C.G.A. § 40-13-21 undertaken herein does not further include the role of the solicitor-general in this context.
2 	 As previously set forth, there is no applicable provision of general law which addresses the situation of providing an attorney to prosecute a particular misdemeanor traffic case before a probate judge when the judge either does not request the assistance of the district attorney or requests assistance but the district attorney refuses to conduct the trial or to designate a staff member for that purpose.
3 	 O.C.G.A. § 15-18-66(b)(9) , which deals with the duties of the solicitors-general, states that they may "request and utilize the assistance of any solicitor-general, assistant solicitor-general, district attorney, assistant district attorney, or other attorney employed by an agency of this state or its political subdivisions or authorities in the prosecution of any criminal or civil action." This Code section plainly contemplates the existence of prosecuting attorneys other than district attorneys, solicitors-general, and their respective assistants.
4 	 In 1999 Op. Att'y Gen. U99-6, the issue was whether a probate judge "may employ an attorney to prosecute criminal cases subject to the jurisdiction of the probate court if the county government is unwilling to employ a prosecuting attorney." I concluded that a probate judge may not employ such a prosecuting attorney. Id. Among other things, I discussed O.C.G.A. § 40-13-21(c) , and noted that a "probate judge may request, on a case by case basis, the district attorney . . . to conduct a criminal trial of certain types of cases." Id. I also stated that "in the alternative, a local government . . . may otherwise provide for the probate court to have a prosecuting attorney." Although not essential to the conclusion reached in that opinion, these statements are consistent with the result reached herein. Indeed, if a probate judge does not request the assistance of the district attorney for a particular misdemeanor traffic case (or if the judge requests assistance but the district attorney refuses), then in the alternative the county governing authority may generally provide a prosecutor.
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I am writing in response to a request from your predecessor for advice about some of the provisions of the Act governing the Judicial Retirement System (hereinafter JRS). These questions, relating specifically to the rights for spouses' benefits and disability benefits, arise as a result of an inquiry from a member who resigned his position as a superior court judge and wanted to ascertain the effect of his resignation on his benefits with the system. The two questions, followed by my analysis, are set out in this response in the paragraphs that follow those addressing my understanding of the particular factual scenario giving rise to the inquiry.
Your member is a former superior court judge who resigned his judgeship to accept an appointment to the federal bench. He was previously a member of the Superior Court Judges Retirement System (hereinafter SCJRS)1 until his membership was transferred into the Judicial Retirement System (hereinafter JRS)2 when that system was created in 1998, merging the various state retirement systems for judges and district attorneys. 1998 Ga. Laws 513. His transfer into JRS was provided for specifically by the provisions of O.C.G.A. § 47-23-40 , which allowed him to transfer into JRS enjoying the same status he held in the SCJRS. During his membership in the SCJRS, he made the requisite contributions for spouses' benefit coverage [O.C.G.A. § 47-9-73(a)] and continued those contributions upon his transfer to JRS [ O.C.G.A. § 47-23-105(a) ]. He was under age 60 at the time he resigned his superior court judgeship. At that time, he had made spouses' benefit contributions for more than ten years. The questions posed relate to his continued entitlement to the specific rights of spouses' benefits and disability retirement benefits in light of the fact that he is no longer a contributing member of the JRS.
"(1) A superior court judge who has paid for more than ten (10) years spouses' benefits leaves state service under age 60. In the event of his death prior to retirement, does his spouse receive the spousal benefits?"
The answer to this question is yes. The provisions of JRS allow its members to make additional monthly contributions to provide for a distinct benefit to the member's spouse which is payable only upon the death of the member. Spouses' benefits are provided for in O.C.G.A. § 47-23-105 . The conditions under which a spouse will be entitled to a benefit are provided for in paragraphs (2) through (4) of subsection (a) of O.C.G.A. § 47-23-105 . All require the death of the member and the attainment of a minimum of ten years of creditable service by the member. Only paragraphs (2) and (3) are relevant to the particular factual scenario presented here.3 Paragraph (2) applies where the member has reached age 60 prior to leaving,4 while paragraph (3) applies where the member is under age 60.5 Paragraph (2) addresses the situation where a "member" dies while "retired," but neither makes specific reference to the death of the "member" after he or she has not retired but has ceased making contributions to the retirement system as a result of leaving state service. It is my understanding the JRS staff has previously concluded that the use of the term "member" in these paragraphs, given its general use in retirement statutes, implies that they were only applicable to JRS members who were still actively contributing or retired at the time of death. This conclusion was bolstered by the fact that under paragraph (3), the amount of the benefit to which the spouse is entitled is based upon the assumption that "the member continued in service and retired at age 60." O.C.G.A. § 47-23-105(a)(3) (emphasis added).
Moreover, the JRS statute does seem to contemplate more than one status of membership. Notably, O.C.G.A. § 47-23-40 specifically refers to the status of being an active, inactive, or retired member. However, unlike comparable state retirement system statutes, the term "member" is not specifically defined in the JRS statute. Compare O.C.G.A. § 47-23-1 with O.C.G.A. § 47-2-1(23) and O.C.G.A. § 47-3-1(15) . Nor does the JRS have any specific provision that defines the conditions under which membership terminates.6 Compare with O.C.G.A. § 47-2-70(c) (membership in the Employees' Retirement System terminates upon retirement, withdrawal of contributions, or the failure to render one year of service as an employee in any period of five consecutive years) and O.C.G.A. § 47-3-60(e) (membership in the Teachers' Retirement System terminates upon the death of the member, retirement, withdrawal of contributions, or the failure to render one year of service as an employee in any period of five consecutive years). In fact, the only provision that references the right to remain a member is found in O.C.G.A. § 47-23-45 which ties the right of membership to holding any position or office covered by the retirement system.7 In the absence of specific statutory guidance on the use of the term "member" in this system or the predecessor SCJRS, the earlier determination was not unreasonable. However, the question must be considered in light of the further provision of O.C.G.A. § 47-23-105 found in subsection (e).

Subsection (e) of O.C.G.A. § 47-23-105 provides that "in order to vest for spouses' benefits, the member must have made the employee contributions for such benefits for at least ten years." Although the predecessor system for superior court judges had comparable provisions for spouses' benefits, the language of this subsection referring to vesting for spouses' benefits is specific to the JRS. Compare O.C.G.A. § 47-23-105 with O.C.G.A. § 47-9-73. This reference to vesting is in addition to the separate statutory provision for the vesting of the right to receive benefits. See O.C.G.A. § 47-23-102 ("The right of a member to receive benefits under this chapter shall vest after the member obtains ten years of creditable service."). The ordinary signification of the term "vest," particularly in the context of defining retirement rights, would imply that the General Assembly specifically intended a member of JRS who made contributions for spouses' benefits for ten years to hold that right without condition, including the condition of continuing to make contributions. See BLACK'S LAW DICTIONARY 1563 (6th ed. 1990) (where "vested" is defined as "fixed; accrued; settled; absolute."). Because of the language in subsection (e) and its specific inclusion in the JRS statute, it is my view that the JRS member who has made contributions for spouses' benefits for a minimum of ten years has a vested right to those benefits that he or she will carry even if he or she then ceases to hold an office or position requiring continued contributions to the system.8
"(2) Is the member eligible for disability benefits after ten (10) years service prior to retirement when not in service?"
The answer to this question is no. Again, I understand that the JRS staff has administratively determined that one is only eligible for disability retirement benefits if the disability occurs while the member is actively holding an office or position that creates the entitlement to membership in JRS. The conditions under which one is eligible for a disability retirement benefit under JRS are found in O.C.G.A. § 47-23-104 .
The amount of the benefit varies depending on whether the member has four years [under subsection (a)] or ten years [under subsection (b)] of service at the time the disability occurs, but both subsections provide that the benefit is due only where the "member . . . becomes totally and permanently disabled to the extent that he or she is unable to perform the duties of his or her office." O.C.G.A. § 47-23-104(a) and (b) (emphasis added). Moreover, subsection (c) provides as follows:
The disability of any member applying for disability retirement benefits shall be determined by the board in the same manner and under the same procedure as disability of state employees is determined in accordance with the applicable provisions of the Employees' Retirement System of Georgia. Disability retirement benefits shall become effective on the first day of the month following the month the member resigns as a result of the disability.
O.C.G.A. § 47-23-104(c) (emphasis added). Again, the answer to this question is complicated by the fact that the JRS has no specific provision defining "member" or what constitutes a general termination of membership. However, looking at the descriptive language otherwise used, I conclude that this statute contemplates that the member is holding the JRS covered office or position at the time the disability occurs.
First, the qualifying language in subsections (a) and (b) refers to one becoming "unable to perform the duties of his or her office." O.C.G.A. § 47-23-104(a) and (b). Similarly, the effective date of the retirement is based on the date of "the member resigning as a result of the disability." Considering the plain meaning of these phrases and the use of the present tense in describing them, one must conclude that the General Assembly intended the member to be actively employed in the position or office which gave rise to the JRS membership at the time the disability occurred. See O.C.G.A. § 1-3-1(b) . This conclusion is bolstered by the fact that the General Assembly also incorporated the "same manner" and "same procedure" used by the Employees' Retirement System in determining entitlement to disability applications. That system similarly requires a total and permanent disability from performing the duties of the position while the member is in service as an employee of the State of Georgia. See O.C.G.A. § 47-2-123(b) . Had the General Assembly intended a different application, it would have included specific language specifying the distinction.
In conclusion, it is my official opinion that a member of the Judicial Retirement System who ceases to hold any office or position entitled to coverage in the system is vested with the right to spouses' benefits if he or she has made employee contributions for such benefits for a minimum of ten years; however, the right to a disability retirement benefit is conditioned upon the disability occurring while the individual is actively holding a position or office covered by the system.
Footnotes
Footnotes
1 	 Codified at O.C.G.A. §§ 47-9-1 to 47-9-92 (repealed 1998).
2 	 Codified at O.C.G.A. §§ 47-23-1 to 47-23-124 .
3 	 As stated in my preface, the individual about whom the inquiry is being made became a JRS member by operation of O.C.G.A. § 47-23-40 , the section which authorized the transfer of all members of the SCJRS to the JRS. Paragraph (4), by its plain language, applies only to the persons "other than [those who became] member[s] by operation of O.C.G.A. § 47-23-40 ." I eliminate discussion of paragraph (4) for the sake of brevity although I think the ultimate result is the same based on the reasoning set forth herein.
4 	 Paragraph (2) of O.C.G.A. § 47-23-105(a) provides:
Upon the death of a member who is subject to this subsection and who has attained a minimum of ten years of creditable service and at least 60 years of age, the surviving spouse of such member shall be entitled to receive for life a monthly sum equal to 50 percent of the retirement benefit which the member was receiving at the time of the member's death, if retired at such time, or which would have been payable to the member had the member retired as of the date of the member's death.

5 	 Paragraph 3 provides:
Upon the death of a member who became a member by operation of O.C.G.A. § 47-23-40 and who has attained a minimum of ten years of creditable service but had not attained age 60 at the time of death, the surviving spouse of such member shall be entitled to receive for life a monthly sum equal to 50 percent of the retirement benefit the member would have received had the member continued in service and retired at age 60.
6 	 Although O.C.G.A. § 47-23-83 references the "termination of membership," by its plain language, it only addresses the situation where the individual does not vest in the system and withdraws his or her contributions. It does not generally provide guidance for the scope or status of one's membership when one ceases to hold the position or office giving rise to the membership.
7 	 This code section specifically provides that "any member of this retirement system shall be entitled to remain as a member by holding any position or office covered by the fund and shall receive full credit for all service as a member despite his or her change from one position or office to another covered by the fund." Presumably, this section was adopted in recognition of the fact that the JRS consolidated several retirement systems for judges of several courts and district attorneys where one might expect movement from one position to another that is still subject to membership in the same consolidated retirement system.
8 	 Notably, subsection (e) refers to the vested right of the member, not the vested right of the spouse. Therefore, this view is not in conflict with the provision from the SCJRS discussed in 1982 Op. Att'y Gen. 82-13.
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Your letter of September 29, 2000, together with its appended documentary materials, relates to a problem which has arisen in connection with the "internship" requirements of a university's academic program. Your materials indicate that hundreds of students have been satisfying their "internships" each year at "remote internship sites where the students are exposed to clinical and professional experience of educational value," with the student receiving academic credit for the internship experience. In some instances, the internship sites or facilities selected by the students have had religious or church affiliations. Typically, the organization or facility enters into a "memorandum of understanding" with the university (which expressly disclaims being a "contract" or any way affecting the legal rights or obligations of the parties), containing, among other things, a standard "non-discrimination" clause. The problem which has arisen has to do with a student who desires to satisfy this "internship" requirement at a facility or site operated by a church or religious organization which maintains a policy of religious exclusivity as to staff and intern employment.
Your inquiry centers on whether or not the university may allow the student to satisfy the "internship" requirement at a sectarian facility which by policy limits its staff and intern employment to persons of its particular religious faith or persuasion. Looking at your specific questions, I will state each in turn, and follow it with my opinion and supporting reasons.
1. May a University System institution permit a student to satisfy an "internship" requirement of one of its academic programs at a private sectarian facility or institution which confines staff and intern employment to persons of that particular religious faith or persuasion? If so, may a student be required to identify his or her religious belief prior to participation in such an internship program?
In my opinion there is no legal impediment to a University System institution allowing a student to satisfy an "internship" requirement at a sectarian facility which, in furtherance of what it believes to be its religious mission, limits staff and internship employment in its educational programs, functions and activities to persons sharing its particular religious faith and belief. I think that this is what current Supreme Court jurisprudence calls for respecting core First Amendment speech rights, including the right of expressive association, and also concerning the interplay between the "free exercise" and "establishment" provisions of the First Amendment. In Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. 819 (1995), for example, an avowedly Christian organization was denied funding from the student activities fund because of the fact that its primary objective was to promote a particular religious belief, which was in violation of University Funding policies respecting student organizations. In that case, which involved the actual "funding" of a student religious organization (albeit, on the same basis as other non-religious student organizations), the University relied and lost on its "establishment" clause defense. The Supreme Court concluded that the University of Virginia was not only constitutionally permitted to allocate funds to the religious organization in the face of the "establishment" clause, but went further and held that it would indeed be a violation of the First Amendment to withhold equal treatment in funding from the student religious organization, in effect penalizing it for speech "content," i.e., the expression of religious views.
This same conclusion was also reached by this office in 1997 Op. Att'y Gen. 97-32 in connection with the Georgia Institute of Technology's student chapter of a national campus ministry which required all student members to subscribe to various principles of biblical interpretation, doctrinal statements of commitment to historic Christianity, and standards of personal conduct as a condition of membership. The requirement caused concern at Georgia Tech under a Board of Regents' policy prohibiting any student organization from excluding any student based on, among other things, the student's religion or creed. Based upon other Supreme Court decisions similar to Rosenberger, I concluded that Georgia Tech's recognition of the student religious organization not only would not violate the Establishment Clause of the First Amendment, but that the institution's refusal to recognize such a group would violate the students' First Amendment rights of expressive association. While the circumstances in the two preceding situations may differ from that of a student, at his or her own request, satisfying "internship" obligations at the private religious organization which limits employment to its adherents, I believe the underlying principle to be the same.
I note, for example, that with respect to a private religious organization's employment policies (which based upon review of the supplemental documentary materials you have forwarded would include a student intern as well as a regular staff employee), the Equal Employment Opportunities Act's normal prohibition of failing or refusing to hire or discharge an individual or otherwise discriminate against an individual because of, inter alia, his or her religion is expressly qualified with respect to an avowedly religious institution. Subsection (e) of 42 U.S.C. § 2000 (e)-2 provides:
It shall not be an unlawful employment practice for a school, college, university or other educational institution or institution of learning to hire and employ employees of a particular religion if such school, college, university or other educational institution or institution of learning is, in whole or in substantial part, owned, supported, controlled, or managed by a particular religion or by a particular religious corporations, association or society, of is the curriculum of such school, college, university or other educational institution or institution of learning is directed toward the promulgation of a particular religion.
The same section provides a similar "exception," and indeed also as to sex and national origin, where religion, sex, or national origin "is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise." Id.
For all of the above reasons, it is my opinion that first of all there is no legal impediment to a University System institution granting permission to a student, at the student's request, to satisfy an "internship" requirement at a sectarian facility which by policy limits the staff and internship employment to persons of the private, religious organization's particular faith, persuasion, or membership. Furthermore, it is my opinion that if the sole reason for denial of a student's request for permission to perform his or her internship in connection with the educational program, function or activity of a private religious organization is its religious character or exclusivity policy, the University System institution would be violating the First Amendment rights of the student under the "speech," "expressive association" and "free exercise of religion" protections of the First Amendment.
A subsidiary question of your initial inquiry is whether a student may be required to identify his or her religious beliefs prior to agreeing to the internship in the educational program, function or activity. When the religious organization limits its staff and internship participants to members or adherents to the organization's religious principles, the religious organization may require the student to identify his or her religious beliefs prior to accepting the student as an intern in its program.
2. May a Unit of the University System of Georgia enter into an agreement with a religious organization to place its students in for-credit internships that require the student interns actively to participate in a religious ministry as an integral part of the internship experience?
The scope of the internship agreement between the university and the religious organization is set out in a memorandum of understanding, a copy of which you have furnished to me, between the two institutions. It is not a contract. It does not provide for an exclusive affiliation between the university and the religious organization. Students are not precluded by the agreement from selecting other sites or facilities for their internships. If a student, of his or her own choice, seeks to intern at a religious facility which requires the student to actively participate in a religious ministry as an integral part of the internship experience, I see no legal impediment to the student's engaging in the religious activity required by that religious facility.
Therefore, it is my official opinion that there is no legal impediment to a University System institution's allowing a student, upon the student's request, to satisfy an "internship" requirement at a sectarian facility which by policy limits staff and internship employment to persons of its particular religious faith or persuasion, and that disallowance would be in violation of the student's First Amendment rights where the permission is denied solely because of the facility's religious character and exclusivity policies.
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You have requested my opinion concerning whether any of the following fifteen misdemeanor offenses enacted during the 2000 Session of the General Assembly should be designated as offenses for which persons charged with violations are to be fingerprinted: O.C.G.A. § 2-21-8 ; O.C.G.A. § 15-13-35 ; O.C.G.A. § 34-15-17 ; O.C.G.A. § 36-91-21(f) ; O.C.G.A. § 43-34-71(a) ; O.C.G.A. § 45-9-106(a) ; O.C.G.A. § 48-13-59 ; O.C.G.A. § 48-13-60 ; O.C.G.A. § 48-13-61 ; O.C.G.A. § 48-13-62 ; O.C.G.A. § 48-13-63 ; O.C.G.A. § 50-19-2 ; O.C.G.A. § 50-25-7.7(a) ; O.C.G.A. § 50-25-7.9(b) ; and O.C.G.A. § 50-25-7.9(c) . In addition to the list of fingerprintable offenses mandated by statute, O.C.G.A. § 35-3-33(1)(A)(ii) provides that the Attorney General may designate any other offense as one for which those charged with violations are to be fingerprinted.
The first of the fifteen misdemeanor offenses is O.C.G.A. § 2-21-8 . That Code section makes it a misdemeanor to violate the provisions of the "Georgia Organic Certification and Labeling Act." An offense resulting from the violation of this Code Section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The second misdemeanor offense is O.C.G.A. § 15-13-35 . That Code section makes it a misdemeanor for any officer of court knowingly to demand fees, as costs from a defendant in a criminal case, to which such officer is not entitled and for any prosecuting attorney to demand or receive any fee or costs on any criminal case which has not been tried by a trial jury or otherwise finally disposed of. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The third misdemeanor offense is O.C.G.A. § 34-15-17 . That Code section makes it a misdemeanor for any person to solicit, disclose, receive, or make use of or authorize, knowingly permit, participate in, or acquiesce in the use of any list of, or names of, or any information concerning persons applying for or receiving vocational rehabilitation. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The fourth misdemeanor offense is O.C.G.A. § 36-91-21(f) . That Code section makes it a misdemeanor for any member of a governmental entity who lets any public works construction contract to receive, take, or contract to receive or take, either directly or indirectly, any part of the pay or profit arising out of any such contract. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The fifth misdemeanor offense is O.C.G.A. § 43-34-71(a) . That Code section makes it a misdemeanor to practice acupuncture or auricular (ear) detoxification therapy without a license or to represent oneself to be an acupuncturist or auricular (ear) detoxification specialist. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The sixth misdemeanor offense is O.C.G.A. § 45-9-106(a) . That Code section makes it a misdemeanor for any person knowingly to give false information or false testimony causing the payment of temporary disability compensation which would not otherwise be justified. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The seventh misdemeanor offense is O.C.G.A. § 48-13-59 . That Code section makes it a misdemeanor for any innkeeper to fail, neglect, or refuse to collect the excise tax on rooms, accommodations, and lodging. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The eighth misdemeanor offense is O.C.G.A. § 48-13-60 . That Code section makes it a misdemeanor for any innkeeper to make a false or fraudulent return with intent to evade the tax levied by this article. I hereby designate the violation of O.C.G.A. § 48-13-60 as an offense for which those charged are to be fingerprinted.
The ninth misdemeanor offense is O.C.G.A. § 48-13-61 . That Code section makes it a misdemeanor for any innkeeper to fail or refuse to furnish any return required to be made by this article or to fail or refuse to furnish a supplemental return or other data required by the governing authority imposing a tax under this article. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The tenth misdemeanor offense is O.C.G.A. § 48-13-62 . That Code section makes it a misdemeanor for any innkeeper to fail to keep records or to fail to open the records to inspection as required by law. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The eleventh misdemeanor offense is O.C.G.A. § 48-13-63 . That Code section makes it a misdemeanor for any innkeeper to violate any other provision of this article for which punishment is not otherwise provided. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The twelfth misdemeanor offense is O.C.G.A. § 50-19-2 . That Code section makes it a misdemeanor for any person to operate any motor vehicle owned or leased by the state without proper identification affixed to the vehicle. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The thirteenth misdemeanor offense is O.C.G.A. § 50-25-7.7(a) . That Code section makes it a misdemeanor for the executive director or any employee of the Georgia Technology Authority to be financially interested or have any personal beneficial interest in the purchase of or contract for any materials, equipment, or supplies, nor in any such firm, corporation, partnership, or association furnishing any such supplies, materials, or equipment to agencies or the authority. An offense resulting from the violation of this Code section does not appear to be an offense for which fingerprinting is required, and I am not, at this time, designating this offense as one which requires fingerprinting.
The fourteenth misdemeanor offense is O.C.G.A. § 50-25-7.9(b) . That Code section makes it a misdemeanor for any employee or official of the state or any other person to purchase, directly or indirectly, through the Georgia Technology Authority any article, material, merchandise, ware, commodity, or other thing of value for the personal or individual ownership of himself or herself or other person or persons. I hereby designate the violation of O.C.G.A. § 50-25-7.9(b) as an offense for which those charged are to be fingerprinted.
The fifteenth and final misdemeanor offense is O.C.G.A. § 50-25-7.9(c) . That Code section makes it a misdemeanor for any person knowingly to sell or deliver any article, material, merchandise, ware, commodity, or other thing of value to any person, directly or indirectly, by or through the Georgia Technology Authority for the individual and personal ownership of such person or other person or persons. I hereby designate the violation of O.C.G.A. § 50-25-7.9(c) as an offense for which those charged are to be fingerprinted.
I trust that my revisions of the specific designations of those offenses for which persons charged with violations are to be fingerprinted will aid you in discharging your duties pursuant to the Georgia Crime Information Act.
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You have asked for my opinion whether physician's assistants are authorized to prescribe controlled substances in Georgia, thereby permitting them to have a Drug Enforcement Administration ("DEA") number. For the reasons outlined below, I believe that the Legislature intended to allow physician's assistants to prescribe Schedule III, IV, and V controlled substances when acting under the proper delegation of a physician, thereby permitting them to have a DEA number.
The Physician's Assistant Act ("Act"), contained in Article 4, Chapter 34 of Title 43 of the Official Code of Georgia, provides for the establishment of physician's assistants as a recognized health caregiver in the State of Georgia. First enacted in 1972, the Act was "intended to encourage the more effective utilization of the skills of physicians by enabling them to delegate health care tasks to such assistants where such delegation is consistent with the patient's health and welfare." O.C.G.A. § 43-34-101(b) . The General Assembly provided that physician's assistants would be authorized to assist the supervisory physician pursuant to a job description, approved by the Composite State Board of Medical Examiners. O.C.G.A. § 43-34-103(a)(3) , -104. Recently the Georgia Supreme Court held that the Act "establishes that it is a matter strictly for the Composite State Board of Medical Examiners to determine the nature and scope of the medical tasks for which any [physician's assistant] may be qualified to perform." Cardio TVP Surgical Assocs. v. Gillis, 272 Ga. 404, 405 (2000).
Although the original Act gave authority to the Composite State Board of Medical Examiners to determine what tasks were suitable for delegation, there was no language that authorized physician's assistants to engage in the prescribing of drugs in the State of Georgia. In 1989, the General Assembly enacted O.C.G.A. § 43-34-26.1 . Subsection (b) of Code section 43-34-26.1 authorizes physicians to delegate to a physician's assistant in accordance with a job description "the authority to order controlled substances selected from a formulary of such drugs established by the Composite State Board of Medical Examiners and the authority to order dangerous drugs, medical treatments, and diagnostic studies." O.C.G.A. § 43-34-26.1(b)(1) . Relevant to this section is the definition for "order," which means "to select a drug, medical treatment, or diagnostic study through physician delegation in accordance with a nurse protocol or a physician's assistant's job description." O.C.G.A. § 43-34-26.1(a)(8) . However, the General Assembly also directed that "ordering under such delegation shall not be construed to be prescribing, which act can only be performed by the physician, nor shall ordering of a drug be construed to authorize the issuance of a written prescription." O.C.G.A. § 43-34-26.1(a)(8) . Therefore, as of 1989, physician's assistants did not have the authority to prescribe drugs even while acting under the supervision of a physician.
In 1995, the General Assembly added a new subsection to the Physician's Assistant Act. Paragraph (1) of this new subsection 43-34-103(e.1) reads:
In addition to the authority granted by Code Section 43-34-26.1 , a physician's assistant shall be allowed to carry out a prescription drug order or orders for any device as defined in Code Section 26-4-5 , any dangerous drug as defined in Code Section 16-13-71 , or any Schedule III, IV, or V controlled substance as defined in Code Section 16-13-21 on a prescription drug order or prescription device order form as specified in paragraph (3) of this subsection, pursuant to the authority delegated by the supervising physician of that physician's assistant. Delegation of such authority shall be contained in the job description required by this Code section. The delegating physician shall remain responsible for the medical acts of the physician's assistant performing such delegated acts and shall adequately supervise the physician's assistant. If an existing job description for a physician's assistant does not contain such authority to carry out a prescription drug or device order as provided by this subsection, that physician's assistant may not issue any such prescription drug or device order until a new job description delegating such authority is submitted to and approved by the board. Nothing in this Code section shall be construed to authorize the written prescription drug order of a Schedule I or II controlled substance.
The definitional section in the amended Physician's Assistants Act, O.C.G.A. § 43-34-102(2) , specifies that to carry out a prescription drug or device order "means to complete, on a form established and approved by the board, a written prescription drug order or a prescription device order pursuant to the authority delegated by a supervising physician." Therefore, the relevant question is whether the act of carrying out a prescription drug or device order is equivalent to the act of prescribing a drug or device. There is no affirmative provision in the Code that clearly answers this question. To find an answer, one must scrutinize the statutes further to determine the General Assembly's intent.
Two of the paragraphs under subsection 43-34-103(e.1) strongly suggest that the General Assembly meant to allow a physician's assistant to prescribe in a very limited context. Paragraph (2) of Code section 43-34-103(e.1) provides in part:
Nothing in this subsection shall be construed to create a presumption of liability, either civil or criminal, on the part of a pharmacist who is duly licensed under Title 26 and who in good faith fills a prescription drug or device order presented by a patient pursuant to this subsection. The pharmacist shall presume that the prescription drug or device order was issued by a physician's assistant duly licensed under this chapter who has qualified under this Code section to prescribe pharmaceutical agents. The pharmacist shall also presume that the pharmaceutical agent prescribed by the physician's assistant is an approved pharmaceutical agent, unless the pharmacist has actual or constructive knowledge to the contrary.
(Emphasis added.) The second sentence of this paragraph implicitly reads that a physician's assistant may qualify to prescribe pharmaceutical agents in the context of Code section 43-34-103 . Furthermore, a fair reading of the next sentence clearly suggests that the physician's assistant is engaged in the act of prescribing when issuing a prescription drug or device order. Next, paragraph (8) of subsection 43-34-103(e.1) provides that a "physician's assistant is not permitted to prescribe drugs or devices except as authorized in the physician's assistant's job description and in accordance with this chapter." Although this paragraph does not affirmatively allow a physician's assistant to prescribe drugs or devices, the inference is that a physician's assistant may now prescribe drugs or devices, as authorized in his or her job description.
In 1999, the General Assembly also added a new subparagraph (C) to paragraph (23) of Code section 16-13-21 . This amendment included physician's assistants in the definition of "practitioner" in the Georgia Controlled Substances Act and authorized physician's assistants to register with the federal Drug Enforcement Administration and appropriate state authorities and to allow them to dispense controlled substances, as provided in Code section 43-34-103(e.1) . O.C.G.A. § 16-13-21(23)(C) . The inclusion of physician's assistants as practitioners for purposes of the Georgia Controlled Substances Act is further indirect support that the General Assembly intended to authorize physician's assistants the power to prescribe in a limited context.
The apparent intent of the General Assembly in amending the Physician's Assistants Act in 1995 to add Code section 43-34-103(e.1) was to authorize physician's assistants to prescribe under certain conditions. However, Code section 43-34-26.1(a)(8) , enacted in 1989, affirmatively provides that only a physician is allowed to engage in prescribing. It appears that there is an irreconcilable conflict between Code section 43-34-26.1(a)(8) and Code section 43-34-103(e.1) that can only be resolved by turning to the established rules of statutory construction.
The cardinal rule in construing statutes is that one tries to ascertain the intent of the General Assembly. O.C.G.A. § 1-3-1(a) . In this case, there are two Code sections that are in conflict. The subsequent amendment of Section 43-34-103(e.1) does not specifically repeal the language contained in Code section 43-34-26.1(a)(8) . While repeals by implication are generally disfavored, Freeman v. Ryder Truck Lines, 244 Ga. 80 (1979), the 1995 amendment does provide that "all laws and parts of laws in conflict with this Act are repealed." 1995 Ga. Laws 827, § 3. This language supports the conclusion that Code section 43-34-103(e.1) , providing for the ability of physician's assistants to prescribe drugs or devices, controls over Code section 43-34-26.1(a)(8) .
Moreover, in the event of conflicting provisions, the statute later in time governs as the last expression of the General Assembly's intent. Foster v. Brown, 199 Ga. 444, 451 (1945); Carroll & Co. v. Langford Constr. Co., 182 Ga. App. 258, 260 (1987). "Where there is an irreconcilable conflict between an earlier statute and a subsequent enactment, the subsequent enactment governs. However, repeal by implication takes place only insofar as a statute is clearly repugnant to a former statute." Evans v. Evans, 242 Ga. 57, 58 (1978). In this case, the later statutory enactment of Code section 43-34-103(e.1) supersedes the statutory language in Code section 43-34-26.1(a)(8) , as far as it is suggested that only physicians have the authority to engage in the act of prescribing.
Although it is my opinion that the General Assembly intended to grant physician's assistants the ability to lawfully prescribe certain pharmaceutical agents, it is very clear that the authority allowing physician's assistants to issue prescriptions is of a restricted nature. The General Assembly has apparently decided to place multiple checks on the prescribing authority of physician's assistants. For example, paragraph (3) of subsection 43-34-103(e.1) provides:
The physician's assistant shall only be authorized to exercise the rights granted under this subsection using a prescription drug or device order form which includes the name, address, and telephone number of the prescribing supervising physician, the patient's name and address, the drug or device prescribed, the number of refills, and directions to the patient with regard to the taking and dosage of the drug. Such form shall be signed by the physician's assistant using the following language:
This prescription authorized through: (the prescribing supervising physician) (M.D. or D.O.) by (the physician's assistant) PHYSICIAN'S ASSISTANT.
The name of the prescribing supervising physician shall be handwritten in the appropriate space by the physician's assistant on the prescription drug or device order form. Any form containing less information than that described in this paragraph shall not be offered to or accepted by any pharmacist who is duly licensed under Title 26.
Further controls are contained in paragraphs (4), (5), (6), and (7). A patient always has the right to see a physician prior to the issuance of a prescription by the physician's assistant. O.C.G.A. § 43-34-103(e.1)(4) . A physician's assistant may only carry out the prescription order for a limited period. O.C.G.A. § 43-34-103(e.1)(5) . The supervising physician is required to personally monitor all patients receiving controlled substances and to countersign all prescriptions issued by a physician's assistant within a period of time not to exceed seven days. O.C.G.A. § 43-34-103(e.1)(6) and (7). The General Assembly also has directed the Composite State Board of Medical Examiners to adopt rules carrying out the provisions of Code section 43-34-103(e.1) and to determine which drugs or devices may be included in a physician's assistant's job description. O.C.G.A. § 43-34-103(e.1)(9) .
In summary, it is my official opinion that a physician's assistant may prescribe Schedule III, IV and V controlled substances when acting under the requisite supervision of a physician, thereby permitting them to have a DEA number. However, it is clear that the physician's assistant may only prescribe these controlled substances pursuant to the authority delegated by the supervising physician and that authority must be contained in the physician's assistant's job description.
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You have asked for my opinion whether O.C.G.A. § 50-3-4.1 , allowing the display of the motto "In God We Trust" in public school classrooms, is in violation of the Georgia or United States Constitution. You have also asked whether the "respect for the creator" portion of the character education program authorized by O.C.G.A. § 20-2-145 and the Georgia Board of Education's curriculum violates either the state or federal constitutional principles of separation of church and state. It is my opinion that neither O.C.G.A. § 20-2-145 nor O.C.G.A. § 50-3-4.1 on its face violates the separation of church and state provisions of either the Georgia or the United States Constitution.1

For purposes of these questions, I am treating the First Amendment to the United States Constitution as having no less or more protection than the parallel provisions in the Georgia Constitution.2 The appropriate standard for judging whether a statute or practice that may implicate religion in public education comports with the Establishment Clause of the First Amendment is found in the case of Lemon v. Kurtzman, 403 U.S. 602, 612-13(1971). See also Bown v. Gwinnett County, 112 F.2d 1464 (11th Cir. 1997); Smith v. Bd. of Sch. Comm'rs, 827 F.2d 684, 689 (11th Cir. 1987) 3.
In the Lemon case, the Supreme Court of the United States set out a three-part test by which courts may analyze governmental conduct under the establishment clause. In order to be declared constitutional, the activity (1) must have a secular purpose, (2) must not have as its principal or primary effect advancement or inhibition of religion, and (3) must not foster "an excessive governmental entanglement with religion." Lemon, 403 U.S. at 612-13; 1999 Op. Att'y Gen. 99-16.
Addressing first the issue of whether a poster may be displayed in the classroom with the motto "In God We Trust,"4 I note that the motto appears on United States coins and currency and is recognized by federal statute as our national motto. See 36 U.S.C. § 186. It has been upheld as constitutional in that context. See Aranow v. United States, 432 F.2d 242 (9th Cir. 1970). It has also been upheld in the context of a classroom display. See Opinions of the Justices, 228 A.2d 161 (N.H. 1967). I find no reported case in which it has been held unconstitutional.
It appears from the scarcity of precedent that there has been no serious contention that our national motto is unconstitutional. In the words of Justice Brennan, "the truth is that we have simply interwoven the motto so deeply into the fabric of our civil polity that its present use may well not present that type of involvement which the First Amendment prohibits." Abington Sch. Dist. v. Schempp, 374 U.S. 203, 303 (1963) (Brennan, J., concurring). The motto and patriotic recitations and songs such as "God Bless America" and the Declaration of Independence are noted in many First Amendment cases as illustrative of the principle that our nation has a religious history and that references to a deity or a supreme being are part of our national culture. See, e.g., Marsh v. Chambers, 463 U.S. 783, 790 (1983); Zorach v. Clauson, 343 U.S. 306, 313 (1952); Sands v. Morongo Unified Sch. Dist., 809 P.2d 809, 890 (Cal. 1991) (Lucas, C.J. concurring); Opinions of the Justices, 228 A.2d 161 (N.H. 1967).
Therefore, I conclude that O.C.G.A. § 50-3-4.1 allowing for a poster in the classroom with the motto "In God We Trust" printed on it is not facially unconstitutional. There is, of course, the possibility that the poster may be used in such a way as to violate the principle of separation of church and state, for instance, in a coercive way. See, e.g., Doe v. Beaumont Indep. Sch. Dist., 173 F.3d 274 (5th Cir. 1999) and note 1 supra.
The more difficult question is whether the character curriculum is constitutional. Official Code of Georgia Section 20-2-145 requires the State Board of Education to develop a "comprehensive character education program" for levels K-12 focusing on the students' development of 27 character traits including "respect for the creator." In August of 1997, shortly after the statute took effect, the State Board of Education developed a policy implementing this statutory requirement. This policy, entitled "Values and Character Education Implementation Guide," explains the character trait as follows:
Respect for the creator: our most basic freedoms and rights are not granted to us from the government but they are intrinsically ours; i.e., the Constitution does not grant Americans the right of freedom of speech, it simply recognizes that each of us is born with that right. This is to say that the founders of the republic recognized a higher authority, a power greater than themselves that endowed every human being with certain unalienable rights that no government or legal document could ever revoke or take away. In the Declaration of Independence Thomas Jefferson names this life force that permeates the universe and from which our unalienable rights stem the "creator", "nature's God", and the "supreme judge of the world". If we are to respect life, the natural rights of all people and the authority which the founders based their legal opinions on concerning our separation from Great Britain then there must be a respect for that creator from which all our rights flow. This cannot be interpreted as a promotion of religion or even as a promotion of the belief in a personal God, but only as an acknowledgment that the intrinsic worth of every individual derives from no government, person or group of persons, but is something that each of us is born with and which no thing and no one can ever deprive us of.
Although inclusion of the trait "respect for the creator" in the character curriculum does not have the historic acceptance accorded to the national motto, it appears not to have a religious effect, especially as interpreted by the State Board's "Values and Character Education Implementation Guide." It does not endorse any particular theory of creation, nor does it disparage those who do not hold a belief in creation. See, e.g., Wallace v. Jaffree, 472 U.S. 38, 56 (1985).

In addition, "respect for the creator" is not misplaced in ethics or character education. In the study of comparative religion, the "myths, stories or theories regarding the birth or creation of the universe" are termed "cosmogony." Eliade, The Encyclopedia of Religion, Macmillan, 1987, Vol. 4, p. 94. Cosmogonic or creation myths, stories and theories serve as a "background and context for thinking about" ethics or the "proper, appropriate and right conduct of a community." Id. at 99. Thus, although beliefs may differ about creation, the subject itself supports character principles and ethics. Courts have recognized that part of the legitimate purpose of public education is teaching morals or values. See Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1068 (6th Cir. 1987). See also Doe v. Beaumont Indep. Sch. Dist., 173 F.3d 274 (5th Cir. 1999) (although morals might be taught they cannot be taught by special panels of clergy brought in specifically for that purpose).
The case of Smith v. Bd. of Sch. Comm'rs, 827 F.2d 684 (11th Cir. 1987), is particularly instructive on this issue. Parents challenged Alabama's textbooks on the ground that they had the effect of advancing "secular humanism" and disparaging religious beliefs. The Court of Appeals for the Eleventh Circuit held that a school curriculum that did not affirmatively balance "secular humanism" ideas with religious ideas did not violate the establishment clause. In the context of that holding, the court recognized the broad discretion given to schools to choose an appropriate curriculum and the premise that courts should not intervene unless "basic constitutional values are 'directly and sharply implicated.'" 827 F.2d at 689. On the other hand, courts must give consideration to the influence that schools have over children requiring "scrupulous compliance with the establishment clause in public schools." Smith, 827 F.2d at 689, quoting Epperson v. Arkansas, 393 U.S. 97, 104-05 (1986). In examining the textbooks at issue in Smith, the court found that they attempted to teach values such as "independent thought, tolerance of diverse views, self-respect, maturity, self-reliance and logical decision-making" and that that was an appropriate secular purpose. 827 F.2d at 689. The court also found that the mere fact that some of the values were "consistent with" either secular or theistic values did not constitute an unconstitutional advancement of religion. Id.
In the issue at hand, there is some consistency between the respect for the creator value and some religious beliefs. However, in my view those similarities are not sufficient to generate a finding that the statute is unconstitutional, to conclude it has the principal or primary effect of advancing or inhibiting religion as prohibited in Lemon, or to conclude that the statute endorses some religious views over others as prohibited in County of Allegheny v. ACLU, 492 U.S. 573, 592-93 (1989).
I have reviewed the legislative history of the statute and I find no evidence of a religious purpose.5 Further, this does not appear to be in that category of cases in which the reviewing court found that the purpose was religious in spite of a denial of religious intent by the implementing authority. See Santa Fe Indep. Sch. Dist. v. Doe,  U.S. , 120 S. Ct. 2266 (2000) (student prayer at football games); Stone v. Graham, 449 U.S. 39, 41 (1980) (posting of Ten Commandments in public classroom).
As to the final Lemon consideration, whether the statute promotes excessive entanglement with religion, in my opinion it meets constitutional muster in that respect as well. In Lemon, the state statutes under consideration required extensive state regulation and monitoring in an attempt to insure that education paid for by state funds but delivered in church schools remained secular in nature. This was deemed to lead to "excessive entanglement." Lemon, 403 U.S. at 621. The statute at issue here is not comparable. Further, the Supreme Court has held in the recent case of Agostini v. Felton, 521 U.S. 203 (1997) that the "excessive entanglement" prong of Lemon was only another means of determining whether there was an impermissible religious effect. Id. at 236. Accord Mitchell v. Helms,  U.S. , 120 S. Ct. 2530 (2000).
Based on the above discussion and analysis, it is my official opinion that neither the provisions of O.C.G.A. § 20-2-145 nor those of O.C.G.A. § 50-3-4.1 are, on their face, in violation of the principles of separation of church and state in either the Georgia or the United States Constitution.
Footnotes
Footnotes
1 	 This opinion does not reach the question of whether an "as applied" challenge against any particular school system might be successful. As noted in 1999 Op. Att'y Gen. 99-16, instruction in the classroom is controlled largely by the teacher and by the local school board. It is possible that the teaching of the character curriculum and national motto in a particular classroom may be implemented in such a manner that it generates a successful "as applied" challenge. However, the statutes themselves are not facially violative of the establishment clause.
2 	 The Georgia Constitution has several provisions dealing with the prohibition against the establishment of religion and freedom of religion. See GA. CONST. art I., § 2, P7; art. I, § 1, PP2 and 4. The concept at issue here, however, is not aid to religion but rather is the prohibition against endorsing a particular religious belief in public schools and is protected by the provisions of GA. CONST. art. I, § 1, P4. See Wilkerson v. City of Rome, 152 Ga. 762 (1921).
3 	 The Smith case emphasizes that some First Amendment cases have been decided without reference to the Lemon test. However, the Supreme Court has "'particularly relied on Lemon in every case involving the sensitive relationship between government and religion in the education of our children.' Grand Rapids School District v. Ball, 473 U.S. 373, 383 . . . ." See also Santa Fe Indep. Sch. Dist. v. Doe,  U.S. , 120 S. Ct. 2266 (2000).
4 	 That practice is authorized in public schools by O.C.G.A. § 50-3-4.1 .
5 	 O.C.G.A. § 20-2-145 was introduced as House Bill 393 and enacted at 1997 Ga. Laws 1386. The record of its passage through the Georgia General Assembly may be found in the House Journal at 258, 288, 670, 957, 2300, and 2632 and the Senate Journal at 607, 608, 1014, 1072, 1480, 1564 and 2012. The only significant legislative events are that there was a proposed amendment in the Senate to substitute "respect and tolerance for the diversity of religious beliefs" for the "respect for the creator" trait. That amendment was withdrawn and a severability provision was added. 1997 Georgia Senate Journal at 1564, 1565.
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You have asked for my opinion on whether counties may enact ordinances which provide for civil enforcement of compliance with traffic control devices through the use of cameras or other imaging technology. Also, you have asked, if such ordinances are permissible, whether such cameras or imaging devices may be erected at the intersection of roads designated as "U.S. Highways," which are also designated as part of the state highway system.
For the reasons set forth below, it is my opinion that Georgia counties may enact such ordinances and that counties may erect such imaging technology at the intersection of roads within the state highway system, so long as they first obtain approval of their placement from the Georgia Department of Transportation.
As you noted in your request, I recently opined that municipalities are not prohibited by Georgia's Constitution or laws from enacting ordinances regarding enforcement of traffic control devices by the use of cameras. 2000 Op. Att'y Gen. U2000-7. As was contemplated by that opinion, I understand that the scheme which you are contemplating for the video enforcement of compliance with traffic control devices would include civil monetary penalties which, when imposed, would be the responsibility of the owner of the vehicle. Violations for failure to comply with traffic control devices would be detected by the video or other imaging equipment erected at or near the device and recorded for use in enforcing this civil monetary penalty.
Georgia's Constitution clearly recognizes the power of county governing authorities "to adopt clearly reasonable ordinances, resolutions, or regulations relating to its property, affairs, and local government for which no provision has been made by general law and which is not inconsistent with this Constitution or any local law applicable thereto." GA. CONST. Art. IX, Sec. II, Para. 1(a). Moreover, O.C.G.A. § 36-1-20(a) provides that the "governing authority of each county, for the purpose of protecting and preserving the public health, safety, and welfare, is authorized to adopt ordinances for the governing and policing of the unincorporated areas of the county, violations of which ordinances may be punished by fine or imprisonment or both." Specifically, such ordinances "may provide for traffic regulation." Id.
Official Code of Georgia Annotated § 40-6-371(a) also permits "local authorities with respect to streets and highways under their jurisdiction and within the reasonable exercise of the police power . . . [to] regulate traffic by means of police officers or official traffic control devices." As noted in my earlier opinion, "official traffic control devices" are defined as "all signs, signals, markings, and devices not inconsistent with this title which are placed or erected by authority of a public body or official having jurisdiction for the purpose of regulating, warning, or guiding traffic." 2000 Op. Att'y Gen. U2000-7; O.C.G.A. § 40-1-1(37) . As the camera or other imaging devices envisioned in your request would be erected for the purpose of regulating traffic by means of monitoring compliance with stop lights and the like, they would fall within this definition of "traffic control devices."
Thus, it is my unofficial opinion that county governing authorities may enact ordinances regarding enforcement of traffic control devices, and that they may erect camera or other imaging devices to monitor compliance with such ordinances. Next, I must consider whether such monitoring devices may be erected on roads and highways within the state highway system.
The Georgia Department of Transportation is required to "plan, designate, improve, manage, control, construct, and maintain a state highway system and have control of and responsibility for all construction, maintenance, or any other work upon the state highway system and all other work which may be designated to be done by the department by this title or any other law." O.C.G.A. § 32-2-2(a)(1) . More directly, O.C.G.A. § 32-6-51(a) makes it "unlawful for any person to erect, place, or maintain within the right of way of any public road any sign, signal, or other device except as [otherwise] authorized." Although counties and municipalities, pursuant to O.C.G.A. § 32-6-50(c) , may erect traffic control devices upon the roads within their road systems in conformity with the regulations of the Department of Transportation, "the department may remove or direct removal of all traffic-control devices and signs which are erected on the state highway system by any governing authority without the permission of the department." O.C.G.A. § 32-6-50(b) .
Thus, it is further my unofficial opinion that no county may erect any camera or other imaging device on any road within the state highway system without first receiving permission to do so from the Georgia Department of Transportation.
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You have asked for my opinion regarding the requirement for owners of mobile homes, used synonymously in today's vernacular with manufactured homes,1 to obtain a motor vehicle certificate of title ("title certificate"). Apparently some dealers of manufactured homes have taken the position that title certificates are not required for manufactured homes.2 The Department of Revenue, Motor Vehicle Division, takes the position that title certificates are required and necessary for the recording of liens and security interest on manufactured homes.
The Motor Vehicle Certificate of Title Act, O.C.G.A. §§ 40-3-1 to -95, ("Act") requires the owner of a vehicle that is required to be registered in the State of Georgia to obtain a title certificate. O.C.G.A § 40-3-20 . Every owner of a motor vehicle and trailer in the State of Georgia is required to register the vehicle and obtain a license plate. O.C.G.A. § 40-2-20 . "Motor vehicle" is defined as every vehicle that is self-propelled. O.C.G.A. § 40-1-1 (31) .3 "Trailer" is defined as a "vehicle with or without motive power, other than a pole trailer, designed for carrying persons or property and for being drawn by a motor vehicle and so constructed that no part of its weight rests upon the towing vehicle." O.C.G.A. § 40-1-1 (68) . It could be argued that a manufactured home fits into the definition of "trailer." The Act does not define either the term "mobile home" or "manufactured home."4
However, the Act provides unambiguous evidence that the Georgia General Assembly intended for manufactured homes to obtain title certificates. O.C.G.A. § 40-3-32.1 provides that:
In addition to any other requirements imposed by this chapter for the transfer of a certificate of title, the purchaser of a manufactured home shall submit an application for a transfer of title to the local tag agent in the county in which the manufactured home is to be installed, which application shall indicate the full serial number for such manufactured home and shall be accompanied by a certificate of the tax commissioner or tax collector of the county in which the manufactured home was previously installed, if different, stating that all ad valorem taxes assessed against such manufactured home have been paid. No new certificate of title shall be issued for a manufactured home unless all ad valorem taxes on such home have been paid.
In that the Act is a recording statute with a primary purpose of perfecting and giving notice of security interests, it follows that the liens and security interests on manufactured homes must be perfected according to the requirements of the Act. See Hallman v. State, 141 Ga. App. 527 (1977). In fact, the Act explicitly states that "security interest in vehicles of the type for which a certificate of title is required" must be perfected in accordance with the Act to be valid against subsequent creditors of the owner, subsequent transferees, and the holders of subsequent security interests and liens. O.C.G.A. § 40-3-50 ; Wooden v. Michigan Nat'l Bank, 117 Ga. App. 852, 853 (1968).

Further evidence that manufactured homes are required to obtain title certificates and that liens and security interests are to be perfected in accordance with the Act is provided by O.C.G.A. § 40-3-31.1 which states:
The commissioner or the commissioner's duly authorized county tag agent shall issue a new certificate of title to replace any certificate of title for a mobile home which was retired pursuant to the former provisions of Code Section 40-3-4 , authorizing the retirement of the certificate of title for a mobile home which was declared real property by the tax commissioner or tax collector of the county in which such mobile home is located. Any lienholder or security interest holder with an interest in such mobile home may make application to the commissioner or authorized county tag agent to have such interest recorded on the new certificate of title, and such lien or security interest shall relate back to the original date of creation without any lapse due to the retirement of such certificate of title.
Additionally, the requirement for manufactured homes to have a title certificate is not obliterated once the manufactured home is placed upon land. See generally  Griswell v. Columbus Finance Co., 220 Ga. App. 803 (1996); O.C.G.A. § 48-5-492 ; cf. Washington v. Washington, 837 F.2d 455, 456 (11th Cir. 1988) ("[A] mobile home may lose its character as a vehicle and become part of the land on which it is placed. If such a transformation occurs, then a security interest in the [mobile] home may be perfected under Georgia real estate law.")
Thus, it is my official opinion that mobile homes, synonymously referred to as manufactured homes, are subject to the Motor Vehicle Certificate of Title Act and owners of manufactured homes are required to obtain a motor vehicle certificate of title. Further, in order for liens or security interests in manufactured homes to be valid against subsequent creditors of the owner, subsequent transferees and subsequent security interests and liens, the lien or security interest must be perfected in accordance with the Motor Vehicle Certificate of Title Act.
Footnotes
Footnotes
1 	 Georgia case law appears to use the terms "mobile home" and "manufactured home" interchangeably. See Cannon v. Coweta County, 260 Ga. 56 (1990); Greene County v. North Shore Resort, 238 Ga. App. 236 (1999); Boggs v. Madison County, No. A99A1940, 1999 Ga. App. LEXIS 1405 (Oct. 28, 1999).
2 	 "[A] dealer who buys a vehicle and holds it for resale need not apply to the commissioner for a new certificate of title but may retain the certificate delivered to him. . . . [However] a dealer who is not a franchise dealer who acquires a vehicle for which the original certificate of title has not been issued and who holds such vehicle for resale shall . . . obtain a certificate of title in such dealer's name. . . ." O.C.G.A. § 40-3-33 .
3 	 The Act defines "motor home" as "every motor vehicle designed, used, or maintained primarily as a mobile dwelling, office, or commercial space." O.C.G.A. § 40-1-1(31) . The Act defines "house trailer" as a trailer "designed, constructed, and equipped as a dwelling place or living abode (either permanently or temporarily) [that] is equipped for use as a conveyance on streets and highways . . . ." O.C.G.A. § 40-1-1(20) . Neither of these definitions appears to be applicable to manufactured homes.
4 	 42 U.S.C. § 5402 (6) defines a "manufactured home" as a structure, transportable in one or more sections, which, in the traveling mode, is eight body feet or more in width or forty body feet or more in length, or, when erected on site, is three hundred twenty or more square feet, and which is built on a permanent chassis and designed to be used as a dwelling with or without a permanent foundation when connected to the required utilities, and includes the plumbing, heating, air-conditioning, and electrical systems contained therein; . . . except that such term shall not include any self-propelled recreational vehicle.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; CHRISTOPHER S. BRASHER, Senior Assistant Attorney General
You have asked whether a search warrant and arrest warrant are valid "if the issuing magistrate is physically present in a restricted area at the moment the signature of the magistrate is affixed on the affidavit and warrant." You have also inquired whether a Fayette County magistrate who is physically present in another county within the same judicial circuit must return to Fayette County before affixing his or her signature to a search warrant. The question presented is thus whether a Fayette County magistrate physically located outside the geographical limits of the county may sign a search or arrest warrant. It is my unofficial opinion that under Georgia law a magistrate judge must be physically present within the county in which he or she serves at the time the search or arrest warrant is signed.
The Georgia Court of Appeals has on at least two occasions addressed the issue of a superior court judge's authority to sign a warrant outside the county in which it was to be executed. In Pruitt v. State, 123 Ga. App. 659 (1971), the court concluded that the superior court judge could not properly sign a search warrant outside the county in which it was to be executed because that judge was not then a "judicial officer authorized to hold a court of inquiry"1 regarding matters alleged to be occurring in Houston County at the time the warrant was signed by the judge while physically located in Bibb County. Id. at 661. The court so held even though both the county in which the warrant was signed and the county in which it was executed were then within the same judicial circuit. Id.

Conversely, in Allison v. State, 129 Ga. App. 364 (1973), the court found that, based upon an intervening change in the law, a judge of the Macon Judicial Circuit could properly sign a search warrant in Bibb County for execution in Peach County because both counties were within the Macon Judicial Circuit. The court's holding was based upon O.C.G.A. § 15-6-23 , which states in its entirety:
Any judge of the superior courts may sign any document connected with the official duties of his office in any county comprising a part of his circuit, including all writs, orders, judgments, and warrants required to be signed by the judge. The document may be signed by the judge in any county within his circuit in which he is present at the time the document is signed.
O.C.G.A. § 15-6-23 (emphasis added).
The court's decision in Pruitt, decided prior to the enactment of what is now O.C.G.A. § 15-6-23 , was based upon the clear decision that the admonition contained in O.C.G.A. § 17-5-21(a) that a "judicial officer authorized to hold a court of inquiry" means one then presently able to do so. Pruitt, 123 Ga. App. at 660-64. Thus, while it is true that the specific statutory authorization now found in O.C.G.A. § 15-6-23 permits a superior court judge to sign a warrant outside the county in which it is to be executed but within the same judicial circuit, by negative implication, no superior court judge can effectively do such an act outside his or her judicial circuit, and no other "judicial officer authorized to hold a court of inquiry" may sign a warrant outside the jurisdiction in which he or she serves. Unlike a superior court judge, a magistrate does not serve in the entire circuit but only in the county in which he or she is appointed. Ga. Const. Art. 6, Sec. 1, Para. 6; O.C.G.A. § 15-10-1 . Thus, O.C.G.A. § 15-6-23 is not authorization for a magistrate to act outside his or her jurisdiction.
Therefore, it is my unofficial opinion that in order for a search warrant or an arrest warrant to be valid, it must be signed by a magistrate who is authorized to hold a court of inquiry under O.C.G.A. § 17-7-20 and who is physically present in the county in which he or she serves.
Footnotes
Footnotes
1 	 The above-quoted language, found previously at Ga. Code Ann. § 27-303, is now codified at O.C.G.A. § 17-5-21(a) .
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Opinion by: 		THURBERT E. BAKER, Attorney General; KYLE A. PEARSON, Assistant Attorney General
You have requested my opinion as to whether O.C.G.A. § 21-5-50 (b) (4) , which governs the disclosure by a public officer of direct ownership interests in tracts of real property, requires the disclosure of an interest in real property which is not located in the United States. Pursuant to the Georgia Ethics in Government Act, O.C.G.A. § 21-5-1 et seq., a public officer is required to file a financial disclosure statement containing, among other things, information regarding:
Each tract of real property in which the candidate for public office or public officer has a direct ownership interest as of December 31 of the covered year when that interest has a net fair market value in excess of $ 20,000.00. As used in this paragraph, the term "net fair market" value means the appraised value of the property for ad valorem tax purposes less any indebtedness thereon. The disclosure shall contain the county and state and general location therein where the property is located[.]
O.C.G.A. § 21-5-50 (b) (4) .
The cardinal rule to guide the construction of a statute is "to ascertain the legislative intent and purpose in enacting the law, and then to give it that construction which will effectuate the legislative intent and purpose." City of Jesup v. Bennett, 226 Ga. 606, 608 (1970) (citation and internal quotation marks omitted). Another settled rule of statutory construction is that "in all interpretations of statutes, the ordinary signification shall be applied to all words, except words of art or words connected with a particular trade or subject matter, which shall have the signification attached to them by experts in such trade or with reference to such subject matter." O.C.G.A. § 1-3-1 (b) .
With regard to the ordinary signification of "each," the term is defined as referring to "every one of the persons or things mentioned; every one of two or more persons or things, composing the whole, separately considered." BLACK'S LAW DICTIONARY 507 (6th ed. 1990). The word "each" is equivalent to "any" and is synonymous with "all." Id. (citation omitted). Applying the ordinary signification of "each" as used in O.C.G.A. § 21-5-50 (b) (4) , it is clear that the term refers to any and all tracts of real property in which a public officer has a direct ownership interest with a net fair market value in excess of $ 20,000.00 as of December 31 of a covered year.
Although an argument can be made that O.C.G.A. § 21-5-50 (b) (4) , by requiring the disclosure of the county and state where the property is located, is limited to real property located within the United States, the disclosure requirement must be construed in a manner which effectuates the intent and purpose of the General Assembly. This intent and purpose was codified by the General Assembly as O.C.G.A. § 21-5-2 , and states as follows:
Further, it is the policy of this state that the state's public affairs will be best served by disclosures of significant private interests of public officers and officials which may influence the discharge of their public duties and responsibilities. The General Assembly further finds that it is for the public to determine whether significant private interests of public officers have influenced the state's public officers to the detriment of their public duties and responsibilities and, in order to make that determination and hold the public officers accountable, the public must have access to the disclosure of the significant private interests of the public officers of this state.
Thus, in light of the stated purpose of the General Assembly that public officers must disclose their significant private interests, as well as the ordinary signification of "each," it is my unofficial opinion that disclosure of a public officer's direct ownership interest in a tract of real property is required pursuant to O.C.G.A. § 21-5-50 (b) (4) where the net fair market value of the interest exceeds $ 20,000.00 as of December 31 of a covered year, regardless of where the real property is located.
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Opinion by: 		THURBERT E. BAKER, Attorney General; CAROL A. CALLAWAY, Senior Assistant Attorney General
You have asked what effect it would have on a senior superior court judge's retirement if he or she were appointed to a new state-funded juvenile court judgeship. You have cited within the context of your letter H.B. 182, enacted by the General Assembly at 2000 Ga. Laws 1094, and 1991 Op. Att'y Gen. 91-9. It is my opinion that under certain circumstances, a senior superior court judge may be appointed to serve as a part-time juvenile court judge without affecting his or her retirement benefits
House Bill 182, codified at O.C.G.A. § 15-11-18 , is part of the statutory scheme primarily set forth in H.B. 1112, enacted at 2000 Ga. Laws 20, which reorganizes Chapter 11 of Title 15 regarding juvenile proceedings. O.C.G.A. § 15-11-18 creates the juvenile court, qualifications for judges, terms and compensation for judges and other administrative matters. Also provided in H.B. 182 is the opportunity for state-funded juvenile court judge positions, both full-time and part-time. Particularly pertinent to your inquiry is the provision that, if a superior court judge assumes the duties of the juvenile court judge, no state funds will be made available for the position. O.C.G.A. § 15-11-18(b) and (d)(1)(A).
Therefore, a senior superior court judge, if appointed as such to handle juvenile court matters pursuant to O.C.G.A. § 15-1-9.1 , could not be compensated with any state funds otherwise available under O.C.G.A. § 15-11-18 . If, however, an individual (who in this case is a senior superior court judge) is appointed in his or her capacity as an attorney and qualifies under O.C.G.A. § 15-11-18(e) , then the state funds would be available.
The final part of your request to be addressed is the effect of the appointment on any retirement benefits of the senior superior court judge. You have noted that 1991 Op. Att'y Gen. 91-9 addresses this issue, but you also note that many of the provisions applicable to that opinion have been repealed. Specifically, O.C.G.A. § 47-8-66 and O.C.G.A. § 47-9-60 were repealed in 1994 and 1998, respectively. 1994 Ga. Laws 722, § 2; 1998 Ga. Laws 513, § 2. Therefore, the bases for that opinion are no longer applicable, and O.C.G.A. § 47-23-109 and O.C.G.A. § 47-23-110 now provide the framework for this current analysis. Consequently, due to these changes in the statutory sections, 1991 Op. Att'y Gen. 91-9 is effectively withdrawn.
O.C.G.A. § 47-23-110(a) , which covers senior superior court judges, provides for cessation of retirement benefits if the retired senior superior court judge takes a state position except with the General Assembly. However, O.C.G.A. § 47-23-109(b) allows a senior judge on retirement to accept a part-time state position without the cessation of state retirement benefits if the amount of time worked in the part-time position does not exceed 1040 hours.
The question of the limitations imposed by O.C.G.A. § 47-23-109(b) on part-time work of a senior judge has been recently addressed in 2000 Op. Att'y Gen. U00-8, a copy of which is enclosed. That opinion holds that so long as the part-time employment does not exceed 1040 hours annually there is no cessation of retirement benefits.
Therefore, it is my unofficial opinion that a senior superior court judge, who is not being appointed in his senior judge capacity pursuant to O.C.G.A. § 15-1-9.1 , may be appointed to serve as a part-time state-funded juvenile court judge and, so long as the hours worked annually do not exceed 1040 hours, there is no effect on the senior judge's retirement.
2000 Ga. AG LEXIS 17::September 7, 2000
[Group:"2000 Ga. AG LEXIS 17"]LNI:41N5-M1T0-003Y-Y13W-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
2000 Ga AG LEXIS 172000 Ga. AG LEXIS 17
U2000-8
September 7, 2000
Request By: 		
 		Honorable Frank M. Eldridge
 		Judge
 		Georgia Court of Appeals
 		334 State Judicial Building
 		Atlanta, Georgia 30334-3450
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; SUSAN L. RUTHERFORD, Senior Assistant Attorney General
This is in response to your two letters requesting advice regarding your participation in the state retirement systems as a superior court judge and now as a member of the Georgia Court of Appeals. Following some general information, you will find below each of your numbered questions followed by a response. Each response is based on the understanding that you were first sworn in as a superior court judge on April 5, 1979; resigned on July 16, 1996; since that time, have held your current position as a member of the appellate bench; and, reached age 60 on March 26, 1999.
As a superior court judge, you were entitled to membership in the Superior Court Judges Retirement System (SCJRS). The statutory contract for that system is found in Chapter 9 of Title 47.1 Effective July 1, 1998, members of the SCJRS became members of the Judicial Retirement System (JRS), codified in Chapter 23 of Title 47, transferring to the new system in the "same status" held in the predecessor system. O.C.G.A. §§ 47-23-40 , 47-23-45(d)(1) . See also O.C.G.A. § 47-23-1(11) . Your membership service in the SCJRS, from 1979 to 1996, was transferred in 1998 with the creation of the JRS. However, once you became a member of the appellate court bench in 1996, you were afforded the option to contribute to and become a member of the Employees' Retirement System (ERS), codified at Chapter 2 of Title 47, subject to the specific provisions applying to the membership options of appellate judges found at O.C.G.A. §§ 47-2-240 through 47-2-244 . I understand that you accepted that option and provided the notice required under O.C.G.A. § 47-2-244(c) .

As a prefatory matter, it is a well-established legal principle that statutes establishing a retirement plan for government employees become a part of an employee's contract of employment while the employee contributes and participates in the system such that the statutory rights are vested and cannot be repealed or reduced by any subsequent statutory amendment. Parrish v. Employees' Retirement System of Ga., 260 Ga. 613 (1990); Swann v. Board of Trustees of the Joint Municipal Employees Benefit Fund, 257 Ga. 450 (1987); Withers v. Register, 246 Ga. 158 (1980). This principle applies to your prior membership in the Superior Court Judges Retirement System and current membership in the Employees' Retirement System. Moreover, under this principle, you retained any statutory rights that you held under the SCJRS despite the fact that that system is now subsumed by the JRS which has its own statutory provisions. See also O.C.G.A. § 47-23-40 . Any determination of your rights under any of these systems requires consideration and construction of the statutory provisions of Chapters 2, 9 and 23 of Title 47 of the Official Code of Georgia Annotated in a manner which will bring harmony to the intent of the General Assembly in adopting the respective statutes creating these respective systems. Greene County v. North Shore Resort at Lake Oconee, 238 Ga. App. 236, 244 (1999), citing McPherson v. City of Dawson, 221 Ga. 861, 862 (1966) ("All statutes are presumed to be enacted . . . with full knowledge of the existing condition of the law and with reference to it; [statutes] are therefore to be construed in connection and in harmony with the existing law.")
Please note also the various minimum eligibility requirements for drawing a retirement benefit under the systems being compared. Under the Superior Court Judges Retirement System, a member with more than sixteen years of service is entitled to receive a retirement benefit, equivalent to 66.66 percent or greater of the salary of a sitting superior court judge, upon attaining age 60. O.C.G.A. § 47-9-70. This remains true since the system became part of the JRS. O.C.G.A. § 47-23-102 . Having now attained age 60 and being vested with over seventeen years of service, you are currently eligible to draw a benefit from the JRS based on your service as a superior court judge. Under the appellate judges' option of the ERS statute, you will be eligible to draw a benefit from that system upon reaching age 65 and having accrued ten years of creditable service as an appellate judge. O.C.G.A. § 47-2-244(f) and (m).
"1. If a person qualifies and vests under both of O.C.G.A. § 47-8-20 , "Superior Court Judges Retirement Fund of Georgia"2 (qualified and elected April 5, 1979, resigned July 16, 1996) and O.C.G.A. § 47-2-244 , "Optional benefits available to appellate court judges" (qualified and elected July 16, 1996, expected vesting July 16, 2006) and since the two are separate retirement systems, then can such person draw retirement benefits from both retirement systems at the same time, i.e., O.C.G.A. § 47-23-44 ?"

Yes, a person may receive a benefit from both the JRS and the ERS, assuming that the eligibility requirements of both statutes have been met.
Neither system contains any express prohibition upon a person's drawing benefits from both systems (JRS and ERS) based on separate periods of creditable service. Notably, the election of the appellate judges' option under ERS does require a rejection of the other ERS benefits. Specifically, O.C.G.A. § 47-2-244(c) provides as follows:
any appellate judge who seeks benefits under this Code section shall tender to the board of trustees . . . a written notice stating that the judge has elected to accept such benefits in lieu of any retirement allowances otherwise available under this retirement system.
O.C.G.A. § 47-2-244(c) (emphasis added). However, this section plainly uses the language "this retirement system" which can be read to apply only to the retirement system in which the statutory language is found--the ERS. Under the principle expressum facit cessare tacitum, the fact that the General Assembly made one specific prohibition, without reference to others, strongly implies that it did not intend for any further prohibition to exist. See Department of Human Resources v. Hutchinson, 217 Ga. App. 70, 72 (1996) ("Expressum facit cessare tacitum . . . means that if some things (of many) are expressly mentioned, the inference is stronger that those omitted are intended to be excluded than if none at all have been mentioned.").3 Therefore, assuming that one meets the qualifications to draw a retirement allowance from both ERS, under the appellate judges' option, and the JRS, there is no prohibition on receiving a retirement allowance from both systems. See 1981 Op. Att'y Gen. 81-22, p. 57. See also O.C.G.A. §§ 47-23-45(d)(1) and 47-23-45(e)(2)(A) . But see the responses to questions number 2 and 5 below.

"2. If a person can draw benefits under both retirement systems and since 1996 Ga. Laws 104, 105, § 2, permits retirement under O.C.G.A. § 47-8-20 at age 60 ( O.C.G.A. § 47-23-102 ) where the person is fully vested under such system, then can an appellate judge who has fully vested under O.C.G.A. § 47-8-20 and has reached age 60 (birth date March 26, 1939) draw both retirement benefits under such system as well as an active appellate court judges' compensation since the retirement benefits are not paid by the state but the separate retirement funds?"
No, a person may not draw benefits from JRS while simultaneously drawing compensation as an appellate court judge.
As you may know, this office has previously opined that a judge who elected the appellate judges' option of the ERS statute waived his or her right to benefits from the Superior Court Judges Retirement Fund. 1981 Op. Att'y Gen. 81-22. That opinion was based on the plain language of O.C.G.A. § 47-2-244(b) and (c) of the ERS statute which provides as follows:
(b) . . . any appellate court judge shall be entitled to receive the benefits under [the appellate judges' option] in lieu of any retirement allowances otherwise available under this retirement system and in lieu of the appointment to or the holding of any emeritus office.
(c) any appellate court judge who seeks benefits under [the appellate judges' option] shall tender to the [ERS] board of trustees . . ., within 60 days after the commencement of such judge's term of office, . . . a written notice stating that the judge has elected to accept such benefits in lieu of any retirement allowances otherwise available under this retirement system and in lieu of the appointment to and the holding of any emeritus office.
O.C.G.A. § 47-2-244(c) (emphasis added). The receipt of retirement benefits under the Superior Court Judges Retirement Fund (hereinafter the "Fund") required the assumption of the office of senior judge, an emeritus office. O.C.G.A. §§ 47-8-40 , 47-8-41 , and 47-8-42 . Consequently, waiving the appointment to the emeritus office of senior judge necessarily resulted in waiving receipt of benefits under the Fund. 1981 Op. Att'y Gen. 81-22, p. 57.
This same analysis applied to persons who were members of the SCJRS, the judicial system which first replaced the Superior Court Judges Retirement Fund. Like the Fund, the receipt of retirement benefits from the SCJRS was also conditioned upon the acceptance of appointment to the office of senior judge, an appointment which was waived by acceptance of the appellate judges' option. See O.C.G.A. § 47-9-60(a) and (b) ("No such former judge who declines . . . appointment [as a senior judge] shall be eligible to receive any benefits under this chapter until such former judge accepts appointment as senior judge"). See also O.C.G.A. § 47-2-244(b) and (c) (An appellate judge who "has elected to accept [the appellate judges' option] accepts such benefits . . . in lieu of the appointment to and the holding of any emeritus office.")
Moreover, the SCJRS statute provided specifically as follows:
no senior judge of the superior courts shall be eligible for election or appointment to any other office of this state . . . Any judge of the superior courts who ceases to hold office and who would be eligible for appointment as senior judge under any provision of this Code section may decline such appointment and . . . accept appointment or election to other office.
O.C.G.A. § 47-9-60(b), emphasis added. But see State v. McMillan, 253 Ga. 154 (1984). Therefore, the assumption of state office as an appellate judge would have prevented the acceptance of appointment as a senior judge and, consequently, prevented the receipt of benefits from the SCJRS upon retirement.
However, as stated, your SCJRS membership was transferred to JRS in July 1998, and you carried your rights and entitlements under that statute when your membership was transferred to JRS. O.C.G.A. § 47-9-70. See also O.C.G.A. §§ 47-23-44 , 47-23-45 , and 47-23-102 . Notably, the receipt of retirement benefits from the JRS is no longer conditioned on the acceptance or appointment to the office of senior judge. O.C.G.A. § 47-23-110 ("Any member retired under this chapter or vested for a benefit . . . may serve as a senior judge . . . and compensation for such service shall not affect, enhance, diminish, or otherwise impair the payment or receipt of any retirement or pension benefits of such judge."). The only provision contained in the JRS which limits the circumstances under which a retiring member may return to service with the state is found at O.C.G.A. § 47-23-109 . That section provides that:
if any retired member returns to the service of the state in any position except as a member of the General Assembly, his or her retirement allowance shall cease. Upon cessation of such service, the retired member, after proper notification to the board, shall receive the same retirement allowance which he or she was receiving prior to returning to state service, calculated with any increases granted during the period of compensation.
O.C.G.A. § 47-23-109 . The suspension of the payment of the retirement allowance ends when the JRS retiree ceases to hold another position of service for the state or is limited if the service to the state does not exceed 1,040 hours per calendar year. O.C.G.A. § 47-23-109 .
To the extent that the current JRS provision is less restrictive than the SCJRS provisions, it is assumed that the General Assembly meant to modify the prior prohibition. Employees Retirement System of Ga. v. Baughman, 241 Ga. 339, 341 (1978) (Retirement statutes must be liberally construed in favor of the member of the retirement system). Previously your acceptance of membership under the appellate judges' option resulted in a waiver of receipt of any benefit that was conditioned upon service in an emeritus office. Under the JRS statute, your receipt of benefits is no longer conditioned upon the acceptance of an emeritus office and, thus, the waiver you provided upon accepting the appellate judges' option would no longer bar receipt of a JRS benefit. Instead, the receipt of a benefit is subject to being suspended while holding the office of appellate judge under the terms and conditions of the reemployment limitation contained in O.C.G.A. § 47-23-109 . Because this does not repeal or reduce a right that previously existed but, rather, narrows the prior limitation upon the member, it does not unlawfully alter the terms of the statutory contract. See Evans v. Employees Retirement System, 264 Ga. 729 (1994). Therefore, you would be prevented from receiving a retirement allowance from the JRS based on your service as a superior court judge while simultaneously drawing compensation from appointment or election to a state office to the extent that your holding that position requires you to perform service in excess of 1,040 hours per year. O.C.G.A. § 47-23-109 . See Greene County v. North Shore Resort at Lake Oconee, 238 Ga. App. 236, 244 (1999), citing McPherson v. City of Dawson, 221 Ga. 861, 862 (1966) ("All statutes are presumed to be enacted . . . with full knowledge of the existing condition of the law and with reference to it; [statutes] are therefore to be construed in connection and in harmony with the existing law.")4
"3. If a judge is entitled to draw retirement benefits under O.C.G.A. § 47-8-20 ( O.C.G.A. § 47-23-40 ) from age 60, as well as active appellate judge's compensation, and if the judge does not draw such benefits until retirement as an appellate judge at or after age 65 under O.C.G.A. § 47-2-244 , then are such monthly retirement benefits under O.C.G.A. § 47-8-20 ( O.C.G.A. § 47-23-40 ) accrued until requested  and paid in a lump sum along with future benefits or are such uncollected monthly retirement benefits forfeited, waived, or lapsed so that such sums are lost unless currently collected after age 60 has been reached?"
In order to draw benefits from the JRS, one must file an application specifying the date upon which a member desires to retire. O.C.G.A. § 47-23-103(a) . However, as specified in the above response, you may not draw benefits from JRS and simultaneously receive compensation from a state position under the provisions of O.C.G.A. § 47-23-109 . If you were to apply for a retirement benefit from JRS, it will be suspended under this provision for as long as you hold office as an appellate court judge. Upon your ceasing to hold office as an appellate court judge, you may begin drawing your retirement allowance as long as you do not assume any new appointment or election to state office. That allowance would be that to which you were entitled at the time of applying for retirement plus any increases that were awarded. O.C.G.A. § 47-23-109(a) . Alternatively, you could wait to apply for benefits from SCJRS after ceasing to hold a state office. You will need to consult with the JRS to determine whether there is any economic advantage to one choice over the other. You may also want to consider my response to your question number 6 in addressing this situation.
"4. What effect, if any, does O.C.G.A. § 47-23-1 to -124 ("Georgia Judicial Retirement System") have on the above issues?"
The JRS was adopted in 1998 as part of an effort to merge several existing judicial systems. It was adopted with the plain understanding that any transferring member was transferred in the same status as held with the predecessor system. O.C.G.A. § 47-23-44(d) . Under O.C.G.A. § 47-23-120 , the General Assembly specifically provided that:
[the adoption of the JRS] shall not deny or abridge any right, benefit, option, credit or election to which any person was entitled under a predecessor retirement system on June 30, 1998 . . . . All other persons who become members shall be subject to the provisions of this chapter.
O.C.G.A. § 47-23-120 . Therefore, the transfer of your membership from SCJRS to JRS does not alter any right or entitlement which you held as a member of SCJRS except to the extent that the JRS provisions have the effect of increasing or improving your benefit entitlement. Parrish v. Employees' Retirement System of Ga., 260 Ga. 613 (1990); Swann v. Board of Trustees of the Joint Municipal Employees Benefit Fund, 257 Ga. 450 (1987).
"5. Under O.C.G.A. § 47-2-244(k) , such section provides that 'an appellate judge who has accrued creditable service under this retirement system may convert such service in order to fulfill the conditions of this Code section on the basis of two years of creditable service being equivalent to one year of service credit under this Code section, provided that creditable service based upon the holding of office as an appellate judge shall be convertible to service credit under this Code section on an equal time basis."
(a) Can the election under O.C.G.A. § 47-2-244(k) be made at any time prior to retirement under such system or death or does such election have to be made at the same time as the election to come under the plan in O.C.G.A. § 47-2-244(c) ?
(b) If a person is drawing retirement benefits under O.C.G.A. § 47-8-20 (now O.C.G.A. § 47-23-1 , et seq.) at the same time that such person is serving as an appellate judge, then can  an election to buy appellate court time still be made? If yes, (1) does the person pay the annual contribution and interest for each of the years purchased from funds separate from O.C.G.A. § 47-8-20 ; or (2) are such funds to purchase taken from the O.C.G.A. § 47-8-20 account and then are retirement benefits under O.C.G.A. § 47-8-20 recalculated and reduced to reflect the remaining vested years under such retirement system; or (3) are the retirement benefits under O.C.G.A. § 47-8-20 ( O.C.G.A. § 47-23-1 , et seq.) totally terminated and the unused employee contributions repaid to the contributing person?"
The answer to part (a) of your question is that the election may be made any time prior to retirement.
Actual superior court bench service may be purchased and credited within the ERS under the provisions of O.C.G.A. § 47-2-93 .5 The superior court bench service can then in turn be converted to service credit under the appellate judges option pursuant to O.C.G.A. § 47-2-244(k) on the basis that two years of creditable service under ERS is equivalent to one year under the option. The provisions of O.C.G.A. § 47-2-244(k) which allow the conversion of creditable service under ERS into the appellate judges' option contain no date by which that conversion must occur. Consequently, this office has previously opined "that the appellate court judge may defer the purchase, establishment and conversion of superior court bench service until such time as he wishes, but prior to retirement." 1981 Op. Att'y Gen. 81-22, at 56. See also 1979 Op. Att'y Gen. 79-55 and 1972 Op. Att'y Gen. U72-65.
The answer to part (b) is "no" if the person is drawing benefits based on the same years of service as a superior court judge that he or she is seeking to convert under O.C.G.A. § 47-2-244(k) but "yes" if the receipt of benefits and the conversion of service credit is based on discrete periods of service as a superior court judge.
As discussed, O.C.G.A. § 47-2-244(k) in conjunction with O.C.G.A. § 47-2-93 allows a former superior court judge to convert his or her service on the superior court bench to be used in the enhanced benefit package provided exclusively to appellate court judges. Specifically, the authority in O.C.G.A. § 47-2-244(k) provides:
an appellate court judge who has accrued creditable service under this retirement system may convert such service in order to fulfill the conditions of this Code section on the basis of two years of creditable service being equivalent to one year of service credit . . ..
O.C.G.A. § 47-2-244(k) (emphasis added). It is an established rule of statutory construction that the plain and ordinary meaning should be applied to all words used in a statute. O.C.G.A. § 1-3-1(b) . The word "convert" ordinarily means to "change into another form, substance, state, or product"; to "transform"; to "exchange for something of an equal value"; or, to "exchange by substituting an equivalent of another form." American Heritage Dictionary (Houghton Mifflin 2nd College Edition, 1982), at 320. In other words, the same period of service cannot be used as the basis for a benefit under the JRS while also being "converted" into service credit under the ERS because conversion necessarily implies that the creditable service is being changed, transformed, exchanged or substituted for something else.
Additionally, I noted, in response to your second question, that the provisions of the appellate judges option and the provisions of the SCJRS, when construed together so as to give harmony to both, resulted in a waiver of receipt of benefits from the SCJRS upon acceptance of the appellate judges' option. Compare O.C.G.A. § 47-2-244(b) and (c) with O.C.G.A. § 47-9-60(b). While I further noted that the General Assembly's adoption of the JRS reflected an intent to allow drawing the benefit from JRS and ERS subject to the suspension of the JRS benefit while in office as an appellate court judge, nothing in that statute suggests any intent to allow a former superior court judge to use the same years of service as a superior court judge for purposes of drawing a benefit and converting under ERS. See Evans v. Employees' Retirement System, 264 Ga. 729 (1994) (holding that one may not rely on service credits of one retirement system for use under another retirement system in the absence of specific statutory authority); Bentley v. State Bd. of Med. Examiners of Ga., 152 Ga. 836, 838 (1922) (As a public entity created by the legislature, the retirement system "has only such powers as the legislature has expressly, or by necessary implication, conferred upon it.") See also O.C.G.A. § 47-2-330 ("Except as otherwise specifically provided in this chapter, no program of pensions or retirement benefits for employees . . . which program is funded wholly or partially by the state, shall apply to members or beneficiaries of this retirement system.").
"6. Under the Georgia Judicial Retirement System ( O.C.G.A. § 47-23-1 to -124) are my benefits of two thirds plus one per cent for each year beyond 16 years of service, i.e., 17 years, three months, and 11 days ( O.C.G.A. § 47-23-102 ) calculated based upon my salary as a superior court judge at the date of ceasing to receive such salary on July 16, 1996, or the salary of a superior court judge on the date of retirement, i.e., the date when the member begins receiving a retirement benefit ( O.C.G.A. § 47-23-100(1) )?"
The answer to your question is that benefits are based on the salary of a superior court judge on the date of retirement not the actual salary of the former superior court judge seeking to retire. A member of JRS with more than sixteen years of service is entitled to receive a retirement benefit, equivalent to 66.66 percent or greater of the salary of a sitting superior court judge, upon attaining age 60. O.C.G.A. § 47-23-102 . Under the plain language of O.C.G.A. § 47-23-100(a)(1) , the term "salary" is defined to mean the "salary from state funds provided by law for judges of the superior courts on the date the member begins receiving a retirement benefit." By Georgia law, "defined words [in a statute] shall have the meanings specified, unless the context in which the word or term is used clearly requires that a different meaning be used." O.C.G.A. § 1-3-2 . Therefore, the benefit is based on the salary received by a sitting superior court judge as of the date of retirement of the JRS member.
"7. Since O.C.G.A. § 47-23-109 was passed and became effective on July 1, 1998, under 1998 Ga. Laws 513, § 1, after all my rights had fully vested under the prior law with the right to retire at age 60 years, then can O.C.G.A. § 47-23-109(a)   be constitutionally applied retroactively to me to deprive me of receiving current retirement benefits by treating me as retired and then returning to the service of the state in any position as a Court of Appeals of Georgia active judge, causing the immediate suspension of retirement benefits so long as I am an active judge on the Court of Appeals of Georgia or does O.C.G.A. § 47- 23-120 act to permit retirement under the system with immediate retirement benefits while serving as an active judge or the Court of Appeals of Georgia as an included exception under a predecessor retirement system?"
This question was addressed in the response to question number 2.
I trust that this information is responsive to your inquiries but please do not hesitate to let me know if you need any additional information.
Footnotes
Footnotes
1 	 Membership in the Superior Court Judges Retirement System was mandatory for any person first becoming a member of the superior court bench after December 31, 1976. O.C.G.A. § 47-9-40. The predecessor system for superior court judges, the Superior Court Judges Retirement Fund, codified at Chapter 8 of Title 47, was closed out in 1968. The provisions found in Chapter 8 do not apply to any person who had not been a contributing member of that Fund. 1981 Op. Att'y Gen. 81-101; 1992 Op. Att'y Gen. U92-2.
2 	 In responding to your questions, I relied on the provisions of O.C.G.A. Ch. 47-9 that are comparable to the ones you reference found in O.C.G.A. Ch. 47-8 since your membership rights in the SCJRS are specified in Chapter 9. See footnote 1.
3 	 The Code section which you reference, O.C.G.A. § 47-23-44 , found in the JRS statute does allow a member of the JRS to draw a benefit based on service from one or more "predecessor" systems. While this code section supports the conclusion that a person may draw from more than one system, it does not apply to the present situation because the "predecessor" systems referenced therein are specifically defined at O.C.G.A. § 47-23-1(11) and do not include the ERS.
4 	 My analysis is not affected by the fact that your retirement eligibility under JRS occurred after your acceptance of another state position. It is clear that the General Assembly's intent in altering these provisions was to continue to limit the reemployment of a JRS retiree in another state office.
5 	 The prior service provisions of O.C.G.A. § 47-2-245 , as amended in 2000, apply only to employees of the appellate courts, not the judges or justices. O.C.G.A. §§ 47-2-242 and 47-2-243 .
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You have asked my opinion as to whether The Municipal Home Rule Act of 1965, O.C.G.A. § 36-35-1 , et seq. ("the Home Rule Act"), allows municipalities to enact local ordinances whereby compliance with traffic control devices may be enforced through the use of cameras or other imaging technology. For the reasons set forth below, it is my opinion that such enforcement efforts are not prohibited by Georgia's Constitution or laws.
The Georgia Constitution permits the General Assembly to delegate its power to municipalities "so that matters pertaining to municipalities may be dealt with without the necessity of action by the General Assembly." Ga. Const. Art. IX, Sec. II, Para. II. The expression of that delegation is the Home Rule Act, O.C.G.A. § 36-35-1 , et seq.
The General Assembly has delegated to "the governing authority of each municipal corporation [the] legislative power to adopt clearly reasonable ordinances, resolutions, or regulations relating to its property, affairs, and local government for which no provision has been made by general law and which are not inconsistent with the Constitution or any charter provision applicable thereto." O.C.G.A. § 36-35-3(a) . The home rule authority of municipalities is further limited by O.C.G.A. § 36-35-6 , which expressly prevents local enactment relating to "any . . . matters which the General Assembly by general law has preempted or may hereafter preempt." That Code Section further sets forth additional specific categories of matters the regulation of which is reserved exclusively to the General Assembly. O.C.G.A. § 36-35-6(a)(1) to (7).
As you have noted in your request, Georgia's Constitution further provides that "any . . . municipality . . . may exercise the following powers and provide the following services: . . . (4) street and road construction and maintenance, including curbs, sidewalks, street lights, and devices to control the flow of traffic on streets and roads constructed by counties and municipalities or any combination thereof." Ga. Const. Art. IX, Sec II, Para. III. Furthermore, "local authorities" are not prohibited "with respect to streets and highways under . . . their jurisdiction and within the reasonable exercise of the police power from: . . . (2) regulating traffic by means of police officers or official traffic control devices." O.C.G.A. § 40-6-371(a) .
"A municipality may regulate and control the use of the public roads on its municipal street system and on portions of the county road systems extending within the corporate limits of the municipality." O.C.G.A. § 32-4-92(a)(7) . See also 1974 Op. Atty Gen. U74-94. Moreover, "official traffic control devices" are defined as "all signs, signals, markings, and devices not inconsistent with this title which are placed or erected by authority of a public body or official having jurisdiction for the purpose of regulating, warning, or guiding traffic." O.C.G.A. § 40-1-1(37) .
The scheme which you have described for the video enforcement of traffic control devices would apparently include civil monetary penalties which, when imposed, would be the responsibility of the owner of the vehicle. Violations of traffic control devices would be detected by the video equipment erected at or near the device, and recorded for use in enforcing this civil monetary penalty.
It is my unofficial opinion that municipalities may undertake such regulation "with respect to streets and highways under their jurisdiction" by means of the enactment of local ordinances, so long as such is permitted by the charter of the individual municipal corporation, and further so long as such regulation is not hereafter preempted by action of the General Assembly.
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You have requested my opinion as to the constitutionality and enforceability of O.C.G.A. § 35-2-12 , which states that "no person in the employ of the [Department of Public Safety] shall, either directly or indirectly, contribute any money or any other thing of value to any person, organization, or committee for political campaign or election in county or state primaries or general elections." For the reasons set forth below, it is my opinion that O.C.G.A. § 35-2-12 may constitutionally be enforced to prohibit employees of the Department from making such contributions, provided that, to the extent that a Department employee would otherwise be legally authorized to run for political office, the statute should not be applied by the Department to prohibit the making of a contribution by the employee to the employee's own political campaign.
It is, of course, clear that any limitation on campaign contributions implicates the First Amendment rights of freedom of association and freedom of expression. See Buckley v. Valeo, 424 U.S. 1 (1976). "It is equally clear, however, that government employees may be subject to restrictions on the exercise of [rights of political association and expression] beyond that permissible if applied to private citizens." Galer v. Board of Regents, 239 Ga. 268, 270 (1977) (citing Broadrick v. Oklahoma, 413 U.S. 601 (1973); United States Civil Service Commission v. National Association of Letter Carriers, 413 U.S. 548 (1973); United Public Workers v. Mitchell, 330 U.S. 75 (1947)). With regard to a state's interest as an employer in regulating the speech of its employees, the Supreme Court has noted that "the problem in any case is to arrive at a balance between the interests of the [employee], as a citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees." Pickering v. Board of Education, 391 U.S. 563, 568 (1968).
In United Public Workers v. Mitchell, 330 U.S. 75 (1947), the Court held that Congress may prohibit federal employees from participating in partisan political campaigns. The Court noted that "Congress recognizes danger to the service in that political rather than official effort may earn advancement and to the public in that governmental favor may be channeled through political connections." Id. at 98 (citation omitted).
In United States Civil Service Commission v. National Association of Letter Carriers, 413 U.S. 548 (1973), the Court reaffirmed its decision in Mitchell and sustained the constitutionality of Section 9(a) of the federal Hatch Act, which prohibited federal employees from actively participating in partisan political campaigns.1 The Court stated that "although Congress is free to strike a different balance than it has, if it so chooses, we think the balance it has so far struck is sustainable by the obviously important interests sought to be served by the limitations on partisan political activities now contained in the Hatch Act." Id. at 564. As important interests, the Court noted the promotion of efficiency of public services and the avoidance of corruption, and stated that "it is not only important that the Government and its employees in fact avoid practicing political justice, but it is also critical that they appear to the public to be avoiding it, if confidence in the system of representative Government is not to be eroded to a disastrous extent." Id. at 564-65. The Court also stated that:
A related concern, and this remains as important as any other, was to further serve the goal that employment and advancement in the Government service not depend on political performance, and at the same time to make sure that Government employees would be free from pressure and from express or tacit invitation to vote in a certain way or perform political chores in order to curry favor with their superiors rather than to act out their own beliefs.
Id. at 566 (citation omitted).
Neither the Georgia appellate courts nor the federal courts have directly passed on the constitutionality of O.C.G.A. § 35-2-12 . However, in Segars v. Fulton County, 644 F. Supp. 682, 687 n.4 (N.D. Ga. 1986), the court, while not having occasion to rule on the constitutionality of the statute, noted that "if applied to restrict an employee's candidacy, it appears facially overbroad." At that time, O.C.G.A. § 35-2-12 contained a provision, not appearing in the current version, that no employee of the Department of Public Safety "shall take any part in the management, affairs, or political campaign of any candidate for public office." The court's obiter dictum appears to have been prompted by the defendant's attempt to apply O.C.G.A. § 35-2-12 to support the county's enforcement of its regulations regarding employees running for "any public office" against the plaintiff, a county employee who had been elected as the mayor of a city in another county in a non-partisan election. Id. at 683-84, 687 n.4. The court found that the county regulations were overbroad as applied to the plaintiff. Id. at 687-88.
In contrast, O.C.G.A. § 35-2-12 , as it now reads, is limited by its own terms only to prohibit contributions in county or state primaries or general elections by employees of the Department of Public Safety, an agency with state-wide jurisdiction. I have also specifically opined, in other contexts, that particular restrictions against running for elected office are constitutional. See, e.g., 1998 Op. Att'y Gen. 98-5 (opining that, in light of Broadrick v. Oklahoma, 413 U.S. 601 (1973), United States Civil Service Commission v. National Association of Letter Carriers, 413 U.S. 548 (1973), and United Public Workers v. Mitchell, 330 U.S. 75 (1947), it was "constitutional for the Board of Regents to prohibit its employees from seeking or holding state or federal elective office while they are actively employed by the University System"). Nevertheless, I caution the Department against applying O.C.G.A. § 35-2-12 to prohibit, to the extent that an employee would otherwise be legally authorized to run for political office, the making of a contribution by the employee to the employee's own political campaign. See O.C.G.A. § 45-10-70 .
Furthermore, in considering the constitutionality of O.C.G.A. § 35-2-12 , it is significant that other statutes and regulations prohibiting campaign contributions have been sustained by the courts. In Wachsman v. City of Dallas, 704 F.2d 160 (5th Cir. 1983), the court upheld the constitutionality of the remainder of a city ordinance prohibiting, among other things, city employees giving contributions in connection with non-partisan city council elections. In Wicker v. Goodwin, 813 F. Supp. 676 (E.D. Ark. 1992), the court upheld the constitutionality of an Arkansas statute forbidding, among other things, state troopers from making contributions for political campaigns.
In Reeder v. Kansas City Board of Police Commissioners, 733 F.2d 543, 544-45 (8th Cir. 1984), the court rejected a freedom of speech challenge to a Missouri statute forbidding officers or employees of the Kansas City Police Department from making political contributions. The court stated that "the same power that may prevent a public employee from making a political speech or conducting a political meeting (even on the employee's own time) may also forbid campaign contributions." Id. at 547. Although noting that the "Supreme Court has never spoken directly on the subject of political contributions by police officers or other public employees," the court relied on the following passage of the Supreme Court's opinion in Kelley v. Johnson, 425 U.S. 238 (1976), which, in upholding a hair-length regulation of the Police Department of Suffolk County, New York, also set forth various other restrictions imposed by Suffolk County:
The hair-length regulation here touches Respondent as an employee of the county and, more particularly, as a policeman. Respondent's employer has, in accordance with its well-established duty to keep the peace, placed myriad demands upon the members of the police force, duties which have no counterpart with respect to the public at large. Respondent must wear a standard uniform, specific in each detail. When in uniform he must salute the flag. He may not take an active role in local political affairs by way of being a party delegate or contributing or soliciting political contributions. He may not smoke in public. All of these and other regulations of the Suffolk County Police Department infringe on Respondent's freedom of choice in personal matters....
Id. at 548 (quoting from Kelley v. Johnson, 425 U.S. at 245-46) (emphasis added).
In Reeder, the Eighth Circuit found in this passage from Kelley "an implication that restraints on campaign contributions would not be treated differently from other kinds of prohibitions against political activity that have been upheld." Id. The court stated that:
We do not pretend to find in this passage a holding that a prohibition against contributions is valid. That question was not presented in Kelley. There is, however, a fairly clear implication in the opinion that the six Members of the Court who joined it believed that a restriction on contributions would be upheld. There is no other good explanation for the Court's decision to list contributions in its opinion among those activities that the employees of the police department before it were not allowed to engage in.
Id. On appeal from remand, the court also sustained the Missouri statute against an equal protection challenge, stating that "we now hold that if the state is justified in applying such restrictions generally and making them effective, as it could, against all police personnel within the state, then it may choose instead to limit the effect of this law to the locality where it is determined to be most needed." Reeder v. Kansas City Board of Police Commissioners, 796 F.2d 1050, 1055 (8th Cir. 1986).

Moreover, the issue of prohibitions against campaign contributions has been previously addressed by this office. In 1982 Op. Att'y Gen. 82-56, my predecessor opined that Section 8B of the Campaign and Financial Disclosure Act,2 which provided that "[a] person acting on behalf of a public utility corporation regulated by the Public Service Commission shall not make, directly or indirectly, any contribution to a political campaign," did not unconstitutionally violate the guarantees of freedom of expression or association. In 1984 Op. Att'y Gen. 84-71, my predecessor concluded, although not directly opining on the constitutionality thereof, that pursuant to Rule 3.501.H of the State Personnel Board,3 an employee in the classified service of the State Merit System could not, with one exception, make a political contribution.4

With regard to O.C.G.A. § 35-2-12 , it thus appears that the same interests which have been deemed important enough by the courts to uphold other statutes and regulations restricting political contributions and other participation in political campaigns, including interests in promoting efficiency, avoiding corruption and political justice, ensuring that employment and advancement not depend on political performance, and making sure that employees are free from pressure and invitation to vote in a certain way or perform political chores, would also apply to and would likely sustain the prohibition by the General Assembly against employees of the Department of Public Safety making political contributions in county or state primaries or general elections.5 That the General Assembly has chosen to distinguish Department of Public Safety employees from other state employees does not lessen the significance of these interests, for, as the Court noted in Broadrick v. Oklahoma, 413 U.S. at 607 n.5 (citation omitted), the "legislature must have some leeway in determining which of its employment positions require restrictions on partisan political activities and which may be left unregulated. And a State can hardly be faulted for attempting to limit the positions upon which such restrictions are placed."

Therefore, it is my official opinion that O.C.G.A. § 35-2-12 may constitutionally be enforced to prohibit employees of the Department of Public Safety from contributing any money or any other thing of value to any person, organization, or committee for political campaign or election in county or state primaries or general elections, provided that, to the extent that a Department employee would otherwise be legally authorized to run for political office, the statute should not be applied by the Department to prohibit the making of a contribution by the employee to the employee's own political campaign.
CONCLUSION
Based on the above, it is my official opinion that O.C.G.A. § 35-2-12 may constitutionally be enforced against employees of the Department of Public Safety.
Footnotes
Footnotes
1 	 On the same day that it decided Letter Carriers, the Court also decided Broadrick v. Oklahoma, 413 U.S. 601 (1973), which extended the holding of Letter Carriers to apply to state employees. In Wachsman v. City of Dallas, 704 F.2d 160, 171 (5th Cir. 1983), the court noted that "virtually all the numerous restrictions on federal employee political activity upheld in Letter Carriers . . . apply as much to strictly state and local elections and political affairs as to elections for federal office and political activities attendant thereto."
2 	 Section 8B is now codified at O.C.G.A. § 21-5-30 (f) .
3 	 Rule 3.501.H is now set forth at Paragraph 3.501(F) of Rule 478-1-.03 of the Rules of the State Personnel Board.
4 	 The exception noted in the opinion, which was based on another provision of the Rules of the State Personnel Board, allowed an employee in the classified service to contribute to a governmental program for financing federal, state or local elections as permitted by federal or state law. Id. In addition to this exception, the Rules of the State Personnel Board now also allow a classified employee to contribute to his or her own campaign for any permitted office. See Paragraph 3.502(P) of Rule 478-1-.03 .
5 	 Although not necessary, in my opinion, to sustain the statute, it should be noted that one of the primary functions of the Department of Public Safety is the operation of the State Patrol, whose members may be the most visible representatives of Georgia's government. See Wicker v. Goodwin, 813 F. Supp. at 681 ("[a] state trooper is often the most conspicuous representative of the state government to a large percentage of the population, particularly those residing in rural communities who may view the trooper as a symbol of stability and authority"). In Reeder v. Kansas City Board of Police Commissioners, 733 F.2d at 547, which upheld a statute forbidding both officers and employees of a police department from making political contributions, the court stated that the surrender of rights otherwise beyond the reach of government power, which may be one of the duties undertaken by people who become public employees, "is especially true in the case of the police, whose duty it is to keep the peace by force of arms if necessary."
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You have requested my opinion as to the appropriate application of the Georgia Ethics in Government Act to a "blind trust" created by the Governor for the management of his personal investment assets. The specific issue is whether the Governor should disclose each asset and interest held in the trust in the financial disclosure statement required to be filed pursuant to O.C.G.A. § 21-5-50 , or whether it would be sufficient to disclose only the existence of the trust itself and a list of the assets originally transferred to the trust. For the reasons set forth below, it is my opinion that: (1) the Governor holds a direct ownership interest in his "blind trust" which is greater than 10% of the total interests of the trust, and he should disclose information regarding the existence of the trust pursuant to O.C.G.A. § 21-5-50 (b)(3) ; (2) the Governor holds a direct ownership interest in the individual assets and interests of the trust; (3) the Governor should disclose the required information regarding any business entity contained in the trust in which his direct ownership interest is more than 10% of the total interests in the business or has a net fair market value of more than $ 20,000.00, as set forth in O.C.G.A. § 21-5-50(b) (3) ; (4) the Governor should disclose the required information regarding any real property contained in the trust in which his direct ownership interest has a net fair market value in excess of $ 20,000.00, as set forth in O.C.G.A. § 21-5-50(b)(4) ; and (5) the Governor should disclose (as he has already agreed to do) the required information regarding annual payments in excess of $ 20,000.00 received by any business entity contained in the trust in which the Governor's direct ownership interest is more than 10% of the total interests in such business or has a net fair market value of more than $ 20,000.00 from the state or a state agency, department, commission, or authority and exempted from disclosure under O.C.G.A. § 45-10-25 , as set forth in O.C.G.A. § 21-5-50(b)(5) .
THE "ROY E. BARNES BLIND TRUST"
After being elected Governor but before taking office, Governor Barnes created and transferred to a trust a substantial portion of his assets.1 The Governor's laudable purpose in utilizing the trust is stated by his counsel as follows:
Governor Barnes' intention in creating the trust is to prevent himself from knowing how his investment assets are managed during the time he serves as Governor, and particularly to deny himself knowledge of what businesses the cash and cash equivalents placed in the trust are invested in. His purpose in "blinding" himself as to his investment assets is to remove any potential conflict of interest when, in his capacity as Governor, he deals with issues that affect a wide range of business interests and property ownership, since due to the trust he will not know what business interests or properties are held by the trust for his benefit.


According to the terms of the trust, Governor Barnes conveyed to a trustee all of his interests in certain property to be held in trust for his benefit until the date on which he is no longer Governor or his death, whichever occurs first. At that time, the trustee is to distribute all property remaining in the trust to Governor Barnes or to his estate. The Governor is the sole beneficiary of the trust.
During the term of the trust, Governor Barnes has the full and exclusive use of any items of tangible personal property owned by the trust,2 and receives for himself or for his benefit income and/or principal of the trust as necessary or advisable to provide for his "health, maintenance, and support," and to pay any tax or liability of his. To guide the trustee in making distributions to or for the benefit of the Governor, the trust directs that "it is [Governor Barnes'] intention that [Governor Barnes] be suitably maintained and financially assisted during the term of this trust . . . rather than that the principal of this trust be preserved until the time for the termination of this trust."

The trust provides that Governor Barnes may direct that any portion or all of the income and/or principal of the trust be distributed in cash or in kind to persons other than himself. The trust also recites that it is governed "in all respects by the laws of the State of Georgia." Under the trust, Governor Barnes is prohibited from knowing what assets and interests the trust holds, but is to be advised of the total market value of the assets and interests and the trust income and losses.
THE USE OF A "BLIND TRUST" AND THE GEORGIA ETHICS IN GOVERNMENT ACT
Unlike in Georgia, several states and the federal government specifically provide for the use of a "blind trust" in their financial disclosure or conflicts statutes.3 From these jurisdictions, as well as the above statement regarding Governor Barnes' intent in creating his "blind trust," it appears that the purpose of a "blind trust" is to make knowledge of a public officer's financial interests unavailable to the officer so as to avoid actual and potential conflicts of interest. Such a purpose, in and of itself, certainly has value when trying to avoid the potential for conflict in a complex system of government. The problem, however, in terms of a public officer's compliance with the disclosure provisions of the Georgia Ethics in Government Act, is that without knowledge of his or her financial interests, an officer cannot disclose those interests to the public. The Georgia Ethics in Government Act contains no provision defining a "blind trust" or otherwise authorizing the use of one as a means to limit the information required to be disclosed.

Pursuant to the Georgia Ethics in Government Act, public officers, including constitutional officers, elected state officials, elected or appointed executive heads of state departments or agencies, members of the General Assembly, executive directors and members of state boards or authorities, elected county officials, elected members of local boards of education, and elected municipal officials are required to file with the Secretary of State a financial disclosure statement. O.C.G.A. §§ 21-5-3 (15) and 21-5-50(a) . The financial disclosure statement must contain, among other things, information regarding any business entity4 in which the public officer has a direct ownership interest which is "more than 10% of the total interests in such business" or which has "a net fair market value of more than $ 20,000.00;" information regarding each tract of real property in which the public officer has a direct ownership interest having a "net fair market value in excess of $ 20,000.00;" and information regarding annual payments "in excess of $ 20,000.00" received by any business entity in which the public officer has a direct ownership interest which is "more than 10% of the total interests in such business" or which has "a net fair market value of more than $ 20,000.00" from the state or a state agency, department, commission, or authority and exempted from disclosure under O.C.G.A. § 45-10-25 . O.C.G.A. §§ 21-5-50(b)(3) , (4), and (5).5
I am mindful of the argument that the assets and interests contained in a "blind trust" should not be subject to public disclosure because the assets and interests are supposed to be maintained in such a way that a public officer should not have knowledge of them and thus should not be subject to their influence. I am also mindful of the fact that separate disclosure of individual trust assets and interests could force a public officer, who is the beneficiary of a "blind trust," to violate the terms of the trust by acquiring knowledge of specific trust assets and interests.6 Nevertheless, although a "blind trust" may be a legitimate way for a public officer to manage his or her assets to avoid a conflict of interest in a statutory framework where such a trust is specifically contemplated and regulated, a "blind trust" is not regulated as an exemption to disclosure in this state and without such a statutory exemption cannot be harmonized with the stated purpose of the Georgia Ethics in Government Act:
Further, it is the policy of this state that the state's public affairs will be best served by disclosures of significant private interests of public officers and officials which may influence the discharge of their public duties and responsibilities. The General Assembly further finds that it is for the public to determine whether significant private interests of public officers have influenced the state's public officers to the detriment of their public duties and responsibilities and, in order to make that determination and hold the public officers accountable, the public must have access to the disclosure of the significant private interests of the public officers of this state.
O.C.G.A. § 21-5-2 .
Therefore, given the lack of a statutory exemption for the disclosure of the individual assets and interests of a "blind trust" and the clear intent of the legislature that "the public must have access to the disclosure of the significant private interests of the public officers of this state," it is my opinion that the use of a "blind trust" does not necessarily alter the current reporting and disclosure requirements of the Georgia Ethics in Government Act. If a public officer utilizing a "blind trust" holds a direct ownership interest in any business entity or real property contained in the trust or if a business entity contained in the trust in which the public officer holds a direct ownership interest receives certain annual payments from the state or a state agency, department, commission, or authority, and if the direct ownership interest and/or payment received is above the threshold amounts set forth in O.C.G.A. §§ 21-5-50(b)(3) , (4) and (5), then the public officer is required to disclose any such individual business entity, real property, or payment in a financial disclosure statement. Also, since a trust is a "business entity" as that phrase is defined in the Georgia Ethics in Government Act, information regarding the existence of the "blind trust" itself must be disclosed pursuant to O.C.G.A. § 21-5-50(b)(3) if the public officer has a direct ownership interest in the trust above the statutory threshold amounts.
DIRECT OWNERSHIP INTERESTS AND THE INDIVIDUAL ASSETS AND INTERESTS OF A "BLIND TRUST"
Whether a public officer who is the beneficiary of a "blind trust" is required to disclose any individual business entity, real property, or payment contained in the trust depends, of course, on whether the public officer holds a direct ownership interest in a business entity or real property contained in the trust. As defined in the Georgia Ethics in Government Act, the term "direct ownership interest" means:
The holding or possession of good legal or rightful title of property or the holding or enjoyment of real or beneficial use of the property by any person and includes any interest owned or held by a spouse of such person if such interest is held jointly or as tenants in common between the person and spouse.
O.C.G.A. § 21-5-3(7) .
The cardinal rule to guide the construction of a statute is "to ascertain the legislative intent and purpose in enacting the law, and then to give it that construction which will effectuate the legislative intent and purpose." City of Jesup v. Bennett, 226 Ga. 606, 608 (1970) (citation and internal quotation marks omitted). Another settled rule of statutory construction is that effect is to be given to all the words of a statute. Smith, Barry & Co. v. Davis Brothers, 85 Ga. 625, 629 (1890).
In construing the term "direct ownership interest," it is important to note that there are but two types of property ownership, legal and equitable. See O.C.G.A. § 23-2-90 (a) ("assets are either legal or equitable"). See also Miller v. Fulton County, 258 Ga. 882, 883 (1989) (appellant had "no recognized interest, legal or equitable, in the property"); Bryan v. Bryan, 170 Ga. 472, 479 (1930) (assets are either legal or equitable). Although not well defined in the Georgia Code, the term "equitable ownership" has long been recognized in this state. See, e.g., Parker v. Boyd, 208 Ga. 829, 831 (1952); Johnson v. Dooly, 80 Ga. 307, 312 (1887); Dugas v. Mathews, 9 Ga. 510, 515 (1851). In In the Matter of Helmwood Apartments, 2 Bankr. Ct. Dec. 115, 1976 U.S. Dist. LEXIS 14899, 9-14 (Bankr. N.D. Ga. 1976), the court, in determining a partnership and property interest under Georgia law, defined the term "equitable owner" as "one who is recognized in equity as the owner of the property because the real and beneficial use and title belong to him, although the bare legal title is vested in another." Likewise, Black's Law Dictionary defines "equitable owner" as "one who is recognized in equity as the owner of property, because the real and beneficial use and title belong to him, although the bare legal title is vested in another, e.g., a trustee for his benefit." Black's Law Dictionary 1105 (6th ed. 1990).
These definitions, which are almost identical, focus on the phrase "real and beneficial use" and have been utilized in other jurisdictions. See United States v. New Silver Palace Restaurant, Inc., 810 F. Supp. 440, 443 (E.D. N.Y. 1992) (quoting Black's Law Dictionary for definition of "equitable owner"); In re Palm Gardens Nursing Home, 46 Bankr. 685, 687-88 (Bankr. E.D. N.Y. 1985) (quoting definition of "equitable owner" set forth in Helmwood Apartments); Levin v. Carney, 120 N.E. 2d 92, 96 (Ohio 1954) (defining "equitable owner" as "one who is recognized in equity as the owner of the property, because the real and beneficial use and title belong to him, although the bare legal title is invested in another"). In Tower Development Partners v. Zell, 461 S.E.2d 17, 22 (N.C. Ct. App. 1995), the court noted that "as the equitable owner of the land, [the equitable owner] had the real and beneficial use" of the property.
In 1998 Op. Att'y Gen. 98-7, the question arose as to the meaning of the term "beneficial use" in the Georgia Ethics in Government Act in the context of a shareholder's interest in a corporation which owns real estate.7 After determining that "beneficial use" is not defined in the Georgia Code, I noted that Black's Law Dictionary defines it as:
The right to use and enjoy property according to one's own liking or so as to derive a profit or benefit from it, including all that makes it desirable or habitable, as light, air, and access; as distinguished from a mere right of occupancy or possession. Such right to enjoyment of property where legal title is in one person while right to such use or interest is in another.
Id. (quoting Black's Law Dictionary 157 (6th ed. 1990)). I also noted that the Supreme Court of the United States had considered this subject and found that:
The expression, beneficial use or beneficial ownership or interest, in property is quite frequent in the law, and means in this connection such a right to its enjoyment as exists where the legal title is in one person and the right to such beneficial use or interest is in another, and where such right is recognized by law, and can be enforced by the courts, at the suit of such owner or of some one in his behalf.
Id. (quoting Montana Catholic Missions v. Missoula County, 200 U.S. 118, 127-28 (1906)). I concluded that a shareholder "has beneficial use of a piece of corporately owned real property if a legally enforceable right to use that property for his own personal enjoyment or profit is vested in the shareholder." Id.

Thus, giving effect to all of the words of the statutory definition of "direct ownership interest" in light of the fact that there are only two types of property ownership, legal and equitable, and keeping in mind the legislative purpose of providing access to the "disclosure of the significant private interests of the public officers of this state," the term "direct ownership interest" must encompass more than legal title to property. Indeed, it must also include equitable ownership. From the various definitions of equitable ownership, it is clear that an equitable owner is generally deemed to have the real or beneficial use of the property, which I have previously opined, in terms of the Georgia Ethics in Government Act, as including a legally enforceable right to use the property for personal enjoyment or profit.
Moreover, under widely accepted principles of trust law, the creation of a trust involves the separation of legal and equitable ownership of property, and the beneficiary of the trust is the equitable owner of the trust property. See 76 Am. Jur. 2d, Trusts §§ 1 , 266 , 281 ; Georgia Jurisprudence, Decedents' Estates and Trusts § 17:1. See also Internal Revenue Service v. Orr, 180 F.3d 656, 660 (5th Cir. 1999) (trust involves separation of legal and equitable ownership; beneficiary is the equitable owner); In re Dameron, 155 F.3d 718, 722 (4th Cir. 1998) (beneficiary is equitable owner of trust property); United States v. Coluccio, 51 F.3d 337, 342 (2nd Cir. 1995) (beneficiary of trust is equitable owner of funds of trust).
A trust is defined in Georgia as a "fiduciary relationship with respect to property arising from a settlor's intention to impose equitable duties on a person to hold, manage, or otherwise administer that property for the benefit of another person." O.C.G.A. § 53-12-2(8) . A trustee is defined as a "person holding legal title to the property in trust." O.C.G.A. § 53-12-2(11) . A beneficiary is defined as a "person for whose benefit property is held in trust, regardless of the nature of the interest." O.C.G.A. § 53-12-2(1) . Georgia courts have noted that the beneficiary of a trust is the equitable owner of the trust property. See Henderson v. Henderson, 219 Ga. 310, 311 (1963) (where land is bought as a partnership asset with partnership money and legal title is placed in only one partner, the law implies a "trust in favor of the other partner who becomes an equitable owner" of the land); Taylor v. James, 109 Ga. 327, 338 (1899) (beneficiaries have an equitable interest in trust property).
In addition, the beneficiary of a trust has a legally enforceable interest in the trust property. See O.C.G.A. § 53-12-192 (beneficiary has a cause of action for breach of trust, and may also resort to "other appropriate remedy provided by statute or common law"); O.C.G.A. § 23-2-70 (equity jurisdiction extends to matters of account where account is of trust fund); O.C.G.A. § 23-2-110 (powers subject to equitable supervision). See also Evans v. Pennington, 50 Ga. App. 146, 146-47 (1934) (beneficiary of trust may bring bill in equity to reach trustee's interest where trustee has commingled trust funds).
One must therefore conclude that a public officer who is the sole beneficiary of a "blind trust" is the equitable owner of the trust property with a legally enforceable interest in that property. As the equitable owner of the trust property, the public officer would also generally be deemed to have the real or beneficial use of and therefore a direct ownership interest in the trust property. However, given the individualized nature of trusts and the current state of the law, I cannot conclude, in the context of the Georgia Ethics in Government Act, that in every instance such a public officer would have the real or beneficial use of the trust property. Instead, the determination must ultimately be based on the facts of a particular trust. However, if a public officer who is the sole beneficiary of a "blind trust" and is thus the equitable owner of the trust property with a legally enforceable interest in that property has the right to use the trust property for personal enjoyment or profit, the public officer would have the real or beneficial use of and a direct ownership interest in the trust property.
DISCLOSURE OF THE EXISTENCE AND INDIVIDUAL ASSETS AND INTERESTS OF THE "ROY E. BARNES BLIND TRUST"
Governor Barnes is a public officer required to file with the Secretary of State a financial disclosure statement containing the information required by O.C.G.A. § 21-5-50(b) . O.C.G.A. §§ 21-5-3(15) and 21-5-50(a) . Since the "Roy E. Barnes Blind Trust" is a "business entity" as that term is defined in the Georgia Ethics in Government Act, and since Governor Barnes, the sole beneficiary and equitable owner of the trust, has a direct ownership interest in the trust which is more than 10% of the trust's total interests, it is my opinion that information regarding the existence of the "blind trust" should be disclosed pursuant to O.C.G.A. § 21-5-50(b)(3) .8
With regard to the individual assets and interests of the "blind trust," it has already been established that, as the sole beneficiary of the trust, Governor Barnes is the equitable owner of the trust property. Furthermore, a review of the terms of the "Roy E. Barnes Blind Trust" indicates that although the trustee is given discretion with regard to the distribution of trust income and/or principal in that the trust agreement states that "the Trustee shall distribute to the [Governor] or for the [Governor's] benefit as much of the income and/or principal of this trust as the Trustee deems necessary or advisable to provide for the [Governor's] health, maintenance, and support, and to pay any tax or other liability of the [Governor]," the discretion is limited by the following statement of Governor Barnes' intent set forth in the trust agreement:
In creating this trust, it is the [Governor's] intention that the [Governor] be suitably maintained and financially assisted during the term of this trust in accordance with the standards set out in this paragraph rather than that the principal of this trust be preserved until the time for the termination of this trust, and the Trustee shall be guided by this intention in making distributions of income and/or principal to the [Governor] or for the [Governor's] benefit.
Thus, the trust contemplates the expenditure of at least a portion of the trust income and/or principal to maintain and assist Governor Barnes and to be paid directly to the Governor or for his benefit, and the Governor has a legally enforceable interest in receiving distributions as necessary or advisable to provide for his health, maintenance, and support so that he is suitably maintained and financially assisted during the term of the trust. See Powell v. Thorsen, 253 Ga. 572, 573-74 (1984) (citations omitted) ("discretionary powers of executors and trustees are not beyond the reach of judicial inquiry. The discretion of an executor or trustee may be controlled by a court of equity when the executor or trustee has abused his authority or his trust"); McElrath v. Citizens & Southern National Bank, 229 Ga. 20, 23 (1972) (will established trusts and provided that trustee "shall use a sufficient amount of the income to provide for the grandchild's support, maintenance and education;" court found that "the trustee shall use a sufficient amount of the income of the trusts to provide for the support, maintenance, and education of the minor children. Thus it is mandatory for the trustee to do so; it is not a matter left to the trustee's discretion"); Citizens & Southern National Bank v. Orkin, 223 Ga. 385, 389-91 (1967) (trustees authorized under terms of trust to pay income and principal as they deemed necessary for donor's "care, support, comfort and welfare;" court stated that "it appears clear that [donor] is entitled to financial provision for his care, support, comfort and welfare;" court also stated that donor "deserves that support which would enable him to live comfortably in accordance with his standard of living and his station in life;" court found that the "contention that the trial court was without jurisdiction to interfere with the administration of the trust is without merit"); Love v. Fulton National Bank of Atlanta, 213 Ga. 887, 891 (1958) ("in construing a trust instrument, it is the duty of a court to find the intention of the settlor and to effectuate that intention in so far as the language used and the rules of law will permit"). See also  In re Swinsons Estate, 74 A.2d 485, 487 (Pa. Super. Ct. 1950) (citations omitted) ("it is true the trust was discretionary in that the trustee had discretion in determining the amount necessary for the support of the beneficiary. But we think the trustee failed to exercise its discretion, or exercised it improperly in that it was based on an error of law. The discretion lodged in the trustee was a legal one and subject to the supervisory power of the courts. It was therefore competent for a court of equity to compel a proper exercise of that discretion and decree a reasonable amount as necessary for the support of the beneficiary").
As such, Governor Barnes has a legally enforceable right to the benefit and personal enjoyment of income and/or principal of the individual trust assets and interests, and a legally enforceable right to profit from the income of those individual assets and interests. Indeed, other jurisdictions have noted that the receipt of income by a beneficiary is a beneficial use. See Frye v. Community Chest of Birmingham and Jefferson County, 241 Ala. 591, 600 (1941) (beneficial use of life estate in money is represented by the income derived from lawful loans or investment); Jarboe v. Hey, 26 S.W. 968, 969-70 (Mo. 1894) (beneficiaries of trust had "beneficial use and enjoyment of the income" of the trust). The Governor also has the power under the trust to direct that any or all of the income and/or principal be distributed in cash or in kind to persons other than himself. This, too, constitutes personal enjoyment of the income and/or principal of the trust assets and interests, and the Governor plainly has a legally enforceable right to enjoy this particular use of the income and/or principal of the trust.
Because Governor Barnes has a legally enforceable interest in the trust property and has the right to use income and/or principal of the individual assets and interests of the trust for personal enjoyment or profit, it must be concluded that the Governor has the real or beneficial use of the property of the trust. Therefore, it is my opinion that Governor Barnes holds a direct ownership interest in the individual assets and interests of his "blind trust." Consequently, the Governor should disclose in a financial disclosure statement the required information regarding any business entity contained in the trust in which his direct ownership interest is more than 10% of the total interests in the business or has a net fair market value of more than $ 20,000.00, as set forth in O.C.G.A. § 21-5-50(b)(3) . Governor Barnes should also disclose the required information regarding any real property contained in the trust in which his direct ownership interest has a net fair market value in excess of $ 20,000.00, as set forth in O.C.G.A. § 21-5-50 (b)(4) . Finally, and as he has apparently already agreed to do, Governor Barnes should disclose the required information regarding annual payments in excess of $ 20,000.00 received by any business entity contained in the trust in which the Governor's direct ownership interest is more than 10% of the total interests in such business or has a net fair market value of more than $ 20,000.00 from the state or a state agency, department, commission, or authority and exempted from disclosure under O.C.G.A. § 45-10-25 . O.C.G.A. § 21-5-50(b)(5) .
CONCLUSION
Based on the above, it is my official opinion that the use of a "blind trust" does not limit the information required to be disclosed in a public officer's financial disclosure statement, and a public officer must disclose the individual assets and interests held in a "blind trust" to the extent they are otherwise subject to the provisions of the Georgia Ethics in Government Act. Notwithstanding the laudable intentions of Governor Barnes and the fact that credible arguments have been advanced on his behalf as to why "blind trusts" might in fact serve the very ends sought to be achieved by Georgia's ethics laws, it is nevertheless clear that current Georgia law does not specifically exempt "blind trusts" from the statutory disclosure requirements of the Ethics in Government Act. Such a policy determination must ultimately be left to the legislature to decide. If the General Assembly determines that "blind trusts" serve the public interest better than full disclosure, it may amend the law to so provide. Until that occurs, however, Georgia's ethics laws require disclosure.
Footnotes
Footnotes
1 	 The information on the trust and the purpose of the trust as set forth herein are based on documents, including a copy of the "Roy E. Barnes Blind Trust," submitted by counsel for Governor Barnes and attached to the Request for Opinion.
2 	 Items of tangible personal property are not included in the categories of property required to be reported in the Georgia Ethics in Government Act. O.C.G.A. § 21-5-50(b) .
3 	 The Federal Ethics in Government Act defines the use of a "blind trust" and imposes significant regulatory and approval requirements on both the trust instrument and the trustee. 5 U.S.C. Appx. § 102. Several states, including Alaska, Connecticut, Hawaii, Maryland, Oregon, South Carolina, and West Virginia, address the use of a "blind trust" in their financial disclosure or conflicts statutes. See Alaska Stat. § 39.50.040 ; Conn. Gen. Stat. § 1-83 ; Haw. Rev. Stat. § 84-17 ; Md. State Gov't Code Ann. § 15-608 ; Or. Rev. Stat. § 244.070 ; S.C. Code Ann. § 8-13-700 ; W. Va. Code § 6B-2-8 .
4 	 The term "business entity" is broadly defined in the Georgia Ethics in Government Act to mean "any corporation, sole proprietorship, partnership, limited partnership, enterprise, franchise, association, trust, joint venture, or other entity, whether profit or nonprofit." O.C.G.A. § 21-5-3 (1) .
5 	 As the other disclosure requirements of O.C.G.A. § 21-5-50(b) do not pertain to assets or interests which would be held in a "blind trust," those requirements are not discussed herein.
6 	 To the extent that the terms of a private trust agreement would operate so as to prohibit compliance by a public officer with the statutory disclosure provisions of the Georgia Ethics in Government Act, the portion of any such trust agreement operating to prohibit compliance would appear to be void as against public policy. See O.C.G.A. § 13-8-1 (contract to do illegal thing void). See also Jackson v. Jackson, 215 Ga. 849, 851 (1960) (attempt to impress a trust was found to be "contrary to law, . . . violative of public policy, and . . . utterly void").
7 	 A corporation's property is vested in the corporation itself and not in the shareholders. Id. (citation omitted).
8 	 In a memorandum attached to the Request for Opinion, counsel for Governor Barnes acknowledge that the Governor holds a direct ownership interest in the trust as an entity which is more than 10% of the trust's total interests and that the Governor is required to disclose information regarding the existence of the trust. Counsel suggest that the Governor disclose not only the existence of the trust but also a list of all assets originally transferred to the trust. Since a direct ownership interest in the trust itself is acknowledged, a more thorough analysis of this issue is unnecessary.
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Both of you have asked for advice concerning the constitutionality of Reading Challenge grants to sectarian schools from the Georgia Department of Education. The dispositive issue is whether such a grant would violate that provision of the Georgia Constitution that prohibits money being taken from the public treasury, directly or indirectly, in aid of religion. See Ga. Const. Art. I, Sec. II, Para. VII.
The Reading Challenge Program is apparently a noncompulsory after-school program for middle school students in which grants are provided directly to educational institutions in return for the delivery of after-school care, opportunities to improve student reading skills, and enhancement of student interest in reading. Some of the educational institutions appear to be churches or other sectarian institutions.
In my opinion the Georgia Constitution prohibits such grants from state funds being provided directly to the sectarian institutions participating in this program. Article I, Section II, Paragraph VII provides that "no money shall ever be taken from the public treasury, directly or indirectly, in aid of any church, sect, cult, or religious denomination or of any sectarian institution."
In 1988 Op. Att'y Gen. U88-6, an almost identical question was asked about a county school system providing after-school care by contracting with a sectarian organization. It was assumed that the after-school program would be operated in a strictly non-sectarian manner, otherwise it would violate the First Amendment to the United States Constitution. Even so, the opinion concluded that if the contractual arrangement involved "any payment of public funds by the school system to the sectarian organization, the constitutional prohibition against taking money from the public treasury in aid of a religious organization would appear to be implicated." (Emphasis in original) Id. at p. 97. The opinion went on to state that if the contractual arrangement was one in which parents paid fees to the sectarian organization for the after-school care, and no public funds were involved, the constitutional prohibition would not be implicated. Id.; Accord 1969 Ops. Att'y Gen. 69-136 (Unofficial) and 69-125 (Unofficial).
The Georgia Supreme Court has stated rather strongly that the State Constitution:
declare[s] against giving aid to sectarian schools and institutions. When the State selects a sectarian institution of learning, and commits to such institution its wards, for whose maintenance and education it pays, it gives the most substantial aid to such an institution. On the same principle the State could undertake to educate all its children in such sectarian institution, and pay them for the education of its children in such institutions of learning. Any such course would be giving the most valuable aid to such sectarian schools and institutions.
Bennett v. City of LaGrange, 153 Ga. 428, 437 (1922).
Several other states have similar prohibitions in their constitutions. See, e.g., South Dakota Const., Art. VIII, Sec. XVI; California Const. Art. XVI, Sec. V; Kentucky Const. Sec. 189; Idaho Const. Art. IX, Sec. V. Almost without exception those provisions have been construed strictly to prevent any kind of support to religious organizations. That includes even indirect arrangements in which it was argued that the state was only providing support to students rather than to the sectarian schools that they attended. See Smith v. Donahue, 195 N.Y.S. 715 (1922) (free textbooks to students in parochial schools was aid to religion and violated the state constitution); Dickman v. School District No. 62C, 366 P.2d 533 (Or. 1961) cert. den. 371 U.S. 823 (1962) (free textbooks prohibited); Elbe v. Yankton Ind. School Dist., 640 F. Supp. 1234 (D.S.D. 1986) (public school loaning textbook to parochial school violated state aid provision); Johnson v. Sanders, 319 F. Supp. 421 (D.C. Conn.). aff'd. 403 U.S. 955 (1971) (state board of education contract with operators of sectarian schools for "secular education services" is unconstitutional). But see Chance v. Mississippi State Textbook Rating & Purchasing Bd., 190 Miss. 453 (1941) (free book loaning program was not a "use or diversion" of school or other educational funds prohibited by the state constitution).
An annotation in the American Law Reports Second reports that "Arrangements whereby tuition for a pupil entitled to a public school education is paid to a sectarian school in lieu of providing the public school itself have been consistently held invalid under one or more state or federal constitutional provisions respecting separation of church and state, or the use of public funds or "common school" funds for sectarian purposes." Annotation, Public Payment of Tuition, Scholarship, or the Like, as Respects Sectarian School, 81 A.L.R.2d 1309 (1997).
Based upon my review of the law in Georgia and in other states with a similar constitutional prohibition, it appears to be an inescapable conclusion that the State may not provide a grant or enter into a contract for after-school care with a sectarian organization. That does not mean that every organization that may have some affiliation with a religious group is included in the definition of "sectarian." The test for whether the organization is sectarian appears to be whether the organization itself is one for "religious purposes for the public worship of God." See Bennett v. City of LaGrange, 153 Ga. at 433. There could be organizations that are supported in part by a church or other religious organization that are not organized or operated for religious purposes.
In light of the conclusion reached herein, it is unnecessary to consider whether the program violates the First Amendment to the United States Constitution.
In conclusion, it is my official opinion that the Georgia Constitution prohibits grants to sectarian institutions for the purpose of the Reading Challenge Program.
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Request By: 		
 		Steven D. Bridges, Commissioner
 		Department of Banking & Finance
 		2990 Brandywine Road, Suite 200
 		Atlanta, Georgia 30341-5565
 		John W. Oxendine, Commissioner
 		Department of Insurance
 		2 Martin Luther King, Jr. Drive
 		Room 704, West Tower
 		Atlanta, Georgia 30334
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; KRISTIN L. MILLER, Assistant Attorney General
You have asked for my official opinion regarding whether certain provisions of O.C.G.A. § 33-3-23 are preempted by the federal Gramm-Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat. 1338 (1999) (the "Act"). Pursuant to Article VI of the United States Constitution, the laws of the United States "shall be the supreme Law of the Land . . . any Thing in the Constitution or Laws of any State to the Contrary notwithstanding." U.S. CONST. art. VI, cl. 2. Thus federal law will preempt a conflicting State law. English v. General Electric Co., 496 U.S. 72, 78 (1990); Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992).

In its present form, O.C.G.A. § 33-3-23 provides in relevant part, "No lending institution, bank holding company, or any subsidiary or affiliate of either of the foregoing doing business in this state, or any officer or employee of any of the foregoing not including any director may directly or indirectly be licensed to sell insurance in any municipality within this state which has a population which exceeds 5,000, according to the latest United States decennial census . . . ." O.C.G.A. § 33-3-23(b) .1 This Code section is inconsistent with portions of Section 104 of the Act.

The Act's stated intention is to "enhance competition in the financial services industry by providing a prudential framework for the affiliation of banks, securities firms, insurance companies, and other financial service providers . . . ." Pub. L. No. 106-102, 113 Stat. 1338 (1999). To that end, Congress has repealed the Glass-Stegall Act, which prohibited affiliations between banks and securities firms or insurance companies. Pub. L. No. 106-102, § 101(a), 113 Stat. 1338, 1341 (1999). The Gramm-Leach-Bliley Act, in contrast, permits banks to affiliate with securities firms and insurance companies by forming a "financial holding company." 12 U.S.C. § 1843 (k)2. Section 103 of the Act authorizes a financial holding company to engage in any activity that is "financial in nature." 12 U.S.C. § 1843 (k). The activities of "insuring, guaranteeing, or indemnifying against loss, harm, damage, illness, disability, or death" are specifically designated as financial in nature. 12 U.S.C. § 1843 (k)(4)(B).

The Act provides for continued state regulation of the business of insurance. 15 U.S.C. § 6701. However, the broad authority of the States to regulate insurance is expressly limited under Section 104 of the Act, which provides, "In accordance with . . . Barnett Bank of Marion County N.A. v. Nelson, 517 U.S. 25 (1996), no State may . . . prevent or significantly interfere with the ability of a depository institution, or an affiliate thereof, to engage, directly or indirectly, either by itself or in conjunction with an affiliate or any other person, in any insurance sales, solicitation, or cross-marketing activity." 15 U.S.C. § 6701 (d)(2)(A).3 Notwithstanding this provision, the Act lists certain "safe harbors" wherein States may continue to restrict the sale of insurance by banks and their affiliates. 15 U.S.C. § 6701 (d)(2)(B). Since O.C.G.A. § 33-3-23 does not fall within one of the safe harbors, it must be analyzed under the Barnett standard.

In Barnett, the United States Supreme Court found that a federal statute authorizing banks to sell insurance in small towns preempted a Florida statute prohibiting such sales. The Court reasoned that "the State's prohibition of those activities would seem to 'stand as an obstacle to the accomplishment' of one of the Federal Statute's purposes . . . ." 517 U.S. at 31. The Court determined that Congress had not intended to condition its grant of authority on the approval of State law. Id. at 37.
Here, Congress has incorporated the Barnett standard into the Act, and has further stated its intent to preempt any State law that would "prevent or significantly interfere with" a financial holding company's ability to engage in the sale of insurance as authorized under the Act. Enforcement of the "population of 5,000" provision contained in O.C.G.A. § 33-3-23(b) would effectively prohibit banks from selling insurance in a large portion of the State of Georgia, thereby presenting a "significant interference" with activities authorized by the Act. Therefore, it is my official opinion that the Gramm-Leach-Bliley Act preempts the provisions of O.C.G.A. § 33-3-23 restricting lending institutions, bank holding companies, and their subsidiaries and affiliates from selling insurance in municipalities with populations exceeding 5,000.
Footnotes
Footnotes
1 	 The Georgia General Assembly has recently passed House Bill 656, which amends O.C.G.A. § 33-3-23 to provide as follows:
(a) For the purposes of this Code section, the term:
(1) "Bank holding company" means the definition as set forth in Code Section 7-1-600 and in Section 2 of an act of Congress entitled the Bank Holding Company Act of 1956, as amended.
(2) "Lending institution" means any domestic institution that accepts deposits from the public and lends money, including banks and savings and loan associations.
(b) A lending institution, bank holding company, or subsidiary or affiliate of either of the foregoing doing business in this state, or any officer or employee of any of the foregoing, may be licensed to sell insurance, including but not limited to credit insurance, in this state and may engage in underwriting and act as an underwriter for credit life insurance and credit accident and sickness insurance subject to the provisions of this title and in conformity with rules and regulations promulgated by the Commissioner of Insurance.
(c) Nothing in this chapter shall prohibit the purchase of mortgage guaranty insurance, also called credit loss insurance, by a lending institution from a mortgage guaranty insurance company directly or indirectly.
(d) No lending institution, bank holding company, or any subsidiary or affiliate of any of the foregoing doing business in this state that was not in the business of selling title insurance on or before April 1, 2000, shall be permitted to sell title insurance.
Absent a veto by the Governor, House Bill 656 will become effective on July 1, 2000. See O.C.G.A. § 1-3-4 .
2 	 A "financial holding company" is a "bank holding company" that meets certain additional requirements. 12 U.S.C. § 1841 (p). The term "bank holding company" is defined as "any company which has control over any bank or over any company that is or becomes a bank holding company . . . ." 12 U.S.C. § 1841 (a). Georgia law provides an identical definition of "bank holding company." See O.C.G.A. §§ 33-3-23(a) ; 7-1-600(2); 7-1-605(2). Therefore, any entity that qualifies as a bank holding company under Georgia law would be eligible to form a financial holding company in order to avail itself of the benefits of the Act.
3 	 Section 104 of the Act also contains a specific nondiscrimination provision, which states as follows:
(e) NONDISCRIMINATION. Except as provided in any restriction described in subsection (d)(2)(B), no State may, by statute, regulation, order, interpretation, or other action, regulate the insurance activities authorized or permitted under this Act or any other provision of Federal law of a depository institution, or affiliate thereof, to the extent that such statute, regulation, order, interpretation or other action--
(1) distinguishes by its terms between depository institutions, or affiliates thereof, and other persons engaged in such activities, in a manner that is in any way adverse to any such depository institution, or affiliate thereof;
(2) as interpreted or applied, has or will have an impact on depository institutions, or affiliates thereof, that is substantially more adverse than its impact on other persons providing the same products or services or engaged in the same activities that are not depository institutions, or affiliates thereof, or persons or entities affiliated therewith;
(3) effectively prevents a depository institution, or affiliate thereof, from engaging in insurance activities authorized or permitted by this Act or any other provision of Federal law; or
(4) conflicts with the intent of this Act generally to permit affiliations that are authorized or permitted by Federal law between depository institutions, or affiliates thereof, and persons engaged in the business of insurance.
15 U.S.C. § 6701 (e). However, the nondiscrimination provision applies only to State action taken after September 3, 1998. 15 U.S.C. § 6701 (d)(2)(C)(ii).
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 		Senator Robert Brown
 		District 26
 		P.O. Box 5742
 		Macon, Georgia 31208
Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; ISAAC BYRD, Senior Assistant Attorney General
This responds to your request for an opinion as to whether a person who has been convicted of a felony and fully pardoned is qualified to serve as a local emergency management director. Based on your letter and other information that has been furnished to this office, I understand that the Twiggs County Commission has nominated a candidate, who has received a pardon for several felony convictions,1 to serve as its local emergency management director, but that the Governor's Deputy Executive Counsel has found the candidate unfit for the position under O.C.G.A. § 38-3-27(a)(2)(B) based on those convictions. Despite this action, the County has not withdrawn its nomination for local emergency management director. You question whether a felony that has been fully pardoned should have any effect on holding this position and ask that I issue an opinion to you on the matter. After careful consideration and research of the issues involved in your request, I conclude that a person who has been convicted of a felony and pardoned is not eligible to serve in the position of local emergency management director.
It has been said that the effect of a full pardon is "to obliterate every stain which the law attached to the offender, to place him where he stood before he committed the pardoned offense . . .." Randall v. The State, 73 Ga. App. 354, 355 (1945). Consideration of such language in isolation might lead one to conclude that a person who has been convicted of a felony and pardoned should be eligible to hold any office he or she would have been eligible for in the absence of the felony conviction. To the contrary, Georgia law indicates that the effect of a pardon on the right to hold office depends on the law in effect and the factual context. See, e.g., Hulgan v. Thornton, 205 Ga. 753 (1949) (if ineligible to hold office at time of election, subsequent pardon does not remove the disqualification). In addition, this office has previously noted that the disqualification to hold public office which accompanies conviction of certain crimes results from application of constitutional or statutory requirements of eligibility, not punishment for crimes that have been committed. Op. Att'y Gen. 92-3. In the setting of this matter, Article II, Section II, Paragraph 3 of the 1983 Georgia Constitution and O.C.G.A. § 38-3-27(a)(2)(B) are dispositive of the question you raise as to the effect of a pardon on eligibility to hold the position of local director of emergency management.
Article II, Section II, Paragraph 3 of the 1983 Georgia Constitution states:
No person who is not a registered voter or who has been convicted of a felony involving moral turpitude, unless that person's civil rights have been restored and at least ten (10) years have elapsed from the date of the completion of the sentence without a subsequent conviction of another felony involving moral turpitude, or who is the holder of public funds illegally shall be eligible to hold any office or appointment of honor or trust in this state. Additional conditions of eligibility to hold office for persons elected on a write-in vote and for persons holding offices or appointments of honor or trust other than elected offices created by this Constitution may be provided by law. (Emphasis added).
This provision is to be construed in light of the principle that eligibility to hold public office is the general rule and ineligibility is the exception. Westberry v. Saunders, 250 Ga. 240, 241 (1982); Op. Att'y Gen. 92-3. It must also be construed so that where the General Assembly has authority to impose additional conditions of eligibility for an appointment or office, its enactments are given effect, even when a pardon has been granted. Barbour v. Democratic Executive Comm., 246 Ga. 193 (1980). Under the last sentence of the foregoing constitutional provision, if the position in question is one of trust or honor and is not an elected office created by the Constitution of this State, additional qualifications or conditions of eligibility may be required by the General Assembly.
In 1951, the position of local director of civil defense (now emergency management) was created by an Act of the General Assembly. Ga. Laws 1951, pp. 224, 232. In 1991, the General Assembly amended the qualifications for the position so as to provide that local directors of emergency management "shall not have been convicted of a felony", without making an exception for a pardon. Ga. Laws 1991, 654, 656 ( O.C.G.A. § 38-3-27(a)(2)(B) ). As the position of local director of emergency management is to be appointed by the Governor and is statutorily concerned with public safety, O.C.G.A. § 38-3-27(a)(1) , it would seem clearly to be a position of trust or honor. Georgia Peace Officers Standards and Training Council v. Mullis, 248 Ga. 67, 69 (1981); Op. Att'y Gen. 70-137; Op. Att'y Gen. U85-12. In addition, the position is not created by the Constitution. Accordingly, the position of local director of emergency management is subject to such reasonable qualifications as the General Assembly may prescribe. A past free of felony convictions is a reasonable qualification. Barbour v. Democratic Executive Committee of Crawford County, et al., supra.
Therefore, it is my unofficial opinion that a candidate for the position of local director of emergency management who has been convicted of a felony and fully pardoned is not eligible to hold that position under O.C.G.A. § 38-3-27(a)(2)(B) .
Footnotes
Footnotes
1 	 The candidate in this case was convicted of larceny, a crime which is historically a basis of disenfranchisement of rights. Op. Att'y Gen. 83-33.
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 		State Representative, District 109
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; J. JAYSON PHILLIPS, Assistant Attorney General
You have requested my unofficial opinion concerning whether the Peace Officer and Prosecutor Training Fund Act of 1983, O.C.G.A. § 15-21-70 et seq., requires the magistrate courts of this state to impose additional penalties and bail/bond sums in cases involving violations of county ordinances. Your concern arises due to the fact that the Act does not specifically reference the term "ordinance" in listing the type of violations to which the Act is applicable. It is my unofficial opinion that all cases involving violations of county criminal or traffic ordinances are subject to the provisions of the Act.
The Georgia Constitution authorizes the General Assembly to provide for additional penalties or fees in any case involving "the criminal or traffic laws of this state or an ordinance of a political subdivision of this state." Ga. Const., Art. III, Sec. IX, Para. VI(h) (emphasis added). Pursuant to that authorization, the General Assembly enacted the Peace Officer and Prosecutor Training Fund Act of 1983 which provides for additional monetary assessments in criminal and traffic cases for the purpose of providing training funds to law enforcement officers and prosecuting officials. O.C.G.A. § 15-21-71 . These assessments come in the form of an additional penalty where a fine has been imposed and/or an additional bond or bail amount at the time bond or bail is set. O.C.G.A. § 15-21-73 . Specifically, those assessments arise as follows:
(a)(1) In every case in which any state court, probate court, municipal court, magistrate court, or superior court in this state shall impose a fine, which shall be construed to include costs, for any offense against a criminal or traffic law of this state or political subdivision thereof, there shall be imposed as an additional penalty a sum equal to the lesser of $ 50.00 or 10 percent of the original fine.
(2) At the time of posting bail or bond in any case involving a violation of a criminal or traffic law of this state or political subdivision thereof, an additional sum equal to the lesser of $ 50.00 or 10 percent of the original amount of bail or bond shall be posted. In every case in which any state court, probate court, municipal court, magistrate court, or superior court shall order the forfeiture of bail or bond, the additional sum equal to the lesser of $ 50.00 or 10 percent of the original bail or bond shall be paid over as provided in Code Section 15-21-74 .
O.C.G.A. § 15-12-73 (emphasis added).
Both Subsections above indicate that the assessments are to be made in cases involving the violation of a criminal or traffic law "of this state." However, both Subsections also apply to a violation of a criminal or traffic law of a "political subdivision thereof."
Thus, the dispositive question is whether a county is a "political subdivision" of the state. If it is, then cases involving the violation of a county criminal or traffic ordinance are subject to the provisions of O.C.G.A. § 15-12-70 et seq. In answering this question, one must look diligently for the intention of the General Assembly. O.C.G.A. § 1-3-1(a) . In so doing, the ordinary signification is to be applied to all words. O.C.G.A. § 1-3-1(b) . Where a statute is plain and susceptible of but one reasonable construction, the plain language of the statute is controlling. Hollowell v. Jove, 247 Ga. 678 (1981).
Although the Act at issue contains no statutory definitions, in many other Code sections the General Assembly has consistently defined the term "political subdivision" to include counties. See, e.g., O.C.G.A. § 12-5-282(11) ("means the governing authority of a county"); O.C.G.A. § 28-1-15(b) ("means any county"); O.C.G.A. § 36-44-3(4) ("means any county"); O.C.G.A. § 38-3-50(a)(7) ("means . . . counties"); O.C.G.A. § 47-1-20(4) ("means any county"); O.C.G.A. § 50-5-143(a) ("means any county"). Given the consistency with which the General Assembly has included counties among those entities defined to be political subdivisions of the state, it is apparent that the General Assembly intended counties to be included among those political subdivisions referenced in the Act.
While it is true that O.C.G.A. § 15-12-73 does not specifically use the term "ordinance," to say omission of that term removes county criminal and traffic ordinances from the scope of the statute would relegate the included phrase "political subdivision thereof" to mere surplusage. Under the rules of statutory construction, meaning must be given "to each part of the statute and to avoid constructions which render a portion of the statute mere surplusage." DeKalb County v. Post Apartment Homes, 234 Ga. App. 409, 412 (1998).
Therefore, where a magistrate court is handling cases involving the violation of a county criminal or traffic ordinance, it is my unofficial opinion that those cases are subject to the provisions of the Peace Officer and Prosecutor Training Fund Act of 1983.
I trust that the foregoing has been responsive to your inquiry. Please do not hesitate to contact me or my staff if I may be of further assistance in this matter.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; DENNIS R. DUNN, Deputy Attorney General
You have asked whether the utility billing and payment records of public officers or employees in relation to a municipally owned and operated public utility system providing electrical, water and gas services, as well as a billing service for sewer charges, are subject to disclosure under the Georgia Open Records Act. It is my opinion that those billing and payment records are subject to disclosure under the Act, barring the proper application of any exception. Additionally you have asked whether any "special services" provided to an elected official or family member by the utility would be subject to campaign disclosure requirements. While that is a fact-specific question, it may very well be that such "special services" would need to be disclosed under the Ethics in Government Act and the failure to do so could subject the recipients to legal action.
Initially, it must be recognized that the Open Records Act (ORA) mandates that all public records of a government agency are open to inspection and copying at a reasonable time and place unless there is a court order or specific exception that provides otherwise. O.C.G.A. § 50-18-70(b) . This mandate must be read broadly and any exception to public openness must be narrowly construed. O.C.G.A. § 50-18-72(g) ; Hardaway Co. v. Rives, 262 Ga. 631, 634 (1992); 1993 Op. Att'y Gen. 93-27.
In evaluating whether records are subject to disclosure under the ORA, "the first inquiry is whether the records are 'public records.'" Napper v. Georgia Television Co., 257 Ga. 156, 160 (a) (1987); accord Fincher v. State, 231 Ga. App. 49, 51 (1998). A "public record" is defined by statute to include:
All documents, papers, letters, maps, books, tapes, photographs, computer based or generated information, or similar material prepared and maintained or received in the course of the operation of a public office or agency.
O.C.G.A. § 50-18-70(a) . "Public record" also includes, "items received or maintained by a private person or entity on behalf of a public office or agency" and records that are "received or maintained by a private person, firm, corporation, or other private entity in the performance of a service or function for or on behalf of an agency, a public agency, or a public office." Id.
A public office or agency means virtually every form of state, regional, county and municipal department, agency, board, bureau, commission, corporation, authority or office. O.C.G.A. § 50-18-70(a) ; O.C.G.A. § 50-14-1(a)(1) . Nonprofit organizations receiving direct allocations of tax funds and certain types of professional organizations made up of counties and cities, which derive substantial portions of their general operating budgets from payments from political subdivisions, also fall within the scope of the ORA. Id. See also Northwest Ga. Health Sys., Inc. v. Times-Journal, Inc., 218 Ga. App. 336 (1995); Hackworth v. Board of Educ. for Atlanta, 214 Ga. App. 17 (1994).
Your request has not specified a particular county or city entity to which it is addressed. Rather, you have asked what is the application of the ORA generally to a "municipally owned and operated public utility system providing electrical, water, and gas services and providing a billing service for sewer charges." Given your description of this entity and the above-cited provisions defining the entities covered by the ORA, it appears that the utility in question would fall within the scope of the Act. As such, every document or record that it maintains or receives in the course of its operation, as outlined in the definitions above, would fall within the definition of a "public record" and therefore would be subject to disclosure within the meaning of the Act. This would also include, then, the public utility's billing and payment records.
Once it is established that the documents in question fall within the definition of a public record, "the second inquiry is whether they are protected from public disclosure" pursuant to a statutory exemption found either in the ORA itself or in another statute. Doe v. Board of Regents of the Univ. Sys. of Ga., 215 Ga. App. 684, 686 (1994) (citing Hardaway Co. v. Rives, 262 Ga. at 632). If there is no applicable statutory exception, then the question is whether they should be protected from public disclosure if there is a claim that it would invade individual privacy. Id.
Under the ORA, there is no specific statutory exception for the billing and payment records of a publicly owned and operated utility. O.C.G.A. § 50-18-72 . Because there is no specific entity addressed in this inquiry, it is not possible to identify whether there might be any other statutory exception making these billing and payment records confidential. Any final conclusion regarding a particular entity would have to be deferred until this question is answered. However, for purposes of further analysis here, it is assumed that there is no other specific statutory exception.
The only remaining exception that might be applicable is whether the disclosure of the records would be an invasion of individual privacy. The records, of course, belong to the publicly owned and operated utility and not to the individual who is being billed. See, e.g., Van Nice v. State, 180 Ga. App. 112, 116 (1) (1986); Kesler v. State, 249 Ga. 462, 469-70 (1982). As such, there is no specific authority that would per se exclude these billing records from public disclosure.
However, as noted above, the release of an otherwise public record could under some circumstances amount to an invasion of privacy. While there is a strong public policy of open government, there is also a corresponding policy for protecting the right of the individual to personal privacy. Bowers v. Shelton, 265 Ga. 247, 251 (1995); Harris v. Cox Enterprises, Inc, 256 Ga. 299, 302 (1986). Matters to which the public has, in fact and law, no legitimate concern, even if found in a public document, are not subject to disclosure because they are not the subject of "legitimate public inquiry." Bowers, supra. This inquiry is controlled by whether the disclosure of the information in question would amount to the common law tort of invasion of privacy. Board of Regents of the Univ. Sys. of Ga. v. Atlanta Journal & Atlanta Constitution, 259 Ga. 214, 217 (1989); accord Harris v. Cox Enterprises, Inc., supra.
The tort of invasion of privacy protects the right of a person to be free from unwarranted publicity or the unwarranted appropriation or exploitation of one's personality or the publicizing of one's private affairs with which the public has no legitimate concern. Board of Regents, 259 Ga. at 217 n.5 (citing Napper v. Georgia Television Co., 257 Ga. at 160-61). See also Athens Observer, Inc. v. Anderson, 245 Ga. 63 (1980). There are three necessary elements to show an invasion of privacy - (1) the public disclosure of private facts; (2) the disclosed facts must be private, secluded or secret; and (3) the matter made public must be offensive and objectionable to a reasonable man of ordinary sensibilities under the circumstances. Napper, 257 Ga. at 160-61. It must place the person in a false light in the public's eye. Id. See also 1997 Op. Att'y Gen. 97-20.
In determining whether there is an invasion of privacy through unwarranted publicity, a court must balance the interests of obtaining inspection of public documents with those interests favoring nondisclosure. Napper, 257 Ga. at 161. Some of the factors which may be considered include whether the information is unsubstantiated and based on hearsay, whether it does not relate or relates only incidentally to the subject matter of the public record and whether the events described are remote in time. Id. Information identifying individuals who were investigated but not charged with or prosecuted for a crime and information that is embarrassing to individuals who were not targets of an investigation is not subject to disclosure unless a court determines that exceptional interests militate in favor of disclosure. Napper, 257 Ga. at 170. See also 1985 Op. Att'y Gen. U85-44.
However, "where an incident is a matter of public interest, or the subject matter of a public investigation, a publication in connection therewith can be a violation of no one's legal right of privacy." Napper, 257 Ga. at 161; Athens Observer, Inc., 245 Ga. at 66 n.4. The right of privacy extends only to unnecessary public scrutiny and does not protect legitimate inquiry into the operation of a government institution and those employed by it. Athens Observer, Inc., 245 Ga. at 65-66. This is because:
The public has an interest in learning "about the operation and functioning of a public agency . . . and the work-related conduct of public employees; [in gaining] information [to] evaluate the expenditure of public funds and the functioning of a public institution or agency; [in having] information openly available to them so that they can be confident in the operation of their government; and [in insuring] that both the activity of public employees suspected of wrongdoing and the conduct of those public employees who investigate the suspects is open to public scrutiny."
Irvin v. Macon Telegraph Publ'g Co., 253 Ga. 43, 45 (3) (1984); accord Fincher v. State, 231 Ga. App. at 53. Where there is an investigation concerning a public employee's alleged improper activities in the workplace, the public has a legitimate interest in the conduct that outweighs the individual's interest in nondisclosure. Irvin, supra; 1985 Op. Att'y Gen. U85-44.
Additionally, even if there is a legitimate privacy interest that could be asserted by public officers or employees in relation to their billing records, that privacy interest might very well be waived by the receipt of any special treatment or privileges that they received or by the fact that their account is in arrears. Doe v. Sears, 245 Ga. 83 (1980). Sears dealt with an open records request made to the Atlanta Housing Authority (AHA) to inspect the payment records of tenants in order to determine if the tenants had received any special favor or treatment in regard to rent delinquency, if those tenants had personal or political ties and connections with public officials and if there was a pattern of favoritism between some project management personnel and tenants. Sears, 245 Ga. at 83-84. After recognizing that the AHA and its records were subject to the ORA, the court found that any privacy interest the tenants might have in the rental payment records was waived by the extension of credit or special treatment provided to them. Id. at 86-88. By accepting the special treatment or extension of credit, a tenant impliedly consented "to reasonable and necessary disclosures of his arrearage and his financial condition." Id. at 87.
The same principle is applicable to the questions you have presented. Like the billing and payment records of the AHA, the billing and payment records of a public utility should be subject to disclosure in order to determine if any public officer or employee had received any special favor or treatment in regard to his or her utility services. Such records should also be subject to disclosure to determine if there were any personal or political ties or connections between the customers and public officials or to determine if there is any pattern of favoritism between the public utility and its customers. The receipt of special treatment or the existence of such special circumstances by customers of the utility, including public employees or officials, should be deemed their implied consent to the release of the billing and payment records and a waiver of any privacy interest they might have.
If there is a concern that the records should not be disclosed for some legitimate reason, the publicly owned utility could provide notice to the person or persons involved that the documents were going to be released at a set time in the near future. If the individuals involved then wished to raise a claim of an invasion of privacy, those persons could then seek judicial intervention to prevent the disclosure. See Doe v. Board of Regents, 215 Ga. App. at 685.
You have also asked a hypothetical question based on the underlying premise that a publicly owned and operated utility might be providing some special benefits to public officers or employees, their friends or their family. In such a situation, you have asked whether such special benefits might be subject to campaign disclosure requirements on the part of the recipient elected officials. If such benefits were given for the purpose of bringing about the nomination or election of a person to an elected office, then the benefits would be an in-kind contribution to the official's campaign committee. O.C.G.A. § 21-5-3(2) . Such campaign contributions would have to be disclosed on campaign finance disclosure reports. O.C.G.A. § 21-5-34 . The contributions would also be subject to the dollar limitations outlined in the Ethics in Government Act, O.C.G.A. § 21-5-41 et seq. The failure to abide by the requirements of the Ethics in Government Act could subject a person to either civil or criminal prosecution. O.C.G.A. § 21-5-6(b)(14) ; O.C.G.A. § 21-5-9 .
Therefore, it is my opinion that the billing and payment records of public employees and officials to a municipally owned and operated public utility system are subject to disclosure under the Georgia Open Records Act, barring the proper application of any exception. Additionally, any special treatment of those public officials by such utilities may need to be disclosed under the Ethics in Government Act and the failure to do so could subject the recipients to legal action.
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; WILLIAM C. JOY, Senior Assistant Attorney General
You have asked for my opinion as to whether local legislation is necessary to establish a juvenile court for Liberty County alone. It is my opinion that local legislation is not necessary to establish the court, but the powers of the juvenile court cannot be restricted to only that county.
In answering this question, the first inquiry is to ascertain the intent of the General Assembly when it passed O.C.G.A. § 15-11-3 . This statute provides "the judge or a majority of the judges of the superior court in each circuit in the state may appoint one or more qualified persons as judge of the juvenile courts of the circuit, unless otherwise provided by a local Act." O.C.G.A. § 15-11-3(b) . The inquiry should begin with a reading of the language of the statute and where the language is plain and unambiguous, judicial construction is unnecessary. E.g., State v. Mulkey, 252 Ga. 201 (1984). The wording of O.C.G.A. § 15-11-3 is certainly plain and unequivocal. It provides that superior court judges have the power to appoint circuit-wide juvenile court judges, which may act in each county of the circuit.
Subsection (b) of O.C.G.A. § 15-11-3 further provides that if the superior court judges do not appoint a circuit-wide juvenile court judge
Then the superior court judge or judges of the circuit shall assume the duties of the juvenile judge in all counties in the circuit in which a separate juvenile court judgeship had not been established as part of the duties of the superior court judge. All juvenile court judgeships . . . established on or before July 1, 1983, shall continue until such time as a circuit-wide juvenile court judge is appointed . . . .
This provision clearly shows that the General Assembly intended to provide for creation of circuit-wide judgeships on or after July 1, 1983, unless local judgeships existed prior to that time. This office has also previously opined that O.C.G.A. § 15-11-3 contemplates circuit-wide judgeships and that juvenile judges previously appointed to those positions may hold that judgeship even if the circuit is later divided. 1983 Op. Att'y Gen. U83-26.
The Georgia Constitution provides that
No local or special law shall be enacted in any case for which provision has been made by an existing general law, except that the General Assembly may by general law authorize local governments by local ordinance or resolution to exercise police powers which do not conflict with general laws.
Ga. Const., Art. III, Sec. VI, Para. IV. Therefore, local legislation could not constitutionally establish a single county juvenile court in a circuit contrary to the provisions of O.C.G.A. § 15-11-3 . In my opinion, to do so would vary the general law provided in O.C.G.A. § 15-11-3(b) .
These statutory provisions clearly contemplate "grandfathering" of only those single county juvenile judges established by local legislation on or before July 1, 1983. Even if local legislation were constitutionally permitted after the enactment of Article 3, Section 6, Paragraph 4 of the Georgia Constitution, it would render meaningless that provision in O.C.G.A. § 15-11-3(c) which provides that the jurisdiction of each judge shall be circuit-wide. Of course, all parts of a statute must be read to give meaning to each part and no part should be rendered meaningless. City of Jesup v. Bennett, 226 Ga. 606 (1970); Osborne v. State, 161 Ga. App. 132 (1982).
Based on the foregoing, it is my unofficial opinion that a majority of the superior court judges in the Atlantic Circuit may appoint a juvenile court judge in this circuit and that juvenile court judge will have circuit-wide jurisdiction including Liberty County. Moreover, it is also my opinion that local legislation is not constitutionally permissible to appoint a single judge within the circuit contrary to the provisions of O.C.G.A. § 15-11-3 .
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Opinion by: 		THURBERT E. BAKER, Attorney General; JOHN B. BALLARD, JR., Senior Assistant Attorney General
This replies to your request for my opinion whether the Governor's use of the veto power to reduce two appropriations for the current fiscal year is legally effective. The Georgia Constitution empowers the Governor to veto appropriations as follows:
The Governor may approve any appropriation and veto any other appropriation in the same bill, and any appropriation vetoed shall not become law unless such veto is overridden in the manner herein provided.
Ga. Const., Art. III, Sect. V, Para. XIII(e) (the "Appropriations Veto").
Citing this power the Governor reduced the following appropriations to the Department of Community Affairs ("DCA"). The vetoes are shown as they appear in the printed act:
Local Development Fund$ 650,000

I veto any amount above $ 617,500.

Roy E. Barnes, May 3, 1999
. . . .$ 1,187,500
Regional Economic Development Grants

I veto any amount above $ 1,128,125.

Roy E. Barnes, May 3, 1999


1999 Ga. Laws 1071, 1079.
In his Veto Message the Governor explains that DCA itself originally proposed the same reductions and adds, "That reduction was sustained through the House, Senate and Conference Committee versions of the appropriations bill." However, the enacted bill restored the reductions. 1999 Ga. Laws CCCLXVII, CCCLXIX. When this happened, the Governor decided to reduce rather than eliminate each appropriation, "because the programs are beneficial to the state." 1999 Ga. Laws CCCLXVII, CCCLXIX.1 He also acknowledged, "The question arises as to whether the Governor can veto a partial amount," id., an "issue . . . never . . . directly decided by the courts in Georgia." Id. at CCCLXX.
1. The "General Rule"
During the recent, unsuccessful attempts to bring the line item veto to the federal government,2 scholars intensely studied the appellate court decisions of other states about line item vetoes.3 They found "the item veto . . . a fertile source of state constitutional litigation"4 and the topic difficult and intricate, its rules resistant to generalization from one state to another, in part because of subtle differences in constitutional language and in part because of the uniqueness of each state's circumstances.5 Nevertheless, one of the issues litigated and studied with relatively clear results has been the power to reduce appropriations. The constitutions of ten states expressly include a power to reduce individual appropriations; in the absence of express power, only a small minority of state courts has found an implied power to reduce appropriations.6
2. Meaning of the Text
In Georgia as in other states, one turns first to the text. The main rules for interpreting the text of statutes and constitutions derive from common sense and our democratic nature.7 Words should be given their ordinary meanings in the context.8 They should be interpreted in light of the policy problems they address.9 Unless plain meaning leads to an absurd result clearly at odds with underlying purpose, plain meaning prevails.10

To repeat the words at issue, the Appropriations Veto provides, "The Governor may approve any appropriation and veto any other appropriation in the same bill." The central words in the first clause are "approve" and "appropriation." The central words in the second clause are "veto" and "appropriation." Thus, one should look to the common understanding of these three words, "approve," "veto," and "appropriation."
"To veto" is a word in general use, but it is most often used in the legislative context, as it is here. It means "to prevent (a legislative bill) from becoming law;" "to forbid or prevent authoritatively; prohibit." The American Heritage Dictionary 1346 (2d Coll. ed. 1991) (parentheses in original). "To approve" has an opposite meaning. It ordinarily means "to confirm or consent to officially." Id. at 122. Both words connote a power over actions of another, and the choice is to consent or to refuse consent.
Given these meanings legal scriveners would not ordinarily use "veto" or "approve" to express a power to promulgate or amend.11 In ordinary parlance, if the choices were intended to include such powers, one would expect the list to include additional words to express the additional meanings.12 As should be expected, in most states in which the governor may reduce appropriations, the power is expressly stated through the use of the additional words in the veto language.13 The power is not derived from an unusual meaning of "approve" or "veto."14 Thus, neither "approve" nor "veto" would ordinarily imply a power to reduce.
The power to consent or to refuse consent operates on "any appropriation" and "any other appropriation." From the Constitution we know that an "appropriation" is an authorization to draw money from the treasury or to expend federal funds. Ga. Const., Art. III, Sect. IX, Para. I, Para. II(b). With certain exceptions "the appropriation for each department . . . for which appropriation is made shall be for a specific sum of money." Ga. Const., Art. III, Sect. IX, Para. VI(a). Since a "specific sum" standing alone would be meaningless, the Constitution must contemplate more. Intuitively, there must be a recipient and a purpose to go with the amount, and that essentially is how the word "appropriation" is understood. It is an authorization "by the General Assembly" to a budget unit to expend a specific amount of money from public funds for a stated purpose. O.C.G.A. § 45-12-71(2) . See 1973 Op. Att'y Gen. U73-94, p. 375; The American Heritage Dictionary 122 (2d Coll. ed. 1991).15
It is this unit of "recipient," "purpose" and "amount" upon which the words "approve" and "veto" operate. There is no express power in the Georgia Constitution to operate on the parts individually. The object of the veto power is stated with precision as any "appropriation." In the small group of states which imply some form of a power to reduce appropriations, the veto power operates more loosely on any "item" or "part," as the constitutions of other states sometimes put it.16 But even in those states with words like "item" or "part" in their constitution, a majority of the states treat the words "part" and "item" as meaning an indivisible unit, not subject to reduction or change by veto.17

On the basis of similar reasoning, my predecessor described the power as permitting only the arrest of an appropriation and concluded that "when the Governor exercises the power, he can exercise it only as to the whole 'appropriation.'" 1973 Op. Att'y Gen. U73-94, p. 377. Indeed, no previous opinion is support for a reducing veto in Georgia. As just noted, the principle opinion on the Appropriations Veto limits the power to accepting or rejecting a whole appropriation, and it concludes even then that the power possibly cannot be exercised so as to defeat an appropriation necessary to the operation of government. Id. at p. 373-74. In a subsequent opinion the General Assembly had changed its method of amending the general appropriations act. Instead of making a series of specific changes, the General Assembly commenced the current practice of superseding the original act with a whole new bill. When the Governor vetoed an individual appropriation, which was larger than its original counterpart, the opinion applied principles of statutory construction to conclude that the original counterpart revived with the veto, as opposed to leaving the activity without an appropriation. The opinion specifically states, "This conclusion does not mean that I have receded from my prior opinion that a veto may be exercised only against an appropriation as a whole. Nor does it mean that I have concluded that the Governor may exercise the power to reduce the amount of an appropriation." 1974 Op. Att'y Gen. U74-36, p. 387. Cf. 1945-47 Op. Att'y Gen. p. 628 (Governor could not alter the meaning of a subordinate appropriation, which parceled the main; his message is therefore read to veto the subordinate appropriation without defeating the main). Note, too, that the loose paraphrasing of the Constitution in the 1945 Opinion, in using the word, "parts," is criticized at 1973 Op. Att'y Gen. U73-94, p. 377.
3. The Governor's Interpretation of the Text
I understand that the Governor's differing interpretation of the text rests principally on the presence of two opening clauses in the Appropriations Veto. To repeat, "The Governor may approve any appropriation and veto any other appropriation in the same bill." Since the Constitution could bestow the negative power of veto by simply stating, "The Governor may veto any appropriation in an appropriations bill," the Governor reasons that there must be further meaning in the opening clause, "The Governor may approve any appropriation." Under that language, the Governor contends, he "may approve any appropriation," not just "an appropriation," and concludes that the use of the word "any" connotes discretion. Further, under the Governor's analysis, the only constitutionally essential element of an appropriation is that it have a "specific sum," a sum which he believes does not have to be set by the General Assembly. Therefore, he concludes, finding a lesser power included in the larger, the executive may "approve" a "specific sum" less than the amount proposed by the General Assembly.
It should be noted that the Governor's argument is well principled and is based upon conventional authority. However, on reflection, if the Governor may "approve" any lesser sum under the first clause, he may approve a sum of zero, and the second clause would then become redundant. In truth, neither clause is redundant or in need of added meaning. Each only expresses one end of a pair of choices. Analogous expressions of related choices occur elsewhere in our Constitution.
Before any bill . . . shall become law, the Governor shall have the right to review such bill . . . . The Governor may veto, approve, or take no action on any such bill.
Ga. Const., Art. V, Sect. II, Para. IV (emphasis added).
All bills . . . intended to have the effect of law shall become law if the Governor approves or fails to veto the same.
Ga. Const., Art. III, Sect. V, Para. XIII(a) (emphasis added).
Arguably, the Governor's interpretation is tantamount to saying that the Governor may set the amount of the appropriation. This would either expand the common meaning of "approve," described above, or it would treat the "specific sum" enacted by the General Assembly as if it were a series of choices of lesser sums, any of which the Governor may "approve." In either case the interpretation is inconsistent with a straightforward reading. It is also inconsistent with the process set out in the Appropriations Section of the Constitution. Under that process, the Governor submits "a draft of a general appropriations bill," but it is the General Assembly which "annually appropriate[s] those state and federal funds necessary to operate all the various departments and agencies." Ga. Const., Art. III, Sect. IX, Para. II(a), (b) (emphasis added). Each of these very appropriations "for each department [or] agency" must "be for a specific sum of money." Ga. Const., Art. III, Sect. IX, Para. VI(a).18
To summarize, the language of the Appropriations Veto has a straightforward meaning in ordinary terms. To read the text as implying a power to reduce appropriations strains the ordinary meaning of the words employed. One does not ordinarily give the Constitution a strained interpretation. Thompson v. Talmadge, 201 Ga. 867, 905 (1947); Thomas v. MacNeill, 200 Ga. 418, 425 (1946). As already noted divergence from plain meaning is accepted only when the result is absurd or is patently inconsistent with intent. Cf. Telecom USA, Inc. v. Collins, 260 Ga. 362, 364 (1990). The following section takes up that issue, considering whether a reducing veto must arise by implication to avoid an absurd result or a patent inconsistency.
4. Historical Purpose and Checks and Balances
"The singular historical purpose underlying the Georgia appropriations veto provision was to place in the executive a check on the practice of 'logrolling.'" 1973 Op. Att'y Gen. U73-94, p. 370. Logrolling, as explained by one proponent of the initial provision, was the "'habitual practice of loading bills . . . necessary for governmental operations with reprehensible . . . dispositions of the public money,'" particularly "'at the close of the session.'" Limited to accepting or rejecting the whole bill, the Governor's "'only alternative for keeping the government in motion'" was to accept the "'venal dispositions.'" Id. at p. 369 (citation omitted). The veto of individual appropriations was seen as a check on this practice.
But individual appropriations might still associate several purposes with a single lump sum, forcing the Governor on a smaller scale to the same dilemma of accepting or rejecting the group as a whole. In other states disputes have arisen about various ways in which legislative form may thwart the use of the Appropriations Veto, and, as noted, the scholarly research finds various approaches to the issues.19 Nevertheless, in the design of the Georgia Constitution, one may readily find evidence that the form of the appropriation as to purposes should be left to the General Assembly, as part of a cautious and intricate compromise.
Georgia pioneered the requirement that a bill seeking to enact general law may contain only one subject matter, Ga. Const., Art. III, Sect. V, Para. III.20 Consistent with the history just described, the intent is to prevent omnibus bills, i.e., bills which attach unrelated and sometimes unpopular topics with necessary legislation, forcing the acceptance or rejection of the whole. See generally Central Of Georgia Ry. Co. v. State, 104 Ga. 831, 845-47 (1898). However, the general appropriations act necessarily funds all the various purposes of state government, so it cannot be labeled and confined to "one purpose" in quite the same way. In partial response, it is confined to the "purpose" of appropriations. "The general appropriations bill shall embrace nothing except appropriations. . . ." Ga. Const., Art. III, Sect. IX, Para. III. Thus, the Constitution prevents the General Assembly from "logrolling" general law within the funding necessary to operate state government.21

But note that the Constitution does not expressly preclude the General Assembly from lumping several purposes for appropriation into an individual appropriation. Instead, the Constitution applies the "one subject" concept in the appropriations area only with respect to supplementary appropriations, providing that all appropriations "other" than those in the general appropriations act must "embrace but one subject." Ga. Const., Art. III, Sect. IX, Para. III. As to the general appropriations act, the Constitution provides only that the "form" shall be as "prescribed by statute." Ga. Const., Art. III, Sect. IX, Para. II(a).22 In ignoring its own "one subject matter" model to control general appropriations, and leaving the "form" of the general appropriations to legislative control, the Constitution provides strong evidence that on this point it does not limit the General Assembly by implication.23

However, there is a trade-off with respect to "lumping," a part of the system of checks and balances. In combining specified purposes in a group, or in stating purposes in general terms rather than by specific listing, the General Assembly loses some control of its own, for two reasons. First, an appropriation is only an "authorization" to spend, not a command.24 Second, the General Assembly cannot allocate a specific amount to each of various purposes expressed within a "grouped" appropriation without creating separate appropriations.25 Therefore, the total sum of a grouped appropriation is available for all or any part of the purposes, in the statutory discretion of the budget unit.26 If the General Assembly wishes to control the precise amount available for specific projects, it must expose a threatened project to the hostile fire of an Appropriations Veto. If it presents multiple purposes together with one sum, it runs the risks that the whole is vetoed or that the budget unit will apply the funding only to certain purposes stated in the group.3YXH1M90003YY22B0000000:ob:fnr2727 Nor can the General Assembly defeat the compromise by attaching conditions to the funding within a grouped purpose, a source of disputes in other states,28 because in Georgia the General Assembly can only appropriate, and cannot enact general law, within an appropriation, a principle given very strict interpretation in previous opinions.29

Without more, a constitutional power to reduce individual appropriations would not directly offset a power to include several purposes in one appropriation. After a reduction of a group appropriation, the budget unit in principle would still be able to expend the remaining funding for any of the purposes included or favored by the General Assembly, applying the reduction to other programs within the grouped purposes. More importantly, here, too, a compromise is at work. While the Governor may not reduce individual appropriations, the Governor may still veto each separate appropriation; he also controls the overall amount appropriated. The General Assembly may not appropriate more than the Governor's estimate of surplus and revenue. Ga. Const., Art. III, Sect. IX, Para. IV(b); cf. 1979 Op. Att'y Gen. 79-18.
I note as a practical matter that the Governor of Georgia, in exercising his fiscal responsibility to the State, also has certain statutory authority in regard to state expenditures. The General Assembly has adopted the "Budget Act" to guide the administration of appropriations, exercising its power to provide "by general law . . . for the fiscal administration of the state." Ga. Const., Art. III, Sect. IX, Para. II(c). Under the Budget Act agencies must submit periodic work programs and requests for allotment of funds to the Office of Planning and Budget as part of the process of drawing down appropriations. O.C.G.A. § 45-12-82 , -83. The Governor reviews work programs for "conformity to the budget approved by the General Assembly." O.C.G.A. § 45-12-84(a) , -85(a). The Governor reviews requests for allotment "for conformity to the approved periodic work program." O.C.G.A. § 45-12-84(b) . He further reviews allotment requests against the statutory "goals" of "economy, efficiency, decentralization of state government, and sound fiscal management." O.C.G.A. § 45-12-85(b) . However, the Governor may cause changes to the allotment requests to meet the stated goals only through "changes . . . which are consistent with and subject to the method and provisions contained in the General Appropriations Act." O.C.G.A. § 45-12-85(b) .30

To summarize, then, the General Assembly has given the Governor certain responsibility over the allotment process, but the Constitution does not expressly grant the Governor the power to reduce an appropriation.31 It leaves the form of the appropriation to the General Assembly, but it also confines the General Assembly to a narrow definition of appropriation, preventing it from introducing extraneous elements into the appropriations act. The purpose and amount of the individual appropriation are with the General Assembly; the issue of each individual appropriation is with the Governor, and the ceiling for the total amount of appropriations is with the Governor. Thus, the Appropriations Veto is part of an intricate compromise of checks and balances, with no express power on the part of the Governor to reduce appropriations. To conclude that there is power to reduce by implication would strain the plain language of the Constitution and overlook the checks and balances noted above.32 The arrangement may present the Governor and the General Assembly at times with difficult, "either/or" choices, but such "Hobson's choices" seem inherent in the legislative processes of our system. 33
5. Effect of the Governor's Action
The general rule is that an impermissible veto has no effect on an appropriation, particularly unless the governor's affirmative approval was necessary to bring the provision into law.34 In Georgia the Appropriations Veto itself states, "The Governor may approve any appropriation and veto any other appropriation in the same bill, and any appropriation vetoed shall not become law unless such veto is overridden in the manner herein provided." Stating the converse of the last clause, any appropriation "not vetoed" shall become law. The veto message makes clear that the Governor supports an appropriation for the subject programs and approves all but a portion of the appropriations. Given the overall context, the veto message should be viewed as not intending to veto the whole of the appropriations in the event the reduction is ineffective.35
Conclusion
Therefore, responding to your immediate question with due deference to the Governor's position, it is my unofficial opinion that the Governor's power to veto individual appropriations does not include the power to reduce an appropriation. The appropriations to the Department of Community Affairs are in force as enacted, without reduction.
Footnotes
Footnotes
1 	 It may be helpful to a practical understanding of the situation to note that apparently the restoration of the cuts occurred inadvertently during the final bill drafting process. However, there is no basis for reforming or correcting the enacted bill because a scrivener's error is not apparent. Compare Humthlett v. Reeves, 211 Ga. 210, 218-19 (1954) (court may acknowledge scrivener's error "plain and clear" on face of bill) with Sirota v. Kay Homes, Inc., 208 Ga. 113, 114-15 (1951) (court cannot act when language does not reveal the error).
The reduced appropriations are for programs administered by DCA under its statutory authority to make competitive grants to local government entities. O.C.G.A. § 50-8-8 ; Ga. Comp. R. & Regs. r. 110-6-1-.01 et seq. ("Local Development Fund Grants"), 110-7-2-.01 et seq. ("Regional Assistance Program"). DCA proposed the reductions as part of its compliance with the Governor's "redirection" instructions for budget requests. 1999 Ga. Laws CCCLXVII, CCCLXIX. The Office of Planning and Budget instructed agencies "to present their F.Y. 2000 budget requests based on a reallocation of at least 5 percent of [their] F.Y. 1999 adjusted base budget." Agencies were allowed to propose uses of these funds within their own new budgets but they competed for redirected funds with "priority areas within state government as a whole." State of Georgia Budget Report Fiscal Year 2000 20-21.
2 	 Unable to agree upon an amendment to the federal Constitution, Congress enacted the "Line Item Veto Act," which the Supreme Court then found unconstitutional. Clinton v. City of New York, 524 U.S. 417 (1998).
3 	 See, e.g., Richard Briffault, "The Item Veto in State Courts," 66 Temp. L. Rev. 1171 (1993); Louis Fisher and Neal Devins, "How Successfully Can the States' Line Item Veto be Transferred to the President?" 75 Geo. L.J. 159 (1986); House Comm. on Rules, 99th Cong., 2d Sess., "Item Veto: State Experience and Its Application to the Federal Situation," (Comm. Print 1986) (hereinafter, "House Rules Print").
4 	 E.g., Briffault, supra, note 3, at 1172-73.
5 	 House Rules Print, supra note 3, at 5, 141; Fisher and Devins, supra, note 3, at 166 et seq.
6 	 House Rules Print, supra note 3, at 4, 14, 29, 47, 157 et seq.; The Book of the States 98-100 (1998-99 ed.). Nearly all states permit some form of the veto of individual appropriations. Id.
7 	 See Wellborn v. Estes, 70 Ga. 390, 396 (1883). "The construction must square with common sense and sound reasoning." Blalock v. State, 166 Ga. 465, 470 (1928).
8 	 "In the main, the general principles governing the construction of statutes apply also to the construction of the constitution." Jones v. Darby, 174 Ga. 71, 72 (1931) "When interpreting words used in the Constitution the presumption is that they were used according to their 'natural and ordinary meaning.'" Williamson v. Schmid, 237 Ga. 630, 632 (1976). "Where a constitutional provision or statute is plain and susceptible of but one natural and reasonable construction, the court has no authority to place a different construction upon it, but must construe it according to its terms." Brandywine Townhouses, Inc. v. Joint City-County Bd. of Tax Assessors, 231 Ga. 585, 588 (1974). See also Smith v. McMichael, 203 Ga. 74, 77 (1947); Kerese v. State, 10 Ga. 95, 96-97 (1851) ("One of the first rules to guide a Court in applying a Statute, is never to undertake construction, where the law is perfectly plain.") (italics in original).
9 	 Cady v. Jardine, 185 Ga. 9, 10 (1937) ("recalling the history of the event that gave it birth, and the evil it sought to prevent, and recognizing the wisdom of the provision, it must nevertheless be given a reasonable interpretation").
10 	 "We begin our analysis with the 'golden rule' of statutory construction, which requires us to follow the literal language of the statute 'unless it produces contradiction, absurdity or such an inconvenience as to insure that the legislature meant something else.'. . . When literal reading of the statute produces such an absurdity, the appellate court must then seek to make sense out of the statute, while being faithful to the legislative intent. . . . To define the legislative intent, the court considers the purpose of the statute and its impact on the body of law as a whole. . . . The court also considers the law as it existed before the statute was passed and identifies the mischief sought to be corrected." Telecom USA, Inc. v. Collins, 260 Ga. 362, 363-64 (1990). Compare Sizemore v. State, 262 Ga. 214, 216 (1992) (literal result absurd) with State v. Foote, 225 Ga. App. 222 (1997) (literal result not absurd, followed).
11 	 For example, Rule 23(e) of the Federal Rules of Civil Procedure states that a class action may not be compromised without "approval" of the district court. "The court's power to approve or reject settlements does not permit it to modify the terms of a negotiated settlement." Jeff D. v. Andrus, 899 F.2d 753, 758 (9th Cir. 1989) (citing Evans v. Jeff D., 475 U.S. 717, 727 (1986)). See also Schwager v. Commissioner, 64 T.C. 781, 791 (1975) (dealing with "the distinction between the power to make changes and the power to bar change by the expedient of denying permission").
12 	 In contrast to the example in the preceding footnote, in postal rate making, "upon receiving a recommended decision from the Postal Rate Commission, the Governors [of the United States Postal Service] may approve, allow under protest, reject, or modify that decision." 39 U.S.C. § 3625 (emphasis added). See Dow Jones & Co. v. United States Postal Serv., 110 F.3d 80, 82 (D.C. Cir. 1997).
13 	 See, e.g., Railroad Comm'n v. Riley 82 P.2d 394 (Cal. 1938); Reardon v. Riley 76 P.2d 101 (Cal. 1938) (California Constitution empowered Governor to ""reduce or eliminate any one or more items of appropriation of money") (emphasis added).
14 	 See note 16, infra.
15 	 Enacting the definition is also consistent with the powers of the General Assembly. The General Assembly is empowered to provide "by general law . . . for the regulation and management of the finance and fiscal administration of the state." Ga. Const., Art. III, Sect. IX, Para. II(c). More specifically, the Governor must annually submit a general appropriations bill in "draft" form and "in such form and manner as may be prescribed by statute." Ga. Const., Art. III, Sect. IX, Para. II(a) (emphasis added).
16 	 See Risser v. Klauser, 558 N.W.2d 108, 111 (Wis. 1997) ("in whole or in part"); Karcher v. Kean, 479 A.2d 403 (N.J. 1984) ("in whole or in part"); Commonwealth v. Barnett, 48 A. 976, 977 (Pa. 1901) ("power to disapprove of any item or items . . . and the part or parts of the bill approved shall be the law"). See Richard Briffault, 66 Temp. L. Rev. 1171, 1176 note 16 (1993).
17 	 See, e.g., Stong v. People, 220 P. 999(Colo. 1923) (Governor may not reduce appropriation). In this decision, which is very close in point to the present situation, the Colorado Constitution provided, "The Governor shall have power to disapprove of any item or items." Id. at 1000. The Governor, referring to a salary appropriation, said, "of [the amount] I approve $ 5250.00 and disapprove $ 1750.00." Id. The Court held the Governor had no power "to veto a portion of a separate, distinct and indivisible item such as the one here under consideration." Id. at 1003. Accord Fergus v. Russel, 110 N.E. 130 (Ill. 1915). "An item in an appropriation bill is an indivisible sum of money dedicated to a stated purpose." Commonwealth v. Dodson, 11 S.E.2d 120, 127 (Va. 1940). "Under this definition, an item is the smallest distinct unit of an appropriation act." Gilmore v. Landsidle, 478 S.E.2d 307, 314 (Va. 1996).
18 	 To reduce an appropriation is an act of a different character from its arrest, such that one cannot simply say that reduction is merely a lesser power of the whole. See Sanders v. Town Comm'rs, 30 Ga. 679, 681 (1860) ("The power to regulate the prices of licenses is one thing, and the power to grant licenses is another thing"); 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 510 (1995) (In the interpretation of constitutions, it is not always true that all "greater" powers include all "lesser" powers).
19 	 Notes 4 & 5, supra. See, esp., House Rules Print, supra note 3, at 148 et seq., 152 et seq.
20 	 Cady v. Jardine, 185 Ga. 9, 10 (1937).
21 	 "The general appropriations bill shall embrace nothing except appropriations fixed by previous laws; the ordinary expenses of the executive, legislative, and judicial departments of the government; payment of the public debt and interest thereon; and for support of the public institutions and educational interests of the state." Ga. Const., Art. III, Sect. IX, Para. III (emphasis added). See 1975 Op. Att'y Gen. 75-71; 1975 Op. Att'y Gen. 75-4.
22 	 That "statute," the "Budget Act," defines "appropriation" in part as an authorization "for the purposes specified in the authorization." O.C.G.A. § 45-12-71(2) (emphasis added).
23 	 It is further evidence of original intent that the constitutional convention which first adopted the Appropriations Veto rejected a system which placed much greater initiative and ultimate control with the Governor in the appropriations process. 1973 Op. Att'y Gen. U73-94, p. 369-70.
24 	 1973 Op. Att'y Gen. 73-80.
25 	 Cf. 1989 Op. Att'y Gen. 89-3, p. 7.
26 	 Cf. 1973 Op. Att'y Gen. 73-162 (dual purposes consistent with general law and within agency discretion).
27 	 See Daniel S. Strouse, "Essay: The Structure of Appropriations Legislation and the Governor's Item Veto Power: The Arizona Experience," 36 Ariz. L. Rev. 113, 151 (1994) ("Competing political pressures probably check any legislative tendency to vitiate the item veto power through lump-sum appropriations. If the legislature writes a budget of relatively general appropriations, the executive branch then has greater discretion over how to allocate the appropriated funds. . . .")
28 	 House Rules Print, supra, note 3 at 148, 152.
29 	 "This office has repeatedly opined that an appropriations act 'may appropriate to a state agency a maximum amount of public funds for purposes envisioned by the authority and responsibility of that agency which have been granted by general law.' 1984 Op. Att'y Gen. 84-19, p. 44, citing 1973 Op. Att'y Gen. 73-147. Furthermore, 'the Constitution of the State of Georgia prohibits an Appropriations Act from doing anything more [or] anything less than authorizing a state agency to spend up to a maximum amount for a purpose or function which the agency is permitted or required by general law' to perform. 1977 Op. Att'y Gen. 77-88, p. 159-160. In addition, this office has consistently concluded that 'appropriations Acts cannot constitutionally alter a discretionary authority for the expenditure of that money which the General Assembly has granted an agency by general law.' 1984 Op. Att'y Gen. 84-19, p. 44, citing 1977 Op. Att'y Gen. 77-87; 1975 Op. Att'y Gen. 75-4; 1973 Op. Att'y Gen. 73-174; 1973 Op. Att'y Gen. 73-162. " 1991 Op. Att'y Gen. 91-26, p. 60. See also 1973 Op. Att'y Gen. 73-147; 1973 Op. Att'y Gen. 73-132; 1992 Op. Att'y Gen. U92-19.
30 	 In this regard consider the criterion just quoted, consistency with the "method and provisions contained in the General Appropriations Act," in light of the limitation of the Act to appropriations, discussed above at note 29. See also 1998 Op. Att'y Gen. U98-16 (legislative power may not infringe on the "constitutional power of the Board [of Regents] to govern the University System, particularly its power to receive and allocate as a lump sum 'all appropriations'"); 1980 Op. Att'y Gen. 80-30 (legislative "reduction in the estimated mandatory appropriation attributable to motor fuel tax collections" impermissible); 1973 Op. Att'y Gen. U73-94, p. 373-74 (necessity of appropriations to operate government, discussed above at p. 3). Compare State ex rel. Schwartz v. Johnson, 907 P.2d 1001 (N.M. 1995) (governor's power to reduce allotments absent deficit improperly delegated), with University of Conn. Chapter AAUP v. Governor, 512 A.2d 152 (Conn. 1986) (held, governor's statutory power "to reduce budgetary allotments" in response "to a change in circumstances since the budget was adopted" or when "estimated budget resources . . . will be insufficient" not a reducing veto in violation of constitution; held, further, standards for exercise satisfied delegation tests).
31 	 On the difference between a review of an allotment request and a veto, see University of Conn. Chapter AAUP v. Governor, supra, note 30, 512 A.2d at 155-56.
32 	 Public officers have only such powers as the Constitution and the General Assembly confer upon them, in express terms or by necessary implication. Holder v. Anderson, 160 Ga. 433, 441 (1925) (addressing the Governor's power to remove a public officer).
33 	 See Clinton v. City of New York, 524 U.S. 417 note 30 and text (1998). The Governor faces a similar choice if the General Assembly exceeds his estimate of revenues and surplus. See 1979 Op. Att'y Gen. 79-18. See also INS v. CHADHA, 462 U.S. 919, 967 ("Without the legislative veto, Congress is faced with a Hobson's choice") (dissenting opinion).
34 	 House Rules Print, supra, at 162. E.g., State ex rel. Turner v. Iowa State Highway Comm'n, 186 N.W.2d 141, 150-51 (Iowa 1971) (dictum); Caldwell v. Meskill, 320 A.2d 788, 796 (Conn. 1973) ("This decision is in accord with the overwhelming weight of authority holding that a veto exercised in excess of constitutional authority is an ineffective nullity.").
35 	 Cf. 1945-47 Op. Att'y Gen., p. 628 (finding opposite intent under different circumstances).
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Opinion
Opinion by: 		THURBERT E. BAKER, Attorney General; SHIRLEY R. KINSEY, Assistant Attorney General
You have requested my opinion as to whether, pursuant to the Georgia Electronic Records and Signatures Act, O.C.G.A. § 10-12-1 et seq. (hereinafter, the "Act"), a department, agency, authority, or instrumentality of the State of Georgia or its political subdivisions have the legal authority to determine how and the extent to which they will create, send, receive, store, recognize, accept, be bound by, or otherwise use electronic records and electronic signatures, in situations where there is no law specifying a different type of record or signature. In your request letter of January 3, 2000, a copy of which is attached, you expressly acknowledge that, if a particular statute specifies a particular method of delivery of a document, such as certified mail, a state agency could not unilaterally decide to use electronic transmission of an electronic record in contravention of that specific mandate. I shall confine this response to those factual situations where no such constitutional or statutory mandate as to a particular method of delivery exists.
The Act establishes rules providing, in effect, for electronic records and signatures to have legal equivalence to traditional records and signatures. Thus, Code Section 10-12-4 provides that:
(a) Records and signatures shall not be denied legal effect or validity solely on the grounds that they are electronic.
(b) In any legal proceeding, an electronic record or electronic signature shall not be inadmissible as evidence solely on the basis that it is electronic.
(c) When a rule of law requires a writing, an electronic record satisfies that rule of law.
(d) When a rule of law requires a signature, an electronic signature satisfies that rule of law.
(e) When a rule of law requires an original record or signature, an electronic record or electronic signature shall satisfy such rule of law.
. . . .
(j) Any rule of law which requires a notary shall be deemed satisfied by the secure electronic signature of such notary.
O.C.G.A. § 10-12-4(a) -(e), (j). [In this light consider the alternative ground in Department of Transp. v. Norris, 222 Ga. App. 361, 362 (1996) (without more, electronic facsimile "is not a writing;" decided pre-Act) (rev'd on other grounds, Norris v. Department of Transp., 268 Ga. 192 (1997)).]
The Act also provides for proof of fraud, preserves existing requirements for authentication of signatures and records, and imposes a burden of proof on the proponent of a record or signature as to its authenticity. O.C.G.A. § 10-12-4(f) -(h). In the context of this statutory framework, the Act also states:
Notwithstanding the preceding subsections of this Code section, the legal validity, effect, and admissibility of electronic records and electronic signatures shall be limited as follows:
(1) Each department, agency, authority, or instrumentality of the state or its political subdivisions shall determine how and the extent to which it will create, send, receive, store, recognize, accept, be bound by, or otherwise use electronic records and electronic signatures. Nothing in this chapter shall be construed to require any department, agency, authority, or instrumentality of the state or its political subdivisions to create, send, receive, store, recognize, accept, be bound by, or otherwise use electronic records or electronic signatures.
O.C.G.A. § 10-12-4(i)(1) (emphasis added). This provision in Code paragraph 10-12-4(i)(1) was added to the Act during the 1999 Regular Session of the General Assembly, 1999 Ga. Laws 323, 326; prior to the 1999 amendment to the Act, no such provision existed in the Act. The 1999 amendment also contained a general repealer, which repealed all laws and parts of laws in conflict with the provisions of the 1999 amendment.
The language cited above should be read in light of the general rule that "the state is not bound by the passage of a law unless it is named therein or unless the words of the law are so plain, clear, and unmistakable as to leave no doubt as to the intention of the General Assembly." O.C.G.A. § 1-3-8 . In this Act, the word, "person," is defined to include "any department, agency, authority, or instrumentality of the state or its political subdivisions." O.C.G.A. § 10-12-3(4) . The word, "person," is then used in defining "signature" and "secure electronic signature," but not in defining "record" or "electronic record," in such a way as to suggest possibly that the authorization of Code Section 10-12-4 applies to signatures of agencies but not to their records. O.C.G.A. § 10-12-3(2) , (5), (6), (7); O.C.G.A. § 10-12-4(a) -(e).
However, any ambiguity as to that point is removed by paragraph (i)(1) of Code Section 10-12-4 quoted above. The second sentence of that paragraph makes clear that agencies do not have to use or accept electronic signatures and records under the Act. The first sentence, then, has the function of saying that agencies may accept and use the concepts of electronic signatures and electronic records as contemplated by the Act, determining, in their discretion, the "how" and the "extent." This conclusion is reinforced by the introductory language of subsection 4(i), which "limit[s]" the Act, "notwithstanding" its other provisions. [Note that Subsection 4(i) also limits application to consumer transactions and to testamentary transactions. O.C.G.A. § 10-12-4(i)(2) , (3).] The permissive participation of state and local government is also reinforced by the last sentence of the Act, which states that "nothing in this Code section [providing remedies for unauthorized use of electronic signature] shall be deemed to waive the sovereign immunity otherwise provided by law to the state or any of its political subdivisions." O.C.G.A. § 10-12-5 .
A reading of the plain language of Code Section 10-12-4(i)(1) shows that it grants broad discretion to state and local government agencies and authorities to implement the use of electronic records and electronic signatures. This remains a developing and technical area of law. See, e.g., Information Security Committee, Electronic Commerce and Information Technology Division, Section of Science and Technology, American Bar Association Digital Signature Guidelines: Legal  Infrastructure for Certification Authorities and Secure Electronic Commerce (August 1, 1996). Agencies may need legal guidance in actually implementing projects or systems under the broad empowerment granted by Code Section 10-12-4(i)(1) . Such advice might be transactional or involve further interpretation of the Act or Code in a given context. For example, in permitting agencies to adopt the use or acceptance of "electronic signatures" and "electronic records," the Act is using terms it defines for use in the Act. That suggests what the Act does not say explicitly: that, to the extent that an agency adopts the use or acceptance of electronic signatures and records and does not affirmatively negate the application of the Act, the Act will apply. Such would be my view. However, this may be an area of some remaining ambiguity. I will be happy to provide assistance in any particular situation.
As an aside, I should mention potential interaction with the Georgia Administrative Procedure Act, O.C.G.A. § 50-13-1 et seq. (the "APA"). The Act does not specify the means by which an agency announces its determination as to how and the extent to which it will accept or "use electronic records and electronic signatures." Presumably this may be by ad hoc decision, for example in a contract situation, in which the parties expressly agree to consummate the agreement electronically, or it may be globally, with an agency announcing a protocol for accepting and storing electronic applications. Under the APA, "rule" means each "agency regulation, standard, or statement of general applicability that implements, interprets, or prescribes law or policy or describes the organization, procedure, or practice requirements of any agency." O.C.G.A. § 50-13-2(6) (emphasis added). Thus, in some cases, the APA may apply, perhaps, for example, in a global situation like the illustration above. However, in many cases, APA exceptions may apply. In part, for example, an APA "rule" does not include:
(G) rules which relate to contracts for the purchases and sales of goods and services by the state or of an agency;
(H) rules which relate to the employment, compensation, tenure, terms, retirement, or regulation of the employees of the state or of an agency; [and]
(I) rules relating to loans, grants, and benefits by the state or of an agency.
O.C.G.A. § 50-13-6(G) -(I).
In any event, even if APA procedures are not applicable or followed, an agency should give careful consideration to the manner in which it announces its intent, in both the global and the specific situation. At a minimum this should involve a purposeful decision and an express statement of intent to use the electronic means under the Act, rather than to proceed by implication. To illustrate, the Constitution and the Code waive sovereign immunity for "written contracts." Ga. Const., Art. I, Sect. II, Para. IX(c); O.C.G.A. § 50-21-1(a) . The Act provides, "When a rule of law requires a writing, an electronic record satisfies that rule of law." O.C.G.A. § 10-12-4(c) (emphasis added). This indicates the possibility of documenting a contract through electronic facsimile or e-mail. Since the Act calls for a governmental determination before the Act applies to an agency transaction, an agency intending to contract electronically should say so in express terms in the instrument. Cf. 1974 Op. Att'y Gen. 74-115, p. 247 (an agency may not place itself in a situation where neglect will bind it as well as "conscious determination"). To reiterate, this is a developing and potentially complicated area, and I will be happy to provide further assistance as requested.
In summary, it is my unofficial opinion that departments, agencies, authorities, and instrumentalities of the State of Georgia and its political subdivisions have the legal authority to determine how and the extent to which they will create, send, receive, store, recognize, accept, be bound by, or otherwise use "electronic records" and "electronic signatures" under the Act, in situations where there is no other controlling law specifying a different type of record or signature.
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Before you left office last year you requested my opinion regarding O.C.G.A. § 47-7-87 , enacted by the General Assembly at 2000 Ga. Laws 1507, 1508 (Senate Bill 267), and the application of its provisions for credit for prior eligible service in the Georgia Firefighters' Pension Fund. You have specifically asked about a situation in which a constituent "was a member of the [Firefighters' Pension Fund] for thirteen years as a firefighter in Gwinnett County" from 1971 through 1984 and then "re-entered the fire service in 1992 in Winder" and is now "having difficulty buying back service from the Georgia Firefighters' Pension Board under provisions of SB 267." It is my understanding that your constituent "was told he could not receive credit for previous service because his service was not continuous." Having researched the relevant law, it is my unofficial opinion that a citizen who served as a firefighter and was a member of the Firefighters' Pension Fund from 1971 through 1984 and then resumed service as a firefighter and applied for reinstatement to the fund in 1992 is not eligible to receive pension credit pursuant to O.C.G.A. § 47-7-87 for his years as a firefighter prior to his break in service.
As you know, the Georgia Firefighters' Pension Fund is a "voluntary pension system which provides benefits intended to supplement primary pension benefits provided by fire departments or the governmental units or volunteer districts establishing the fire departments." O.C.G.A. § 47-7-2 . Anyone working as a firefighter or volunteer firefighter is eligible to apply for membership. O.C.G.A. § 47-7-40(a)(1) . "Upon becoming a member of the fund, the firefighter ... shall receive credit only from the date of his or her becoming a member of the fund." O.C.G.A. § 47-7-40(a)(2) . When a member of the fund terminates employment as a firefighter and withdraws from the fund,1 he will not be eligible for membership or benefits again unless he first re-applies for membership and pays a $ 100 reinstatement fee. "Upon reinstatement, such member shall be entitled to credit for service rendered after reinstatement to active membership in the fund but not for service prior to the date of reinstatement." O.C.G.A. § 47-7-41(b)(1) .
Official Code of Georgia Annotated section 47-7-87 provides that "any person who is a member of the [Firefighters' Pension Fund] on July 1, 2000, and who is at least 53 years old on that date shall be entitled to credit for prior eligible service, provided that" he or she satisfies certain requirements, which are as follows:
(1) The member or applicant for membership files with the board on or before September 1, 2000, an application for such credit in the form prescribed by the board; and
(2) At the time of application for credit, the member or applicant for membership pays to the fund for each month of prior eligible service credit sought an amount equal to the contributions that would have been made had the member or applicant been a member and entitled to credit during the period of prior eligible service, at the monthly contribution rate in effect at the time the application for credit is made, together with interest on such monthly amount from the date on which such contribution would have been made until the date of application for credit at a rate of 12 percent per year.
O.C.G.A. § 47-7-87(b) . This Code section defines prior eligible service as "service (1) rendered by a member of the fund as a firefighter or volunteer firefighter; (2) rendered without interruption prior to the date such member became a member of the fund; and (3) for which the member would otherwise have been eligible for credit if such member had been a member of the fund at the time such service was rendered; provided, however, that such term shall not include a period of more than five years of such service." O.C.G.A. § 47-7-87(a) .
Of course, when interpreting statutes, one "must look for the intent of the legislature and construe statutes to effectuate that intent." City of Roswell v. City of Atlanta, 261 Ga. 657, 657 (1991). "Statutes are presumed to be enacted by the legislature with full knowledge of the existing condition of the law and with reference to it [and] they are to be construed in connection and in harmony with the existing law. . . ." Wigley v. Hambrick, 193 Ga. App. 903, 905 (1989). "In all interpretations of statutes, the ordinary signification shall be applied to all words . . . ."
O.C.G.A. § 1-3-1(b) . Also, "it is contrary to the generally accepted principles of construing statutes to 'read out' any part of the statute as 'mere surplusage' unless there is a clear reason for doing so." Porter v. Food Giant, Inc., 198 Ga. App. 736, 738 (1991).

The General Assembly has amended Chapter 7 of Title 47 of the Official Code of Georgia Annotated, which governs the Firefighters' Pension Fund, a number of times over the years. In 1989, the legislature amended O.C.G.A. § 47-7-41 to provide, in pertinent part:
(b)(2) Any member who, upon leaving work as a fireman or volunteer fireman, withdraws the dues which he has paid into the fund and again becomes a fireman or volunteer fireman at a later date shall be eligible upon application to the board for reinstatement of membership. Upon reinstatement, such member shall be entitled to receive credit for previous years of service rendered while an active member of the fund if he pays to the secretary-treasurer all the dues withdrawn, with interest on such amount at the rate of 6 percent per annum. If he fails to pay such amount with interest, he shall not be entitled to credit for service rendered prior to withdrawal of dues from the fund.
1989 Ga. Laws 339, 341. Under this provision, it appears that your constituent would have been entitled to apply for reinstatement and to purchase credit for previous years of service. In 1991, however, the legislature amended that statute again by "striking in its entirety Code Section 47-7-41 ... and inserting in lieu thereof" the language that is still in effect today, providing in pertinent part: "Upon reinstatement, such member shall be entitled to credit for service rendered after reinstatement to active membership in the fund but not for service prior to the date of reinstatement." 1991 Ga. Laws 755, 763-64. Presuming, as is required, that the General Assembly enacted this amendment with full knowledge of the then-existing condition of the law, it seems clear that it was the intention of the legislature in 1991 not to allow firefighters who leave service and withdraw from the Firefighters' Pension Fund and then later return, to receive credit for their previous service.
In 1998, the General Assembly enacted O.C.G.A. § 47-7-85 , which allows any firefighter who is a member of the Firefighters' Pension Fund on or after July 1, 1998, to receive credit for up to ten years of prior eligible service if that member "pays to the fund an amount sufficient to grant the creditable service authorized by this Code section without creating any actuarially determined accrued liability, as a result of granting such creditable service, against the fund . . . ." Prior eligible service is defined as service "(1) rendered by a member of the fund as a fireman or volunteer fireman; and (2) for which the member would otherwise have been eligible for credit if such member had been a member of the fund at the time such service was rendered." 1998 Ga. Laws 148, 148-49. This definition does not require the service to have been uninterrupted prior to the firefighter's becoming a member of the fund.
In 2000, Senate Bill 267 was enacted, creating O.C.G.A. § 47-7-87 and allowing firefighters age 53 or older to receive credit for "prior eligible service," which must be service rendered without interruption prior to the date the firefighter becomes a member of the fund and for which the firefighter would otherwise have been eligible for credit if he or she had been a member of the fund at the time the prior service was rendered. 2000 Ga. Laws 1507, 1508. In order to resolve the situation in the question presented to me, it must be determined whether the General Assembly in 2000 intended for "service rendered without interruption prior to the date such member became a member of the fund" to include only a circumstance in which there was no interruption between the prior service and the first day of the firefighter's membership in the fund or whether it would include, as in the case presented, prior service that was uninterrupted at the time but ceased prior to the firefighter's becoming a member of the fund again. For the reasons that follow, I must conclude that the former was the legislature's intention.
The requirement in O.C.G.A. § 47-7-87 that prior eligible service be uninterrupted prior to the beginning of membership in the fund is not included in the otherwise virtually identical definition of prior eligible service in O.C.G.A. § 47-7-85 . Under the rules of statutory construction, I must conclude that this difference in the definitions was intentional and that this additional requirement in O.C.G.A. § 47-7-87 has meaning and is not "mere surplusage." Furthermore, the General Assembly indicated that it created O.C.G.A. § 47-7-87 , in part, "to provide for creditable service for certain prior service." 2000 Ga. Laws 1507 (emphasis added). It was not created to provide credit for all prior service. Based on these considerations and the plain meaning of the words without interruption prior  to the date such member became a member of the fund, I must conclude that, in order to qualify as prior eligible service under O.C.G.A. § 47-7-87 , the firefighter's prior service must have occurred without any break in service before he became a member of the fund. To construe this language otherwise would be to disregard the legislature's intention to provide credit through this statute for only certain prior service rather than for all prior service, because all prior service could be said to have occurred without interruption for some period of time.
Construing all of these statutes in pari materia, it is my unofficial opinion that the provision of O.C.G.A. § 47-7-87 allowing firefighters age 53 or older to make payments to the Firefighters' Pension Fund in order to receive credit for prior eligible service was intended to allow those firefighters who apply for membership in the fund after they have already begun serving as a firefighter or volunteer firefighter to receive credit for service they have already rendered with no break in service prior to their applying for membership. It is, therefore, my unofficial opinion that a citizen who served as a firefighter and was a member of the Firefighters' Pension Fund from 1971 through 1984 and then resumed service as a firefighter and applied for reinstatement to the fund in 1992 is not eligible to receive pension credit pursuant to O.C.G.A. § 47-7-87 for his years as a firefighter prior to his break in service.
Footnotes
Footnotes
1 	 A member of the fund is not required to withdraw immediately upon terminating his or her work as a firefighter. Such a member may request a leave of absence of up to two years and then an extension of that leave for up to two more years. O.C.G.A. § 47-7-41(a) . This provision does not appear to apply to your constituent's situation as it is my understanding that he did not request such a leave of absence and that he did not work as a firefighter from 1984 through 1992, a period of eight years.
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You have asked my opinion as to whether a DeKalb County commissioner would vacate his office if and when he qualifies to run for the office of the County's chief executive officer (CEO). It is my opinion that a commissioner would vacate his office immediately if he qualifies to run for the CEO position, regardless of the provisions of a local law described in your request.
The underlying situation which gives rise to your request is this. DeKalb County is governed by a seven member commission and a chief executive officer, who is not a member of the commission itself. 1981 Ga. Laws 4304, 4305-09. The voters of the county at large elect the CEO to a four-year term of office. Id. at 4308, sec. 5. The county commissioners themselves also serve for terms of four years. Id. at 4307-08, sec. 3. The commissioner's terms do not run concurrently with each other, but are instead staggered so that they do not all expire at the same time. Id. The terms of office of these officers generally begin on January 1 following their election and run until December 31 four years later. Id.
A vacancy on the commission or in the office of the CEO, which occurs when at least 180 days remain in the term of the vacated office, is filled by a special election. Id. at 4309, sec. 6(b).1 Under these circumstances, within 15 days of the occurrence of the vacancy, the county election superintendent "shall issue the call for a special election to fill such vacancy for the unexpired term." Id. If the vacancy occurs when less than 180 days remain in the unexpired term of the office, then the commission itself is to appoint a qualified person to fill out the unexpired term in question. Id. at 4309, sec. 6(d).

There is also a specific local law provision dealing with members of the commission or the CEO qualifying to run for other elective offices. 1984 Ga. Laws 4916, 4917-18, § 4. Initially, this law provides that these officers must resign from office in order to be qualified to be a candidate for any another elective office, unless they are seeking to succeed themselves or the expiration date of their term of office is the same as the expiration date for the term of office they are seeking. Id. at 4917, § 4(a). The local law also provides that if such a resignation is required, then this "irrevocable resignation" must be submitted by April 1 of the year in which the election for the new office will occur. Id. at 4917, § 4(b).
However, this latter requirement regarding an "irrevocable resignation" is further qualified by a provision stating:
The April 1 date specified in subsection (b) of this section for irrevocable resignation from office shall be deemed to be the date of the creation of a vacancy, notwithstanding the fact that the resignation is not effective until the thirty-first day of December immediately following the date of the resignation.
Notwithstanding the provisions of Section 6 of this Act, no special election shall be held to fill such vacancy, and such vacancy shall be filled for the unexpired term by nomination and election at the immediately following general primary and election in the same manner as nomination and election for a full term of office as a member of the Commission . . ..
Id. at 4918, § 4(c).
The factual situation has arisen where a current member of the Commission, whose term expires December 31, 2002, is contemplating qualifying to run for the office of CEO. Qualifying for the CEO's office ends April 28, 2000. Following the provisions of the local law, this commissioner could submit a resignation prior to April 1, 2000, but remain in office until December 31, 2000. The local law contemplates a special election would then be held in conjunction with the November 2000 general election to fill this vacancy, presumably with the person elected at that time taking office on January 1, 2001, to serve out the balance of the unexpired term of the commissioner who resigned. If elected to the CEO's office, the commissioner who resigned would then begin serving a term of office stretching from January 1, 2001, until December 31, 2004.
However, contrary to the provisions of the local law, the Georgia Constitution provides otherwise as to when the vacancy in the commissioner's office would occur. The Constitution has a specific provision addressing the legal effect of an elected official qualifying to run for another elective office. It provides:
The office of any state, county, or municipal elected office shall be declared vacant upon such elected official qualifying, in a general primary or general election, or special primary or special election, for another state, county, or municipal elective office . . . if the term of the office for which such official is qualifying for begins more than 30 days prior to the expiration of such official's present term of office. The vacancy created in any such office shall be filled as provided by this Constitution or any general or local law. This provision shall not apply to any elected official seeking or holding more than one elective office when the holding of such offices simultaneously is specifically authorized by law.
Ga. Const., Art. II, Sec. II, Para. V (emphasis added). Provisions of the state Constitution are supreme and take precedence over any act of the General Assembly or a local government. See Ga. Const., Art, I, Sec. II, Para. V. As such, this constitutional provision mandates that, as an absolute matter of law, an elected officer vacates his office immediately upon his qualifying to run for another elective office, where there is more than a 30 day overlap in the two terms of office involved and where there is no statutory provision permitting the officer to hold both offices at the same time.
Applying this provision to the DeKalb County factual situation, it is clear that the local law provides for a result that is in derogation of this constitutional mandate. If a DeKalb County commissioner, whose term ends in December 2002, qualifies in April 2000, to run for CEO, and the term of office for CEO runs until 2004, there is certainly more than a 30 day overlap in the two terms. There is no provision permitting a DeKalb County commissioner to simultaneously hold both positions. Therefore, as a matter of law, the commissioner will vacate his office at the time he qualifies in April 2000, to run for the CEO position and he cannot remain in office until December 31, 2000.
I understand that the county attorney has taken a different position in the interpretation of the Constitution and this local law. That office has focused on the issue of when a vacancy is created, noting that the local law requires a commissioner to submit a resignation prior to qualifying to run for CEO. 1984 Ga. Laws 4918, § 4(c). The local law then provides that this resignation date is "deemed to be the date of the creation of a vacancy, notwithstanding the fact that the resignation is not effective until the thirty-first day of December immediately following the date of resignation." Id. Having therefore resigned prior to qualifying, the county attorney reasons that the constitutional provision regarding the vacating of an office is inapplicable and a commissioner can continue to serve in that office until the end of the year.
You and your office have rejected this interpretation of the law. As explained herein, I too must join in your interpretation of these various legal provisions. The Constitution mandates that an elected official vacates his office immediately upon qualifying for another elected office under the circumstances described above. Ga. Const., Art. II, Sec. II, Para. V. There is no room in this constitutional mandate for a local statutory exception permitting an elected officer to continue to serve past this qualifying date, regardless of how a local law may attempt to characterize his prior resignation. The Constitution itself, by operation of law, removes that official immediately from his office.
This outcome is not changed by any of the local law provisions that attempt to circumscribe this constitutional mandate.2 Instead, the answer to this question is determined solely by looking at the underlying terms of office held and sought by the commissioner in question. The "term" of the office belongs to the office itself, and not to the particular incumbent who happens to be currently occupying that office. See e.g. Hornsby v. Campbell, 267 Ga. 511 (1997) (city solicitor vacated her office by qualifying to run for district attorney); 1992 Op. Att'y Gen. 92-11 (special election required to fill unexpired term of Commissioner of Labor); 1992 Op. Att'y Gen. 92-12 ("term of office" as used in the Recall statute applies to the original term of office of an official and does not again apply to a person elected or appointed to fill a vacancy in that office); 1986 Op. Att'y Gen. 86-31 (under the Constitution, judicial appointees are specifically provided with a new term of office); 1986 Op. Att'y Gen. 86-17 (County Board of Education member vacates office by qualifying for another office where more than a 30 day overlap in terms); 1985 Op. Att'y Gen. U85-33 (member of General Assembly would vacate office when qualified to run for Mayor of Atlanta). Here there are four-year terms of office in question and the two terms of these offices overlap in a method not permitted by the Constitution, resulting in an automatic vacation of office by the commissioner in question.
To conclude otherwise would also be to ignore the requirements of O.C.G.A. § 1-3-11 , which provides:
No office to which a person has been elected shall be abolished nor the term of the office shortened or lengthened by local or special Act during the term for which such person was elected unless the same shall be approved by the people of the jurisdiction affected in a referendum on the question.
Id. (emphasis added). The purpose of this statutory provision, which was included in previous state constitutions, was "to correct an evil often practiced . . ., the use of local legislation specifically directed to amending or abolishing the term of a specified elective office to remove an incumbent or prolong his tenure." Lee v. City of Villa Rica, 264 Ga. 606, 608 n. 6 (1994) (quoting City of Mountain View v. Clayton County, 242 Ga. 163, 165-66 (2) (1978)) (emphasis added). See also Fulton v. Baker, 261 Ga. 710, 713 (1991).
The only way to harmonize the provision of the DeKalb County local legislation permitting a commissioner to remain in office after qualifying for another office and the constitutional provision mandating a person vacate their office upon qualifying is to conclude that the local legislation actually cuts short the term of the commissioner's office, so that there is no overlap of terms in excess of 30 days. However, this clearly cannot be. Not only does O.C.G.A. § 1-3-11 prohibit the shortening of a term without a referendum, but also the local law itself makes clear that this does not happen. Under the local law, once a vacancy is created on the commission, either by resignation or operation of law, a successor is either elected or appointed to serve the balance of the unexpired term in question. 1981 Ga. Laws 4309, sec. 6. Clearly, the local law does not intend to change the underlying term of office of the commissioner who is qualifying to run for the CEO's position.
Finally, I believe that this constitutional provision also carries with it a sound public policy pronouncement, reviewed and approved by the people of this State in the adoption of our Constitution. An elected official is ordinarily to dedicate himself to the service of only one office at a time. When he chooses to seek another elected position, the people have provided that he must do so at the price of vacating his current office and giving another person the opportunity to serve out the balance of that term.
As such, while the DeKalb County local law might very well require a sitting commissioner to resign prior to qualifying to run for any other elective office, the local law cannot extend his tenure in office beyond his qualifying to run for another elective office. Instead, if the DeKalb County commissioner in question qualifies in April to run for the CEO position, that commissioner will, as a matter of law, immediately vacate his office. That vacancy can then be filled in accordance with the specific provisions of the local law and the applicable state law.
Footnotes
Footnotes
1 	 Georgia law provides that local law may establish the method of filling a vacancy on a county commission. O.C.G.A. § 36-5-21(b) .
2 	 There is no question that a resignation can be made prospectively and that, once accepted, the resignation is irrevocable. See 1999 Op. Att'y Gen. U99-8.
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This is in response to your request for an opinion regarding the scope of O.C.G.A. § 47-3-92 , adopted in July, 1998. You have asked specifically as to whether sick leave accrued by an employee while a member of the Employees' Retirement System (hereinafter ERS) can be credited towards the individual's retirement service under the Teachers Retirement System (hereinafter TRS) pursuant to the authority of this statute.
Generally, the statutory section in question authorizes the use of accumulated sick leave as creditable service towards retirement under the Teachers Retirement System. Prior to its adoption, members of the Teachers Retirement System could not make use of accrued sick leave. By contrast, the counterpart system for state employees, the Employees' Retirement System, has allowed the use of forfeited sick and annual leave as creditable service since 1974. Your question arises as a result of the practice of the Board of Regents of the University System of Georgia which allows employees of other state agencies who become Regents' employees to transfer their accumulated sick and annual leave at the time of employment with the Regents. Many of these employees may have previously belonged to ERS and been employed by an employer covered by the ERS. While your question arises because of the practice of the Board of Regents specifically, the general issue goes to whether persons who accrue sick leave while not members of TRS may get credit towards retirement under TRS for that sick leave under this amendment.
The relevant portions of the statute provide as follows:
(a) For purposes of this Code section, the maximum amount of sick leave which may be accumulated in one year shall be one and one-fourth days per month of actual service. In the event any employer authorizes sick leave in excess of such amount, any such leave used in any year shall be deducted from the maximum amount of leave authorized for that year by this Code section. Nothing in this Code section shall require any employer to grant any certain amount of sick leave.
(b) Accumulated days of sick leave accrued on, after, or before July 1, 1998, for which a member has not been paid shall constitute creditable service as provided in subsection (c) of this Code section. Such creditable service may be used to qualify for retirement but may not be used to qualify for vesting for benefits. Upon retirement of a member, the employer shall certify to the board of trustees the total amount of that member's sick leave based on leave records. It shall be the duty of each employer to maintain accurate records reflecting sick leave used and accumulated by each employee and to keep such records for at least 50 years.
O.C.G.A. § 47-3-92 . The general use of the phrases "employer," "actual service," "member" and "creditable service" together in this Section suggest that this Section contemplates that the sick leave will be accrued while the person is earning creditable service as a member of TRS. Although there is no language specifying this limitation, the absence of any specific language authorizing the use of sick leave earned as a member of ERS as creditable service under TRS is notable. The General Assembly has otherwise plainly contemplated the fact that employees of the state who have been ERS members may become TRS members. There are provisions elsewhere in the TRS statute that set out the specific conditions under which ERS service can be transferred and credited to TRS. See O.C.G.A. § 47-3-81 (transfer from ERS to TRS requires payment of additional contributions). See also O.C.G.A. § 47-3-85 (TRS member may get credit for prior ERS service upon meeting specific conditions).
If the General Assembly specifically includes language in one section of a statute and fails to include that language in a provision dealing with the same subject matter, it is assumed that the exclusion is intentional. See Department of Human Resources v. Hutchinson, 217 Ga. App. 70, 72 (1995) ("The omission of [specific statutory language] 'invites the application of the venerable principle of statutory construction expressio unius est exclusio alterius: the express mention of one thing implies the exclusion of another; or the similar maxim more usually applied to statutes, expressum facit cessare tacitum, which means that if some things (of many) are expressly mentioned, the inference is stronger that those omitted are intended to be excluded than if none at all had been mentioned. [Cites omitted.]"). Under this principle, had the General Assembly intended for a TRS member to be able to receive credit for sick leave accrued while a member of ERS, it would have made specific reference to the terms and conditions under which that ERS time could be credited just as it has with all other service transferable from ERS.
As an administrative body created by the legislature, the TRS "has only such powers as the legislature has expressly, or by necessary implication, conferred upon it." Bentley v. State Bd. of Med. Examiners, 152 Ga. 836, 838 (1922). The amendment contains no specific authority to credit the sick leave accrued by a member while belonging to the ERS.
This conclusion is bolstered by the language contained in paragraph (c) of this amendment. That paragraph provides:
(c)(1) A member shall be given such creditable service, not to exceed one month of creditable service for each 20 days of sick leave, in direct relation to appropriations provided by the General Assembly to fund the provisions of this subsection together with any increase in employer contributions made pursuant to paragraph (2) of this subsection, . . .
(2) In order to fund the provisions of this Code section in whole or in part, the board of trustees is authorized, but not required, to increase the amount of employer contributions in direct proportion to the amount shown in the appropriation Acts enacted for such purpose by the General Assembly.
O.C.G.A. § 47-3-92(c) . Consistent with the overall requirements of the Public Retirement System Standards Act, defining funding standards to assure actuarial soundness, this language demonstrates the clear intent of the General Assembly to not authorize a crediting of retirement service beyond that which could be funded or recovered from TRS employers. Again, had the General Assembly intended to create a broad authority, allowing for the crediting of sick leave accrued for time other than when employed by a TRS employer, it would have made specific provision for the source of funding the cost of that retirement credit. Reviewing the auditor's statement at the time of his review of the bill, there does not appear to be any contemplation of providing for additional funding.
Based on the statutory language, the lack of authorizing language and the absence of additional funding, it is my official opinion that only days of sick leave accrued while a member of the Teachers Retirement System may be credited towards retirement under the Teachers Retirement System under the provisions of O.C.G.A. § 47-3-92 .
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You have inquired as to whether a defendant convicted of a misdemeanor offense may be sentenced pursuant to the First Offender Act, O.C.G.A. § 42-8-60 et seq. In your request, you have expressed concern that first offender treatment may only be available to a defendant that has committed felony offenses.
Official Code of Georgia Annotated § 42-8-60 provides:
(a) Upon a verdict or plea of guilty or a plea of nolo contendere, but before an adjudication of guilt, in the case of a defendant who has not been previously convicted of a felony, the court may, without entering a judgment of guilt and with the consent of the defendant:
(1) Defer further proceeding and place the defendant on probation as provided by law; or
(2) Sentence the defendant to a term of confinement as provided by law.
(b) Upon violation by the defendant of the terms of probation, upon a conviction for another crime during the period of probation, or upon the court determining that the defendant is or was not eligible for sentencing under this article, the court may enter an adjudication of guilt and proceed as otherwise provided by law. No person may avail himself of this article on more than one occasion.
(c) The court shall not sentence a defendant under the provisions of this article and, if sentenced under the provisions of this article, shall not discharge the defendant upon completion of the sentence unless the court has reviewed the defendant's criminal record as such is on file with the Georgia Crime Information Center.
There is no language in the above statute limiting its application to felony offenses. Furthermore, I am aware of no other provision in Georgia law that operates to limit the Act to felonies. In the absence of any limiting language, the statute should be construed as applicable to both felony and misdemeanor offenses.
This construction is implicitly supported by O.C.G.A. § 40-6-391(f) which prohibits first offender treatment for persons convicted of operating a motor vehicle while under the influence of alcohol/drugs. That Code Section states that "the provisions of . . . Article 3 of Chapter 8 of Title 42, relating to probation of first offenders, shall not apply to any person convicted of violating any provision of this Code section." Since all violations of O.C.G.A. § 40-6-391 are misdemeanors, see O.C.G.A. § 40-6-391(c)(1-3) , if first offender treatment were available only for felony offenses, the enactment of O.C.G.A. § 40-6-391(f) would have been unnecessary and mere surplusage. Under the rules of statutory construction, all related statutes must be construed together, giving meaning to each part of the statute, and avoiding constructions that result in surplusage and meaningless language. City of Buchanan v. Pope, 222 Ga. App. 716, 717 (1) (1996). Thus, the logical conclusion to be drawn from the enactment of O.C.G.A. § 40-6-391(f) is that first offender treatment is available for non-DUI misdemeanor offenses, unless otherwise prohibited by statute.
In addition to the above statutory support for this construction, both the Georgia Supreme Court and the Court of Appeals have reviewed cases where the appellants therein have been afforded first offender treatment for misdemeanor offenses. See Bowers v. Shelton, 265 Ga. 247 (1995) (Open Records Act case where misdemeanant was sentenced under the First Offender Act for failing to pay state income tax); Hardman v. State, 185 Ga. App. 519 (1988) (trial court did not abuse discretion in denying first offender treatment for three simple battery convictions; no implication in opinion that first offender treatment was legally unavailable and thus outside trial court's sentencing discretion) (overruled on other grounds); Littlejohn v. State, 191 Ga. App. 852, 854 (8) (1989) (First Offender Act does not prohibit imposition of a fine for a misdemeanor offense sentenced pursuant to the Act); Trogdon v. State, 176 Ga. App. 246 (1985) (first offender treatment for misdemeanor violation of O.C.G.A. § 16-9-51 ). While in these opinions the courts have not squarely addressed your inquiry, at the same time the courts have not expressed any reservation as to the legitimacy of those first offender dispositions.
The reservation expressed in your letter arises from the opinion in Arrington v. State, 234 Ga. App. 187 (1998), where the Court of Appeals stated, in passing, that the provisions of the First Offender Act "are applicable only to felonies." In Arrington the defendant pled guilty to one felony and several misdemeanors and was sentenced to five years probation on the felony under the First Offender Act and five consecutive 12-month probated sentences on the misdemeanors, to run consecutively to the felony sentence. After the defendant had completed the felony sentence, the trial court denied his request for first offender discharge, concluding that "the ten years of probation were intended to be one sentence." Id. at 188. After noting that "each count of a multi-count indictment must be sentenced separately," the Court of Appeals held that the defendant should have been discharged because the felony sentence, the only one for which he had received first offender treatment, had been completed. In reaching this decision, the Court of Appeals made no finding that the trial court had given first offender treatment for any of the misdemeanors. Thus, the statement that the First Offender Act provisions "are applicable only to felonies" is unnecessary to the holding since the Court of Appeals found that first offender treatment was given only for the felony. Therefore, as dicta, this language does not alter my construction of the First Offender Act as being applicable to misdemeanor sentences absent some contrary statutory provision.
I trust that the foregoing has been responsive to your inquiry. Please do not hesitate to contact me or my staff if I may be of further assistance in this matter.
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Request By: 		
 		Chairman, State Board of Pardons and Paroles
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You advised that the State Board of Pardons and Paroles is considering the purchase with State funds of a two-way radio to be installed in the privately-owned automobile of the Board's Parole Transfer Supervisor. The supervisor's primary duty is transporting parole violators and it is thought that a two-way radio would serve both as a communication device and as added protection to the supervisor in case of violence or attempted escape on the part of a violator.
It is clearly understood that this radio equipment will be removed from the privately-owned automobile should the supervisor's services be terminated or prior to the sale of the auto. It is also clearly understood that the radio will remain State property.
You have requested our opinion on whether there is any law which might prohibit the Board from purchasing the radio as stated above.
We have not been able to find any law which would prohibit the purchase of a radio for use under the conditions stated above.
The use of the radio in a privately-owned automobile is necessitated by the State law which requires State officers and employees to furnish their own automobiles in the performance of their duties. Ga. Laws 1962, pp. 710, 711, Ga. Code § 40-2003. We would suggest that the two-way radio be clearly and permanently labeled as property of the State of Georgia before it is installed in the private automobile. The primary purpose for this suggestion is to make absolutely certain that in the event a security interest or lien is filed on the automobile by a creditor of the owner of the automobile, the two-way radio will not be affected by the security interest. If it is clear that the debtor has no rights in the two-way radio, then no security interest can attach. Ga. Laws 1962, pp. 156, 391, Ga. Code § 109A-9-204(1).
Based on the understanding and conditions set out above, it is our opinion that there is no law which prohibits the Board from purchasing a two-way radio for use in a privately owned automobile. My office stands ready to render any further assistance you may require in your deliberations on this question.
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Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to an inquiry of recent date from Mr. Hal Rives, State Road Design Engineer, requesting my opinion concerning outdoor advertisement signs located on property to be purchased by the State Highway Department. The specific information requested is whether the rights to such billboards can be purchased along with the right-of-way and the billboard removed immediately thereafter or whether the billboard must remain in place until the expiration of the lease. Additionally, inquiry is made into the effect of an "option to renew" clause on the property to be obtained.
For the purpose of this opinion it is assumed that there is no question as to the authority of the State Highway Department to expend its funds in this manner nor of the authority of the State Highway Department to purchase or condemn property for these purposes. This opinion is also strictly limited to those facts and questions presented for discussion.
As I have pointed out in an earlier opinion dated September 16, 1970, (Op. Atty Gen. 70-163) advertisement signs per se are personal property, but under certain circumstances can be considered as part of the realty. Assuming for the moment that they are personal property, then the outstanding interest in the sign, whether in the form of leasehold, license or easement, would have to be condemned or purchased apart from the realty by the State Highway Department. The sign would then have to be removed by the owner when title to the realty passed to the State Highway Department.
If, on the other hand, appropriate circumstances exist whereupon the sign is considered a fixture and thus a part of the realty, then purchase or condemnation of the fee to the realty would pass title to the sign. The outstanding leasehold interest in the billboard would have to be condemned or purchased and compensation paid therefor. The sign could then be removed by the Highway Department when title to the realty passes.
The option to renew clause would have no effect other than as part of the compensation to be paid for the interest in the sign.
1970 Ga. AG LEXIS 213::December 18, 1970
[Group:"1970 Ga. AG LEXIS 213"]LNI:4H09-MCG0-003Y-Y36G-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 2131970 Ga. AG LEXIS 213; 1970 Op Atty Gen Ga 2761970 Op. Atty Gen. Ga. 276
Opinion 70-214
December 18, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you request my opinion as to whether the State Board of Corrections may grant a private person permission to publicize work done by that person for the Board. Specifically, it is my understanding that IBM Corporation designed and installed at one of the institutions within the Georgia Correctional System certain information processing equipment incorporating unique and advanced design ideas and functions. The corporation desires to publicize this installation in advertising material to be prepared and sponsored solely by the private corporation. It is my understanding that the installation in question does not involve the external or internal security of the institution and that the contemplated article will not in any wise deal with specific inmates or inmate case-records.
I refer you to my unofficial opinion 68-506 of December 16, 1968, Op. Atty. Gen., 1968, pp. 739-41. In that opinion, I indicated the severe legal problems involved in any form of cooperative advertising. Therefore, it is my opinion that the State Board of Corrections may not directly or indirectly contribute to the cost of the publicity which the private corporation contemplates. Aside from this caveat, there is no law specifically forbidding the granting by the State Board of Corrections of the requested permission to publicize the installation in question.
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Request By: 		
 		Director, Department of Archives and History
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your inquiry wherein you asked certain questions concerning the use of the word "record" as it is used in Ga. Code Ann. § 40-809 (Ga. Laws, 1960, p. 780) which provides for the destruction of State records.
You asked "What constitutes a record'. Would the term record' include any vital information being generated by an agency of government, whether or not it is recorded in any media."
Although there are occasions when one can look to a statute or case for guidance in determining a definition for some "records", such as "business record" ["Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of any act, transaction, occurance or event . . .",] Ga. Laws 1952, p. 177, Ga. Code Ann. § 38-711; or "hospital records", see Martin v. Baldwin, 215 Ga. 293 (1959); or court "record", see Cloer v. Vulcan Electric Company, 113 Ga. App. 766 (1966), neither the General Assembly nor Georgia case law has provided a definition for the generic term "records" as used in Ga. Code Ann. § 40-809.
Some states have judicially defined "record" or "records" thusly:
"A record' is a written memorial made by a public officer authorized by law to perform that function, the memorial being intended to serve as evidence of something written, said or done." Knights and Ladies of America v. Weber 101 Ill. App. 488 (1902). See also Owens v. Woolridge 22 Pa. County Ct. 237, 240 (1899); Nogueria v. State 123 Tex. Crim. 449, 59 S.W.2d 831 (1933).
Representative examples of the statutory definition of "record" or "records" are:
(1) "All books, papers, maps, photographs or other documentary materials, regardless of physical form or characteristics, made or received by any agency of the United States Government in pursuance of Federal law or in connection with the transaction of public business and preserved or appropriate for preservation by that agency or its legitimate successor as evidence of the organization, functions, policies, decisions, procedures, operations, or other activities of the government or because of the informational value of the data contained therein. Library and museum material made or acquired and preserved solely for reference or exhibition purposes, extra copies of documents preserved only for convenience of reference, and stocks of publications and of processed documents are not included within the definition of the word records' as used in this act." United States Code, Title 44, § 366 ("Federal Records Disposal Act"). See also Colorado Ann. Code, Chapter 131, Art. 3, Archives; Ill. Ann. Statutes, Chapter 116, § 43.5.
(2) "As used in this [State Records Management Act] record' or records' means all papers, maps, exhibits, magnetic or paper tapes, photographic films and prints, punched cards, and other documents produced, received, owned or used by an agency, regardless of physical form or characteristics. Library and museum materials made or acquired and preserved solely for reference or exhibition purposes, and stocks of publications and of processed documents are not included within the definition of the term record' or records' as used in this chapter." West Cal. Gov. Code § 14741 (West 1954). See also W.Va. Code Ann. Art. 8, § 5-8-3(b); Laws of S.D. (1967), Chap. 253, p. 341.
As there is no definition by statute or case law in this State of the word "record" as you intended it in your inquiry, i.e., State records, I cannot state authoritatively what a record is as contemplated by Ga. Code Ann. § 40-809. You may wish to consider promulgating a rule pursuant to the authority granted to the Secretary of State "to adopt rules for the government of the [Department of Archives and History]", Ga. Code Ann. § 40-804, so that all parties interested in determining what "records" are encompassed by the statute may look to the rule for guidance.
You have also asked "How inclusive is the term record' used in this law. Does this imply that no agency may destroy without the certification required in this act, any information in any media."
As stated above, I cannot state with absolute certainty what constitutes a "record". I am persuaded to the view, however, that information recorded on microfilm, movie film, or on audio or video tape, all photography, and all inputs to computers, in addition to everything written or printed on paper could nevertheless be a "record" if the definition of "record" included the phrase "regardless of physical form or characteristics" as is used in the Federal Records Disposal Act, supra.
I conclude, therefore, that there is no definition in this State, by statute or legislative act, of the term "records" as it is meant to be used in Ga. Code Ann. § 40-809. I further conclude that in the absence of legislation defining the term, an appropriate rule by the Secretary of State defining the term would be effective in setting out guides to which one could resort before employing the methods of destruction set out in Ga. Code Ann. § 40-809.
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Request By: 		
 		Director, State Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your December 15 request for opinion. Ga. Laws 1937, p. 264 (Ga. Code Ann. § 43-109) last amended by Ga. Laws 1949, p. 1079, provides that:
"The Governor shall appoint, by and with the advice and consent of the Senate, a Director of the Department of Mines, Mining, and Geology, . . . . Appointments, except to fill vacancies, shall be for terms of four years each. Such Directors shall serve for the terms for which they are appointed, and until their successors are appointed and qualified. All appointments hereunder shall be effective ad interim until the same shall be passed on by the Senate."
Code Ann. § 40-2237, enacted in by Ga. Laws 1950, p. 322, last amended by Ga. Laws 1952, p. 468, provides that:
"All employees of the State Department of Mines, Mining and Geology, including the Director, who are on the payroll of said department on the effective date of this law, who shall be issued a certificate of satisfactory service by the Director of said department shall be given permanent status under the merit system."
Reading Code Section 40-2237 alone, it would appear that the Director would not be subject to quadrennial appointment by the Governor and approval by the Senate. This apparently has not been the practice. Dr. A.S. Furcron was reappointed Director in 1967 for a term ending December 31, 1970. Georgia Senate Journal, Regular Session, 1967, p. 1307.
Unless it be considered that Code Section 40-2237 repealed, by implication, the quoted provisions of Code Section 43-109, then both Code Sections must be construed together. Repeal by implication is not favored and Code Sections, apparently conflicting on their faces, are to be construed so as to give effect to each whenever reasonably possible. Moore v. Baldwin County, 209 Ga. 541, 545-546 (1953). It would be unreasonable to assume that by the passage of Code Section 40-2237, the General Assembly intended to make a department head a permanent employee of the State, not subject to appointment by the Governor with the approval of the Senate. On the other hand, the two laws can be reconciled so that Code Section 40-2237 would be applicable during the term of the Director and would afford him the benefits of the Merit System during each such term.
It is therefore my official opinion that the office of Director of the Department of Mines, Mining and Geology, remains subject to quadrennial appointment by the Governor, with the approval of the Senate, at such times as the Director's term expires.
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Request By: 		
 		Senator, 14th District Georgia General Assembly
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is to acknowledge receipt of your recent inquiry as to whether or not a pharmacist may receive prescriptions telephoned in to him from a nursing home, fill the same, and send the filled prescriptions to the nursing home by mail.
Upon a thorough research of Georgia's law governing pharmacists and the dispensing of drugs, please be advised that there is no law presently which precisely answers your question. Likewise, there have been no cases before the Georgia Courts to decide this precise issue. Therefore, my answer to you will be based upon a statutory construction of the Georgia laws that are provided as well as the Rules and Regulations adopted by the Georgia State Board of Pharmacy.
Enclosed herein please find a photostatic copy of a portion of the Georgia State Board of Pharmacy's Rules and Regulations. Regulation No. 480-7-.01(2)1 would prevent a nursing home from transmitting prescriptions to a pharmacy for filling and transmittal to the nursing home for delivery of the prescription to the patient and the collection of a charge for the filled prescription. Therefore, if your inquiry is whether or not a nursing home may call in a prescription for filling and for transmittal to the nursing home for the benefit of a patient housed therein, then it is my opinion that this Rule and Regulation would prohibit such conduct. However, if the prescription is phoned in by a physician for filling and transmittal to the patient by way of mail -- then a further development of the law will be necessary to answer this question.
Ga. Code Ann. § 79A-102(r) (Ga. Laws, pp. 296, 299) provides a sufficiently broad definition of "prescription" so as to permit a prescription to be "transmitted by word of mouth, telephone or telegraph by a practitioner of the healing arts". (Emphasis added). With the exception of hard narcotics (class "A" narcotics), oral prescriptions properly given by a practitioner of the healing arts and properly received and transcribed by a registered pharmacist may be used in lieu of a written prescription if the provisions of the law pertaining thereto are complied with. See Ga. Code Ann. §§ 79A-807, 79A-907(f) (Ga. Laws 1967, pp. 296, 330, 349). Therefore, for all but hard narcotics, a pharmacist may receive and dispense drugs pursuant to an oral prescription.
The next question to resolve is whether or not the dispensed medication may be delivered to the patient by way of mail. This question is currently not resolved by statute or by the Board's Rules and Regulations. Inasmuch as other means of delivery are currently being used for the delivery of drugs, i.e., the use of home delivery services of pharmacies, it is my opinion that the use of the mail to deliver dispensed drugs would not be currently improper under Georgia law. However, the question as to whether or not the mail may be used to deliver filled prescriptions to patients is a matter which may be regulated by the Georgia State Board of Pharmacy. In the future, the Board may adopt Rules and Regulations to prohibit the delivery of filled prescriptions by mail should it determine that such Rules and Regulations would be advisable for the health and safety of the citizens of Georgia. See Ga. Code Ann. § 79A-208 (Ga. Laws 1967), pp. 296, 304).
Footnotes
Footnotes
1 	 "(2) To prohibit the acceptance or receiving of prescriptions by any firm, partnership, corporation or business establishment, other than a Drug Store or Pharmacy as defined by Code Section 84-1301, for the purpose of forwarding to a Drug Store or Pharmacy to be filled and returned to the accepting, receiving or forwarding agency, which, in turn, delivers the filled prescription to the patient or agent of the patient and collects the charge therefor, no business establishments, other than those defined by Code Section 84-1301, shall engage in the practice of accepting and receiving prescriptions and forwarding same to a Drug Store or Pharmacy to be filled and returned to the forwarding agency, which, in turn, delivers the filled prescriptions to the patient or agent of the patient and collects the charge therefor. No attempt shall be made to eliminate the patient-pharmacist contact and prevent proper supervisory control over the dispensing of medicines essential to the proper practice of pharmacy. It is therefore a ruling of the Georgia State Board of Pharmacy that acceptance or receiving of prescriptions by any firm, partnership, corporation or business establishment other than a Drug Store or Pharmacy is detrimental to the health, safety and welfare of the people of the State of Georgia and that such practice is to be discontinued and prohibited. The Office of the Chief Drug Inspector of the State of Georgia is charged with the enforcement of the provisions of this Regulation."
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Request By: 		
 		Chairman, State Board of Pardons and Paroles
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter asks whether the Board of Pardons and Paroles may appropriately refer to an Order which paroles an inmate to a detainer as a "conditional transfer." I understand that an Order "paroling to a detainer" does not release the inmate into free society but transfers custody to another law enforcement jurisdiction for incarceration or trial. I further understand that the change in terminology is desired so that the connotation of release into free society, inherent in the words "parole" and "reprieve" will be minimized.
The Board has, except in specified instances, "the power to grant reprieves, pardons and paroles, to commute penalties, remove disabilities imposed by law, and may remit any part of a sentence for any offense against the State. . . ." Ga. Const., Art. V, § I, Par. XI (Ga. Code Ann. § 2-3011).
The nature of a legal document is determined from its contents and not from the title given it by the author for "There is no magic in mere nomenclature." Girtman v. Girtman, 191 Ga. 173, 180 (1940). See Trobridge v. Dominy, 92 Ga. App. 177 (1955). The Board may grant relief of the type specified in the Constitution and the statutes creating the Board. The legal effect of the Board's Orders will be determined by the contents rather than the title. Girtman v. Girtman, supra. Therefore, it is my opinion that the Board may entitle or refer to Orders authorized to be entered by the Constitution or statutes by employing whatever caption it deems appropriate. In this connection, it would not be necessary for the Board to employ such words as "reprieve," "pardon," "parole," "commutation", or "remission" in the caption of its Orders.
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Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter asks whether the Georgia Peace Officer Standards and Training Council may certify law enforcement officers employed as such on the effective date of the Training Act as peace officers without regard to the physical or educational qualifications of the officer.
While law enforcement officers employed in that capacity on July 1, 1970, are exempted from the employment and educational standards, those officers may be certified as a peace officer if they so desire. Ga. Laws 1970, pp. 208, 214 (Ga. Code Ann. § 92A-2113). Certification requires the successful completion of a training program in law enforcement techniques (Ga. Laws 1970, pp. 208, 213, Ga. Code Ann. § 92A-2109) or, in the case of law enforcement officers employed in that capacity on July 1, 1970, successful completion of the basic training program or the Council's recognition of "equivalent instruction received by the peace officer before the effective date of this Act". Ga. Laws 1970, pp. 208, 214 (Ga. Code Ann. § 92A-2113). However, in addition to completion of the training program related to law enforcement techniques, no law enforcement officer may be certified by the Council as a peace officer unless he has "a high school diploma or its recognized equivalent" and has passed a medical examination which determines that he is "free from any physical, emotional, or mental conditions which might adversely affect his exercising the powers or duties of a peace officer." Ga. Laws 1970, pp. 208, 212, 213 (Ga. Code Ann. § 92A-2108). The educational and medical prerequisites to certification apply to all law enforcement officers certified by the Council. That an officer is exempt from the requirements of the Act by virtue of his employment as a law enforcement officer on the effective date of the Act does not exempt him from meeting the certification requirements of the Act if he chooses to seek certification. Moreover, the Council may not certify officers who do not meet the certification requirements specified in the Act. Moore v. Robinson, 206 Ga. 27 (1949).
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Request By: 		
 		Comptroller General
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
All statutory references herein are to Ga. Laws 1960, p. 289, officially codified as Ga. Code Title 56.
You have forwarded me a copy of an insurance policy and have requested my official opinion on several questions concerning the policy. The crux of the problem centers around the following exclusion set out in the policy:
"No benefits are payable under this policy because of injury for which compensation is payable under any Workmen's Compensation Law or any Employer's Liability Act."
You first ask whether the above exclusion would constitute unfair discrimination as defined by the Insurance Code since an identical premium is charged for a class which may or may not be covered by workmen's compensation at the time the insurance contract is entered into.
Unfair discrimination in the insurance field is prohibited in Georgia. Ga. Code § 56-703. Unfair discrimination, for the purposes of enforcing the unfair trade practices section of the Georgia Insurance Code, is defined in Ga. Code § 56-704(7). The aspect of the definition which concerns you prohibits the making or permitting of any unfair discrimination between individuals of the same class and of essentially the same hazard in the benefits payable under any policy or contract of accident or sickness insurance. Ga. Code § 56-704(7)(b).
We have been unable to find any instance where this question has been decided by any court in the United States. The closest decision on point we have encountered is Wolf v. Employers Mut. Liability Ins. Co., 40 F. Supp. 635 (D. Minn. 1941, appeal dismissed per stipulation, 122 F.2d, 720 (8th Cir. 1941). In that case the court held that although a restrictive endorsement contained in an insurance policy only applied to one person, the endorsement was not necessarily an illegal discrimination. The court reasoned that while some differences may exist in the rights of respective insureds under their insurance policies, this does not necessarily indicate the existence of unfair discrimination.
It is commonly agreed that the purpose of an unfair discrimination statute is to secure to all persons equality as to the burdens imposed as well as to the benefits derived by preventing discrimination in favor of certain individuals of the same class. In this manner, the prospective purchasers of insurance in the same class shall not be discriminated against by inducements being given to one which are not available to all. The statutes attempt to prohibit insurance agents from offering different terms to prospective buyers as inducements to insure. Appleman, Insurance Law and Practice, Sec. 7018; Couch on Insurance 2D, Sec. 30:49.
A review of the case discussed above as well as the general works on insurance which discuss unfair discrimination indicates that the exclusion you have set out in your letter is probably not unfairly discriminatory under the Georgia law. However, because the matter has not been specifically passed on by Georgia courts and because under the law the Insurance Commissioner is the proper person to make final decisions in matters concerning unfair trade practices, I hesitate to unequivocally answer your question in the negative. It may be that a full hearing on this question would reveal additional factors such as the intent of the insurer and other conditions not apparent from your letter that would bring the exclusion within the area of unfair discrimination. However, based upon the information before us at this time, our legal research indicates that the exclusion is not necessarily unfairly discriminatory.
You have asked several other questions in the event our answer to your first question is in the negative. For the balance of this opinion, we will assume that our answer was in the negative and we will proceed to the remaining questions. You next wish to know whether the above exclusion would apply to accidental death benefits because the exclusion does not refer to a fatal injury. You point out that injury is defined in the insurance policy as follows:
" Injury wherever used in this policy means bodily injury caused by an accident occurring anywhere in the world while this policy is in force and resulting directly and independently of all other causes in loss covered by this policy'".
While the definition of injury set out above does not expressly include fatal injury or death, it is the overwhelming majority of opinion in the United States that the word "injury" includes death resulting from injuries and generally "injury" is a generic term which naturally includes injuries of both classes, fatal and nonfatal. See King v. Patellis, 181 Ga. 157, 181 S.E. 667 (1935); and see generally Words and Phrases, "Injury (Fatal Injury)" for a listing of the many courts which have reached the same conclusion.
The Georgia courts have held that where the provisions of an insurance contract are clear and free of ambiguity, the courts can afford them no construction save that which they clearly import. Hartford Accident and Indemnity Co. v. Hulsey, 220 Ga. 240, 138 S.E.2d 310 (1964); Great American Ins. Co. v. Lipe, 116 Ga. App. 169, 174, 156 S. E. 2d 490 (1967).
For these reasons, we believe that the terms of the exclusion apply to a fatal injury.
You then point out that the exclusion is not set forth either with benefit provisions of the insurance policy or under an appropriate caption such as "exceptions" or "exceptions and reductions". In light of Ga. Code § 56-3002(5), you wish my opinion on whether the exclusion is applicable.
The Code Section you point out provides that no policy of accident and sickness insurance shall be delivered in Georgia unless it meets certain requirements. One of the requirements is that exceptions and reductions of indemnity, with certain exceptions not relevant here, must either be included with the benefit provisions to which they apply or under an appropriate caption such as "exceptions" or "exceptions and reductions". In the specimen policy form you forwarded to us, the exclusion is not set forth as required by this section. For this reason, this exclusion does appear to be in violation of the Code Section cited above. For the effect of this violation, see Ga. Code § 56-3014.
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December 9, 1970
Request By: 		
 		Director, Division for Children and Youth
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested an opinion on the authority of the Division for Children and Youth to provide medical care for children in its custody with or without the consent of the child's natural parents. In addition, you raised the question of whether the Division may furnish medical care in emergency situations where parental consent cannot be secured.
The Division for Children and Youth is by statute (Ga. Laws 1963, p. 81, codified in material part as Ga. Code Ann. Chapter 99-2) specifically authorized and required to provide medical care to children over which it has legal custody. Ga. Code Ann. §§ 99-211(i); 99-203(1). However, this responsibility entailed by legal custody is expressly qualified to the extent that it shall be exercised "subject to the powers, rights, duties and responsibilities of the guardian . . . of the child or youth, and subject to any residual parental rights and responsibilities." Ga. Code Ann. § 99-203(1).
Generally speaking, parents have the primary duty to furnish the necessaries of life, including medical care, to their children. Evans v. Collier, 79 Ga. 315, 318 (1887); 39 Am. Jur. Parent and Child, § 47, p. 672. It has also been recognized that this primary parental duty may continue even where legal custody of the child has been awarded to another person. See, e.g., Ga. Laws 1968, pp. 1013, 1031, Ga. Code Ann. § 24-2426; Stubbs, Georgia Law of Children § 129, p. 285; 39 Am. Jur., Parent and Child, § 41, p. 651. Such a person, including the Division, would stand in loco parentis to the child and have a concurrent duty with the parents to provide maintenance and medical care. 39 Am. Jur., Parent and Child § 61; Ga. Code Ann. § 99-203(1). Of course, the parental duty may be modified or abrogated by court order, e.g., severing the parental relationship. See Ga. Laws 1968, pp. 1013, 1032, Ga. Code Ann. § 24-2427.
Assuming a continuing parental duty to provide medical care, it is ordinarily left to the parent to decide just what is necessary for the health of the child, so long as the parent exercises reasonably prudent judgment. 39 Am. Jur., Parent and Child § 47, p. 673. Thus, the consent of the parent should generally be secured before surgery, dental work, blood extraction or other medical measures involving possible injury to the child are undertaken; otherwise, the law may afford no protection to those furnishing treatment in the absence of ratification by the parents. 39 Am. Jur., Parent and Child § 47, p. 673.
In 1969, the "Children and Youth Act" was amended to provide that medical, hospital, surgical and dental services authorized to be provided by the Division may be provided on an emergency basis without securing prior consent to the parents or legal guardian of a child under 21 years of age. Ga. Laws 1969, p. 939 [Ga. Code Ann. § 99-211(i)]. This specific grant of unilateral authority by the General Assembly as to emergency care would under common rules of statutory construction indicate that the Division would not have such authority when an emergency situation does not exist. See City of Macon v. Walker, 204 Ga. 810 (2) (1948), expressio unius est exclusio alterius. Also, if the Division had authority to provide ordinary medical treatment without parental consent, the 1969 amendment authorizing such treatment in emergency situations would not have been necessary. Therefore, I would advise that in all cases where practical, the Division secure the prior consent of the parents or guardian before providing medical treatment to a child over which it has custody. This consent may be obtained in advance of anticipated treatment by written statement of the father, the mother in the absence of the father, or the legal guardian. Such prior consent to medical treatment would not be necessary in those cases where all parental rights have been severed by court order or otherwise; where a court has made specific provision for the furnishing of medical care without parental consent; where parents have unreasonably refused to allow needed medical care; and in the emergency situations envisioned by the 1969 amendment referred to above.
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Request By: 		
 		Director, Department of Family and Children Services
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested an opinion on the question whether the Department of Family and Children Services may implement that part of a proposed contract with Georgia Indigents Legal Services, Inc., (GILS) which requires funds to be disbursed in advance of anticipated expenses. The contract clause in question provides as follows:
6. Disbursements. Said DFCS funds shall be disbursed in equal quarterly installments in advance of anticipated expenses as set forth in a proposed budget to be submitted to DFCS by the GILS administrator.
In answer to your question, I have found no provision of the Georgia Constitution or Laws which would prohibit the implementation of the above-quoted clause of the contract between the Department and GILS.
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Request By: 		
 		Director, Office of Administration Georgia Department of Public Health
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated November 20, 1970, requesting my opinion as to whether the Georgia Regional Hospital at Atlanta, which is located in DeKalb County, is subject to DeKalb County property taxation. I understand that the hospital is operated, under a lease from the Georgia Building Authority (Hospital), by the Georgia Department of Public Health for the care and treatment of members of the general public who have mental, alcoholic and drug problems.
Unquestionably, the hospital is public property and, as such, it is exempt from all property taxation, whether it be state, county, or municipal taxation. Ga. Code Ann. § 92-201. See also Sigmon v. Brunswick Port Authority, 214 Ga. 332 (1958).
In considering your question, I have examined the local constitutional amendment authorizing DeKalb County to construct, operate and maintain storm sewers and street lights and to finance such construction, operation and maintenance by the levy of property taxes and special property assessments. Ga. Laws 1958, p. 485 (See Ga. Code Ann. § 2-5701, "Local Amendments Under Former Section"). There is nothing in that amendment which does away with the property tax exemption enjoyed by public property owned by the state or its instrumentalities. If it were so construed, it would be a general rather than a local amendment and would be invalid, since it was not ratified in the manner in which general amendments must be ratified.
Therefore, it is my opinion that the Georgia Regional Hospital at Atlanta is not subject to DeKalb County property taxation.
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Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your letter of November 3, 1970, wherein you requested an opinion as to whether or not railroad and public utility companies assessed by you are required to pay ad valorem taxes in Macon, Bibb County, on or before November 15.
On November 3, 1964 (Ga. Laws 1964, p. 1067) a constitutional amendment was ratified which authorized the governing authorities of the City of Macon and Bibb County by joint resolution to merge and consolidate the taxing offices, officers and functions of Macon and Bibb County (Art. XI, Sec. I, Par. VI, of the Constitution of the State of Georgia; Ga. Code Ann. Local Amendments following § 2-7806).
On May 6, 1970 said city and county governing authorities adopted a "joint ordinance" which, among other things, provided that "State and County taxes payable hereunder shall be final, due and payable on November 15 in such year. . . ."
The above constitutional amendment provides that by a joint resolution the respective governing authorities can specify and provide for the time, manner and method of return, collection, property assessment, notice of assessment, hearing, appeal, arbitration or review of property assessment, lien, priority of lien and collection of ad valorem taxes levied by the City of Macon, County of Bibb, and State of Georgia. The time of collection must mean the date such taxes are required to be paid.
The situation here differs from that dealt with in an unofficial opinion from this office dated July 28, 1965 (Op. Atty. Gen. June 15, 1965 to Dec. 31, 1966, Op. 65-24, p. 36) as there the authorization applied only to taxes returned to the respective city-county and here the authorization applies to all taxes levied by the city, county or State.
Therefore, it is my official opinion that railroad and public utility companies assessed by you are required to pay their ad valorem taxes in Macon, Bibb County, on or before November 15.
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Opinion 70-203
December 7, 1970
Request By: 		
 		Chief Counsel, Department of Transportation, Federal Highway Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my assistance in compiling and examining the authority which exists in Georgia for the State Highway Department to own, control and administer the airspace above and below Federal-aid highway rights-of-way. I understand that the Federal Highway Administration is in the process of developing policies and procedures relating to the use of such airspace in order to conserve the use of land and protect our environment.
You have requested my assistance in connection with four specific questions concerning the State Highway Department. These questions and appropriate citations are as follows:
1. "Does the State Highway Department own the airspace above and below highway rights-of-way acquired by condemnation?"
See Ga. Laws 1961, p. 517, Ga. Code Ann. Chapter 36-13 and in particular Code Ann. § 36-1303 for the authority of the State Highway Department to condemn property in fee simple absolute. See also Ga. Code Ann. § 85-201 which in defining reality provides:
"The right of the owners of lands extends downward and upward indefinitely."
2. "Does the State Highway Department own the airspace above and below highway rights-of-way acquired by purchase?"
See Ga. Code Ann. § 85-201.
3. "Does the State Highway Department have authority to control the use of such airspace and to administer the use of such airspace?"
My research has failed to uncover any specific authority granted to the State Highway Department in this regard.
4. "Does the State Highway Department have authority to lease airspace above and below highway rights-of-way for nonhighway purposes?"
See in this regard the enclosed opinion (Op. Atty. Gen. 70-77) of the Attorney General dated May 1, 1970, to Jim L. Gillis, Sr., Director, State Highway Department of Georgia; and see also Ga. Laws 1955, pp. 559, 561, Ga. Code Ann. § 95-1702a which restricts the use of rights-of-way of limited access highways.
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Request By: 		
 		Supervisor of Purchases
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
For purposes of State law regulating the office of the State Supervisor of Purchases, you wish to know if an area planning and development commission is either a State agency or a local political subdivision.
Under State law, the Supervisor of Purchases has the duty and authority to purchase supplies, material and equipment for the various agencies of State government. Ga. Laws 1937, p. 503, as amended (Ga. Code Ann. § 40-1902). The General Assembly has also authorized the Supervisor of Purchases to permit local political subdivisions, on an optional basis, to purchase their supplies through the office of the Supervisor of Purchases. Ga. Laws 1968, p. 1352, as amended by Ga. Laws 1969, p. 940 (Ga. Code Ann. §§ 40-1945 through 40-1948).
The 1970 law reorganizing the State Planning and Programming Bureau sets forth the duties, powers and operation of the various area planning and development commissions (hereafter APDC). Ga. Laws 1970, pp. 321, 329-332, §§ 11 through 17 (Ga. Code Ann. §§ 40-2917 through 40-2923). The 1970 law authorizes each APDC to "utilize the services of the State Purchasing Department". Ga. Laws 1970, pp. 321, 330, § 14(d) (Ga. Code Ann. § 40-2920(d). You wish to know whether the 1970 law authorizes you to recognize these APDC's as having the same status as other State agencies or whether they have the same status as local political subdivisions or whether they should be treated in a different manner.
After a review of the 1970 law, it is my opinion that an APDC is neither a State agency nor a local political subdivision within the meaning of the statute regulating the office of Supervisor of Purchases. While I do not think it is necessary to go into the reasons for this conclusion at length, I believe that a review of the powers granted to the various APDC's will indicate that the General Assembly did not intend them to be an agency of State government or a local political subdivision. Ga. Laws 1970, pp. 321, 330, § 14 (Ga. Code Ann. § 40-2921); for a definition of a political subdivision, see Richmond County Hospital Authority v. McLain, 112 Ga. App. 209, 144 S.E.2d 565 (1965).
Since they are neither State agencies nor local political subdivisions, State law will not allow the Supervisor of Purchases to issue an official purchase order on their behalf. This is so because it is illegal for the Supervisor of Purchases to purchase any property through his office for the ownership of anyone other than the State of Gerogia, with the exception of local political subdivisions. Ga. Laws 1939, pp. 160, 175 (Ga. Code Ann. §§ 40-1936, 40-1937, 40-1945 through 40-1948). However, short of issuing official purchase orders, I believe the intent of the General Assembly was to authorize these APDC's to use your office to obtain the best prices and terms available in the marketplace and it is my opinion that you may use the good graces of your office to assist these APDC's in any way possible, within the limits set out above.
A possible alternative would be for the local political subdivisions to purchase the necessary equipment, material or supplies through your office and then appropriate or loan the material, equipment or supplies to the APDC in their area. This transfer is apparently authorized under the 1970 law discussed earlier in this opinion. Ga. Laws 1970, pp. 321, 331, § 16 (Ga. Code Ann. § 40-2922).
It is therefore my official opinion that for purposes of State purchasing law, an area planning and development commission is neither a State agency nor a local political subdivision.
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Opinion 70-201
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Request By: 		
 		Chairman, State Board of Pardons and Paroles
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your recent letter in which you ask several questions related to the release of inmates and their return to the correctional system. Your questions and my opinion with respect to each will be stated separately.
Your first question asks whether inmates released by the Board on "probation" who are now categorized as "conditional releasees" by virtue of Woodall v. State, 122 Ga. App. 653 (1970), are entitled to the good time credits granted parolees or regular conditional releasees.
For background, the Board has in the past released inmates from the correctional system on Orders requiring the inmate to serve the remainder of his sentence on probation subject to the supervision of the judges of the superior courts and persons employed in the State probation system. The Court of Appeals in Woodall v. State, supra, has pointed out the distinction between probation, which is a judicial power, and relief granted by the State Board of Pardons and Paroles, the latter of which is an executive power.
Woodall v. State, supra, classifies inmates released on probation by the Board as "conditional releasees" and requires that the Board deal with them, insofar as supervision and revocation are concerned, in the same manner that cases involving parolees and regular "conditional releasees" are handled. For the purpose of this opinion, the term "regular conditional releasee" means the form of Order utilized by the Board in cases involving indeterminate sentences.
By classifying the Board's "probationers" as "conditional releasees," the Court of Appeals has, in my opinion, held that there is no legal distinction between an inmate released by the Board on "probation" and an inmate released by the Board on parole or regular conditional release.
The Board has been authorized to adopt rules providing for good time credits for inmates "serving their sentences on parole. . . ." Ga. Laws 1965, pp. 478, 481 (Ga. Code Ann. § 77-520). As the court has placed a Board "probationer" on the same footing with a parolee or conditional releasee, it is my opinion that the Board's rules governing good time should be applied to such "probationers."
Your second question asks whether revocation jurisdiction is retained by the court during service of that portion of a sentence ordered by the court to be served on probation when the inmate has served a portion of the sentence in the penitentiary and the Board has remitted a portion of the penitentiary sentence to probation.
Under the Woodall case, the Board has jurisdiction to revoke "probation" granted by the Board. During that period in which the inmate is serving a portion of the sentence on probation ordered by the court, the court has jurisdiction of revocation proceedings. Ga. Laws 1956, pp. 27, 31, as amended (Ga. Code Ann. § 27-2709).
Your third question asks whether, in revocation proceedings involving indigent inmates released on "probation" in situations similar to that in Woodall v. State, the Board should furnish legal counsel.
The Board is not obligated to provide legal counsel for indigents at parole revocation hearings. Bell v. Oswald, 305 F. Supp. 878 (U.S.D.C., S.D. N.Y. 1969); Lewis v. Rockefeller, 305 F. Supp. 258 (U.S.D.C., S.D. N.Y. 1969); Mason v. Field, 308 F. Supp. 205 (U.S.D.C., C.D. Cal. 1970); Bradshaw v. Parker, 307 F. Supp. 451 (U.S.D.C., M.D. Pa. 1969); Wilkerson v. Patterson, 303 F. Supp. 665 (U.S.D.C., Colo. 1969); Mead v. California Adult Authority, 415 F.2d 767 (9th Cir. 1969); Jones v. Rivers, 338 F.2d 862 (4th Cir. 1964); Paige v. Pennsylvania Board of Parole, 311 F. Supp. 940 (U.S.D.C., E.D. Pa. 1970).
Although the Board has referred to Woodall-type cases as probation, the status of the inmate is the same as that of a parolee or conditional releasee. Woodall v. State, supra. Therefore, it is my opinion that the Board is not obligated to furnish legal counsel to indigent "probationers" who appear before the Board in revocation proceedings.
Your fourth question asks whether a revocation hearing should be conducted by the Board if Mr. Woodall should be returned to the correctional system and cannot be so returned without a hearing.
If Mr. Woodall should be returned to the correctional system, but cannot be without a hearing, the hearing should be conducted by the Board. Woodall v. State, supra. In this connection, conviction of crime or a guilty plea authorizes the Board to revoke a parole without a hearing. Ga. Laws 1965, p. 478 (Ga. Code Ann. § 77-519).
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December 3, 1970
Request By: 		
 		Coordinator of Highway Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my official opinion on whether or not a Hospital Authority, which operates a regular ambulance service, may employ a private ambulance service on a per trip fee basis as a back up when the Hospital Authority's ambulances are not available to make such calls.
Enclosed herein please find a photostatic copy of an Opinion of mine dated July 9, 1968, in which it was concluded that the operation of an emergency ambulance service would be a necessary or usual adjunct of the operation of a Hospital Authority and would therefore come within the scope of the legislative definition of "all utilities and facilities deemed by the authority necessary or convenient for the efficient operation thereof." Op. Atty. Gen. 1968, p. 396 [No. 68-280].
As provided in Ga. Code Ann. § 88-1805 (c) (Ga. Laws 1964, pp. 499, 601, as amended), every Hospital Authority is given the power, "To make and execute contracts and other instruments necessary to exercise the powers of the Authority." Under the provisions of Ga. Code Ann. § 88-1819 (Ga. Laws 1964, pp. 499, 609), "This Chapter being necessary for the welfare of the citizens of the State, shall be liberally construed to effect the purposes hereof. . ." (Emphasis added). Therefore, Hospital Authorities are given the expressed authority to contract and said contracts are to be construed liberally when for the benefit of the general public.
The question of whether or not a Hospital Authority may contract with a private ambulance service was resolved by the case of Macon Ambulance Service v. Snow Properties, Inc., 218 Ga. 262, 127 S.E.2d 598 (1962). That case in part held that a Hospital Authority may contract with a private ambulance service to provide ambulance services. Therefore, it is my opinion that such contracts are authorized by the Georgia Hospital Authorities Law, Ga. Laws 1964, p. 499 (Ga. Code Ann. Ch. 88-18) as construed by this office and by the Supreme Court of Georgia.
If a Hospital Authority should, in its discretion, decide to enter into such a contract -- it is doubtful if a court would interfere with such a decision.
The Supreme Court of Georgia in the Macon Ambulance  Service Case, supra, held, "A Board of a Municipality empowered to perform a particular act in its discretion will not be interfered with or controlled by the courts in its discretionary acts unless its discretion is manifestly abused, nor will the Court inquire into the details of the matter adopted to carry the matter into execution." See also Lawson v. City of Moultrie, 194 Ga. 699, 22 S.E.2d 592 (1942); Ashley v. City of Greensboro, 206 Ga. 800, 58 S.E.2d 815 (1950); Dyson v. Dixon, 219 Ga. 427, 134 S.E.2d 1 (1963).
From the above discussion of law concerning the question you tendered, I conclude that a hospital authority may enter into a contract with a private ambulance service, on a trip by trip basis, to provide for a back up ambulance service for the Authority.
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Request By: 		
 		Executive Assistant Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the letter of recent date from Mr. Lewis E. Parker, State Highway Urban Engineer, requesting my opinion concerning the expenditure of State Highway Department funds for recreational and park facilities in the proposed construction of Interstate Route 485. As I understand the factual situation involved, the proposed route of Interstate 485 will cross Orme Park which is owned by the City of Atlanta. The proposed plans call for a bridge to span the park and the State Highway Department desires to redevelop the portion of the park within the right-of-way and under the bridge in order to make it compatible with the changed conditions. The plans are to develop a basketball court, picnic tables and benches and a foot bridge across the creek, all within this right-of-way. These facilities would not be accessible to the travelling public using the highway but would be primarily for the benefit of the residents of the city using this park.
Two specific questions have been posed. My opinion regarding the same is as follows:
1. "Can the department include the construction of recreational and park facilities, such as those mentioned above, in our contract for the construction of Interstate Route 485 if the construction is financed with 90 percent Federal and 10 percent State funds irrespective of other consideration given the City for the property taken?"
I am of the opinion that these items of recreational and park facilities may not be the subject of the expenditure of State Highway funds as a part of the construction costs of Interstate Route 485. The 1960 Amendment to the Constitution of the State of Georgia of 1945, Article VII, Section IX, Paragraph IV [Ga. Code Ann. § 2-6204(b)], appropriates "an amount equal to all money derived from motor fuel taxes received by the State Treasurer . . . for all activities incident to providing and maintaining an adequate system of public roads and bridges in this State. . . ." I am of the opinion that these recreational and park facilities are not activities incident to providing and maintaining an adequate system of public roads and bridges.
It would appear, however, that perhaps these items could be the subject of expendture of 100 percent Federal funds under Title 23 U.S. Code Section 319. If these items were approved by the Department of Transportation for an expenditure of Federal funds for landscape and roadside development, then the State Highway Department is authorized to acquire and improve strips of land for such purposes under the provisions of Ga. Code Ann. § 95-1519 (Ga. Laws 1967, pp. 421, 422).
2. "When the department acquires the property across the park from the City, can the construction of recreational and park facilities be done by the department in consideration for property taken?"
The answer to this question is again in the negative for the same reasons as outlined above. It should be pointed out, however, that the department can, of course, pay to the City of Atlanta just and adequate compensation for the park property within the area of the required right-of-way for Interstate 485 and the City could then in turn use those funds for the construction of these recreational and park facilities.
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Opinion 70-198
November 27, 1970
Request By: 		
 		Chairman, State Highway Board of Georgia
Question: 		Your letter of November 23, 1970, requested an opinion on the following questions:
 		1. For what term of office was Mr. Jim L. Gillis, Sr., elected Director of the State Highway Department?
 		2. What is the legal status of the Resolution adopted November 19, 1970, by the Highway Board of Emory G. Parrish authorizing him to carry on the duties of the Director of the State Highway Department? (Copy attached)
 		3. How shall the vacancy created by Mr. Gillis' resignation be filled according to Georgia law?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Upon information, the pertinent facts are as follows:
The Facts
On the 19th day of November, 1970, Honorable Jim L. Gillis, Sr. was re-elected by the State Highway Board of Georgia to a new four-year term as Director of the State Highway Department of Georgia. For what term of office was Mr. Gillis so elected?
The State Highway Department of Georgia and the State Highway Board were reorganized by Georgia Laws 1963, p. 3, et seq. The said Act introduced a new Section 4, and subparagraph (g) of that section (see Ga. Code Ann. § 95-1602(f)) provided that the first Director should be named by the Governor, but that ". . . beginning in 1967 and in subsequent years, said Director shall be elected by a majority vote of the members of the Board present and voting, and shall serve for a term of four years and until his successor is elected by the Board and qualified; said Director shall be subject to removal by the Board for just cause, after reasonable notice, copy of charges, hearing and opportunity for the presentation of evidence."
Under authority of said Act, the Governor named Honorable Jim L. Gillis, Sr. as Director of the State Highway Department of Georgia, and this appointment expired on January 1, 1967, as that was the limitation placed upon the authority of the Governor by said Act.
Subparagraph (c) of Section 4 of said Act provides that "The State Highway Board shall meet in regular session one day in each month, . . .," and the State Highway Board established the third Thursday of each month as its meeting day. In consequence, in order that there might be no vacancy in the office of Director, the State Highway Board, as shown by its Minutes for December 15, 1966, took note of the fact that, beginning with January 1, 1967, it was the duty of the State Highway Board to elect a Director, whose term of office would begin on January 1, 1967, all as provided for by said subparagraph (g) of Section 4 of the 1963 Act. The said Resolution by the State Highway Board elected Honorable Jim L. Gillis, Sr. as Director of the State Highway Department of Georgia; and, as a matter of law, the term of office necessarily began on January 1, 1967, for he served until that date under the appointment of the Governor, which the State Highway Board of Georgia had no authority to disturb.
It follows, therefore, that, except for his resignation as hereinafter discussed, the present term of office of Honorable Jim L. Gillis, Sr. would not have expired until December 31, 1970; and his authority, as Director, could not have been disturbed in any manner by the State Highway Board of Georgia, except under the provisions of the last phrase of said subparagraph (g) of Section 4 of the 1963 Act.
In consequence, it becomes absolutely clear that when the State Highway Board of Georgia, on the 19th day of November, 1970, re-elected Mr. Gillis, that term of office would have extended from January 1, 1971, to December 31, 1974. However, immediately following his re-election as Director of the State Highway Department of Georgia, Mr. Gillis resigned, effective immediately. The State Highway Board passed a Resolution on said date of November 19, 1970, reluctantly accepting the resignation of Mr. Gillis, and reciting that "WHEREAS, it is necessary to carry on the duties and operation of the Department to name an official to perform the duties of a Director, and resolving that Emory C. Parrish be and he is hereby designated to carry on all duties of the Director required by law in his capacity as Executive Assistant Director of the State Highway Department of Georgia until a new Director can be duly and officially elected."
The Law and the Constitution
The Director of the State Highway Department of Georgia is a constitutional officer, (Art. V, Sec. XI, Par. I, Ga. Code Ann. Supp., § 2-3506). His powers and duties are defined by law, pursuant to the aforesaid constitutional provision. See Ga. Laws 1950, p. 62, as amended [Ga. Code Ann. § 95-1602 (e); § 95-1620 (b); § 95-1621] and see also Ga. Laws 1961, p. 517 [§ 36-1303 (6) Ga. Code Ann.].
The powers and duties of the Director of the State Highway Department have been confirmed by numerous decisions of our appellate courts, including State Highway Department v. Smith, 219 Ga. 800 (1964); State Highway Department v. Respess, 111 Ga. App. 421 (1965); and State Highway Department v. Respess, 111 Ga. App. 787 (1965).
One of the most important functions of the Director is the exercise of the power of eminent domain under the provisions of Chapter 36-13 of the Code. This question has been tested many times in our courts. In State Highway Department v. McCurdy, 217 Ga. 731, at 735 (1962) the Supreme Court said that ". . . the exercise of a legislative power delegated by the General Assembly must be in strict conformity with the Statute conferring the authority. . . ." The power of eminent domain is not vested in the State Highway Board, but in the Director of the State Highway Department of Georgia (Ga. Laws 1963, p. 124). A recent case confirmed this; holding, in effect, that the power of exercise of eminent domain is vested by law in the Director of the State Highway Department of Georgia, and that any effort by the State Highway Board to authorize him to exercise the power of eminent domain was meaningless. Pye v. State Highway Department of Georgia, 226 Ga. 389 (1970).
Applying the reasoning and logic of these decisions, it is obvious that there must be a Director of the State Highway Department, duly elected and qualified, in order to carry on certain functions of that department as its Chief Executive Officer.
The Status of Emory C. Parrish
The title of the position of Mr. Parrish is "Executive Assistant Director of the State Highway Department of Georgia." The law makes no provision for any such office or title. As I understand it, the office of executive assistant was created by Mr. Gillis, in cooperation with the State Merit System, under authority vested in him by the General Assembly under Georgia Code Annotated, section 95-1621. It becomes clear, therefore, that Mr. Parrish was not and is not a public officer, and that the only powers he ever had, as Executive Assistant Director, are such powers as the Director could lawfully assign to him. It is no doubt true that the Director had authority to delegate to him certain administrative duties; however, under the law as hereinbefore cited, there were certain duties which only the Director could perform, including the power to sign Declarations of Necessity for Eminent Domain procedures under Chapter 36-13 of the Code, the signing of contracts and similar matters. Such functions could not be delegated by the Director to Mr. Parrish.
The Resolution of the State Highway Board of November 19, 1970, does not purport to name Emory C. Parrish as the Director of the State Highway Department; nor even to name him as "Acting Director." This Resolution merely undertakes, while retaining Mr. Parrish as Executive Assistant, to authorize him to carry on the duties of the Director of the State Highway Department of Georgia.
Does this constitute Mr. Parrish as a "de facto" Director of the State Highway Department of Georgia? I have researched the many decisions in respect to de facto officers, and have found one case directly in point. This is the case of Bedingfield v. First National Bank, 4 Ga. App. 197 (1908). In that case, the Court of Appeals defined a de facto officer as follows:
"An officer de facto is one who has the reputation of being the officer he assumes to be, and yet is not a good officer in law."
In the body of that opinion, the court held:
". . . This judge pro hac vice is only to be appointed in the manner provided by law, and any one selected to preside in the trial of a case, in the emergency created by the disqualification of the judge, must be appointed and selected in one of the modes prescribed by law. If this be not done, there is Judge; Consequently no court; and, as a sequence, there can be no judgment, and the entire proceeding is a nullity. . . ."
This case, in my opinion, states the true principles of law as related to the present situation. It will be remembered that the constitutional provision, as hereinbefore cited, Ga. Code Ann., § 2-3506, supra, also provides that the General Assembly shall define by law the powers and duties of the State Highway Board. Subparagraph (g) of Sec. 4 of Ga. Laws 1963, at page 9, and subparagraph (f) of Ga. Code Ann., § 95-1602, authorize the State Highway Board to elect a Director, beginning with January 1, 1967, and for a term of office of four years. This is the only specific authority which the State Highway Board possesses in respect to the Director, except the power of removal, and then only for just cause and after notice, hearing, and opportunity to present evidence. As in the Bedingfield case, supra, the matter is prescribed and defined by law, and any effort by the State Highway Board to designate an employee of the State Highway Department to discharge the duties of the Director is a nullity.
In Parrish, et al. v. Town of Adel, 144 Ga. 242 (1915), the town charter provided for the appointment of three citizens who are freeholders by the town counsel as tax assessors. The town counsel appointed the tax assessors from their own body. The court said that such appointment was illegal and held further:
"Though the general rule is recognized to be that a person who enters into an office and undertakes to perform the duties thereof by virtue of an appointment or election, though ineligible to the office, may be an officer de facto, so as to render his acts valid as to third persons, yet where the commission or record evidencing the appointment shows on its face that the appointment is without  legal authorization, the appointee is not an officer de facto, so as to make his acts legal." (Emphasis added.)
In the case of Jones v. Mills, Warden, 216 Ga. 616 (1961), the court held that "A State office can be created only by the Constitution or laws of this State." Following such ruling, the court held that, although Jones had been known as "Director of the Motor Fuel Tax Unit of the Department of Revenue of the State of Georgia," no such office was provided for by law and, in consequence, Jones was not a public officer. Certainly, this ruling would apply with equal force to the alleged office of "Executive Assistant to the Director of the State Highway Department of Georgia," for no such office is provided for by law.
Conclusions
A. When Mr. Gillis resigned on the 19th day of November, 1970, a vacancy was created in the office of Director of the State Highway Department of Georgia, not only for the present term, expiring on December 31, 1970, but for the ensuing term, beginning on January 1, 1971, and ending on December 31, 1974, for which term he had just been re-elected.
B. Resulting from the resignation of Mr. Gillis and its acceptance, together with the unauthorized action of the Board in its Resolution of November 19, 1970, the State Highway Department of Georgia is now without a Director, and there is no person who is authorized to perform the many and varied duties of such Director.
C. There being no Director to call a Special Session of the Board, as provided for by law, a majority of the Members of the State Highway Board can call themselves into Special Session for the purpose of electing a Director of the State Highway Department of Georgia, as is provided for also by Statute.
D. How shall the vacancy be filled? Shall it be filled for the remainder of the present term of Mr. Gillis, which ends on December 31, 1970, or shall the Board undertake to elect a Director to serve both the unexpired term and the new term? I am unaware of any laws which fit this particular situation. In consequence, a process of reasoning and logic must be resorted to in order to answer these questions. Subparagraph (g) of Sec. 4 of Ga. Laws 1963, at page 9, contemplates that, beginning with January 1, 1967, the Board shall elect a Director for a term of office of four years, and that this action should be repeated each fourth year thereafter. The Director of the State Highway Department of Georgia is required by law to qualify by giving bond, et cetera, and Mr. Gillis had given no bond for the new term of office to which he was re-elected and beginning on January 1, 1971. It follows, therefore, that his resignation is applicable only to the term of office which he was serving on the 19th day of November, 1970, and which expires on the 31st day of December, 1970.
I am of the opinion, therefore, that the State Highway Board of Georgia can convene itself into Special Session as provided by law, and has the authority to elect a Director to serve out the unexpired term of office which Mr. Gillis was serving on the 19th day of November, 1970, and expiring on the 31st day of December, 1970, who may serve until his successor is elected by the Board and qualified.
I am of the further opinion that, at some time between the present date and January 1, 1971, either at said Special Session or at the regular December Session of said Board, the Board has the authority to elect a Director for a four-year term, beginning on January 1, 1971, and ending on December 31, 1974. They have the authority to elect the same person, or different persons to each of these terms of office; to wit, the unexpired term and the new term.
I trust that this letter clearly answers your inquiries; however, if you or the Board desire further assistance of this office, please rest assured that my staff and I will be happy to render such legal advice and counsel as you may desire.
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Opinion 70-197
November 27, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated November 9, 1970, requesting my opinion as to whether, for intangible property tax purposes, restricted stock in a foreign corporation should have the same value as unrestricted stock in the same corporation. Your letter indicates that by "restricted stock" you mean stock that is subject to an agreement placing some type of restriction on the right to sell it.
Georgia Code Ann § 92-117.2 imposes an intangible property tax on all stock in foreign corporations at the rate of $ 1 per $ 1000 of fair market value of such stock. Clearly, all stock, whether restricted or unrestricted, is subject to the tax, the amount of the tax being dependent upon the fair market value of the stock.
Ga. Code Ann. § 92-5702 provides that ". . . fair market value,' when used in the tax laws, shall be held and deemed to mean what the property and subjects would bring at cash sale when sold in the manner in which such property and subjects are usually sold." (Emphasis added.)
Considering a question of valuing restricted stock, the Supreme Court of Ohio held that the best way of determining actual value is to examine sales made on the open market but pointed out that in the case of close corporations other methods must be used. The court stated with respect to the restrictions placed on stock:
". . . parties may not, by contract between themselves, set a valuation on their property which will bind the state in determining the valuation of the property for succession tax purposes. . . ." In re Kennedy's Estate, 182 N.E.2d 624, 627, 173 Ohio St. 379 (1962).
Generally property must be taxed in Georgia alike, by the same standard of valuation, equally with other property of the same class. If there is no distinction between certain shares of stock except the restriction placed on one block or group of such shares, they must all be valued alike. See in this connection O' Quinn v. Ellis, 224 Ga. 328 (1968).
Therefore, it is my official opinion, based on the foregoing, that the State is not bound by restrictions taxpayers place on the sale of their property in determining the fair market value of property for ad valorem tax purposes.
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Opinion 70-196
November 25, 1970
Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your letter of November 5, 1970, requesting an opinion on whether or not the State Treasurer currently is responsible for paying the expenses of Judges Emeritus of the Superior Courts serving as Judges of the Superior Courts.
As you are aware, Ga. Laws 1970, pp. 204, 207, provides, in relevant part, that Judges Emeritus of the Superior Courts shall receive while serving as judges of the superior courts their "actual expenses in an amount set by the governing authority of the county in which the judge emeritus serves, and mileage at the same rate as other State employees, for such service, which shall be paid by the governing authority of the county in which the judge emeritus serves. . . ."
The essence of your question is whether or not the 1970 Act was effective to transfer from the State Treasurer to the governing authority of the county in which the judge serves the obligation to pay the sum set by the county authorities. Although language transferring this obligation appears in the "to read as follows" portion of the Act, it does not appear in the first part of the section where the intention of the General Assembly is declared. The caption of the Act recites that one purpose is "to change the provision relating to the payment of expenses of judges emeritus," which seemingly obviates any constitutional question. The original version of H. B. No. 1206 obliged the State Treasurer to pay the sum set by the county authorities but the House Committee on Judiciary amended the bill in the "to read as follows" portion only, striking the words "State Treasurer" and substituting in lieu thereof the words "governing authority of the county in which the judge emeritus serves."
Although the matter may not be entirely free from doubt, the appellate courts of this State have held that resort may be made to legislative journals to discover and give effect to the intention of the General Assembly. Atlanta Metallic Casket Co. v. Mosby Truck Service, Inc., 107 Ga. App. 677, 681 (2) (1963). However, it can be stated with reasonable certainty that:
"When a statute or section of the Code to be amended is recited in the statute in its amended shape, and it is in express terms declared therein that when amended the old law shall read in a certain way, this declaration by the General Assembly, being the last expression of its intention as to what shall be the law of the State, absolutely controls where any conflict arises as to matter contained in this declaration of what the law shall be and what is set forth in the first part of the amending statute as declaratory of the legislative intention." Atlanta Metallic Casket Co. v. Mosby Truck Service, Inc., supra, at 680; Griffin v. Thomas, 120 Ga. App. 362, 364 (1969).
I am of the opinion, based upon the grounds stated, that the expenses set by the county authorities should be paid by the county authorities rather than by the State Treasurer.
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Opinion 70-195
November 25, 1970
Request By: 		
 		State Revenue Commissioner
Question: 		This is in response to your letter of October 28, 1970, wherein you requested an opinion on the following question:
 		"Effective January 1, 1971, should all license plates [including special and distinctive license plates issued to members of the National Guard, disabled veterans, amateur radio station licensees, citizen band radio station licensees, members of the general assembly, foreign consuls, commanders of certain veterans' organizations and persons desiring special personalized prestige license plates] issued by the Department of Revenue be five (5) year license plates except the license plates issued for vehicles in excess of 24,000 pounds (as provided for under Ga. Laws 1969, pp. 266, 269)?"
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Subdivision (g) of Section 3 of the above statute (Ga. Code Ann. § 214(g)) authorizes the State Revenue Commissioner to provide rules and regulations whereby those persons obtaining special and distinctive license plates may use them upon and transfer them to motor vehicles other than the vehicle for which such plates were issued.
Therefore, it is my opinion that the legislature intended that, effective January 1, 1971, all classes and types of motor vehicle license plates issued by the Department of Revenue, except those issued to motor vehicles in excess of 24,000 pounds, should be five year license plates.
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Opinion 70-194
November 25, 1970
Request By: 		
 		Secretary-Treasurer, Georgia Firemen's Pension Fund
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your recent letter asking what action should be taken by the Board of Trustees of the Georgia Firemen's Pension Fund in the event it should discover that one of the applicants for membership under the 1968 open enrollment amendment was over 50 years of age and did not have the required 15 years of creditable service as a fireman or volunteer fireman.
According to your letter, the applicant's service had been with a volunteer fire department which did not become a Class 8 Department until 1956. You state that he now is 63 years of age.
The Trustees are not precluded from now determining that the person was not qualified for membership under the 1968 open enrollment amendment. McCallum v. Almand, 213 Ga. 701, 705 (1957); Board of Commrs. v. Clay, 214 Ga. 70, 74 (1958). The 1968 open enrollment amendment specifically provides, in part, that "No fireman or volunteer fireman 50 years or older shall be eligible to apply for membership in the fund unless such fireman or volunteer fireman shall have at least 15 years of creditable service as a fireman or volunteer fireman." Ga. Laws 1968, pp. 441, 445; Ga. Code Ann. § 78-1020(4). Although the persons in question now may be qualified as "volunteer firemen" within the meaning of the amended Act (if they meet all statutory requirements), their service prior to 1956 with a fire department that was less than Class 8 should not be considered "creditable" under the 1968 amendment. Ga. Laws 1955, p. 339, as amended; Ga. Code Ann. § 78-1001(2). The intent of the General Assembly in enacting the 1968 open enrollment amendment was to open the Fund again to those who previously could have joined but failed to join or those who joined and subsequently withdrew. Ga. Code Ann. § 78-1020. If (as in this instance) the service would not have qualified the applicant for membership when the Fund first was instituted, or when he became employed by a fire department, it would not be "creditable" within the contemplation of the 1968 open enrollment amendment.
I am of the opinion, based upon the foregoing, that the Board of Trustees should return the contributions and interest received from a person if it subsequently is discovered that he did not qualify under the 1968 open enrollment amendment because he was over 50 years of age and did not have at least 15 years of creditable service.
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Opinion 70-193
November 19, 1970
Request By: 		
 		Joint-Secretary, State Examining Boards
Question: 		You have requested an official opinion on the following two questions:
 		(1) Can an individual be licensed as a plumber by the State before he is 18 years old?
 		(2) Can an individual holding a journeyman plumber certificate qualify for licensure by the State as a master plumber under the grandfather clause?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
1. In response to the first question, there is no age requirement for licensing as a plumber by the State of Georgia. Therefore, the State Board of Examiners of Plumbing Contractors is not prohibited from licensing a person under 18 years of age, provided he meets all other statutory qualifications. It should be noted, however, that there may be other restrictions on the labor of a minor, e.g., the school truancy and child-labor laws.
2. The second question relates to pertinent provisions of the "grandfather clause" quoted as follows:
"On or before January 1, 1971, each individual who wishes to qualify as a Master or Contracting Plumber . . . shall furnish satisfactory evidence (such as a current business license or Journeyman or Master or Contractor certificate) to said Board that such individual has successfully and efficiently engaged in said vocation for a period of at least eighteen (18) months. [Emphasis added.]
* * *
"The decision of the Board as to the qualifications of each said applicant shall be conclusive, in the absence of fraud." [Ga. Laws 1970, p. 590 (Ga. Code Ann. § 84-4706)].
The intention of the General Assembly to permit a journeyman plumber to qualify as a master or contracting plumber under the above-quoted "grandfather clause" is strongly indicated by two provisions in the plumbers licensing law. First, the "grandfather clause" itself gives one specific example of "satisfactory evidence" of plumbing experience, i.e., a "journeyman" certificate. In construing the terms of a statute, all words should be given due weight and meaning. Falligant v. Barrow, 133 Ga. 87, 92 (1909). Secondly, at least eighteen (18) months experience is required to qualify as a master or contracting plumber, whereas only six (6) months experience was required to qualify under the now expired "grandfather clause" for a journeyman's license. Ga. Laws 1968, pp. 308, 313 (Ga. Code Ann. § 84-4714). This difference in experience requirements probably indicates the legislature's assumption that a journeyman having eighteen (18) as opposed to six (6) months experience could qualify as a master or contracting plumber under the "grandfather clause." This clause also adds that "the decision of the Board as to the qualifications of each said applicant shall be conclusive, in the absence of fraud."
Therefore, for these reasons, the above two questions are answered in the affirmative.
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Opinion 70-192
November 19, 1970
Request By: 		
 		Joint-Secretary, State Examining Boards
Question: 		You have asked for an official opinion on the following question:
 		Are individuals practicing as plumbers in counties or municipalities having no plumbing licensing laws required to hold a State plumbing license after January 1, 1971 (the date the "grandfather clause" expires)?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The pertinent provision of the plumbing licensing law provides as follows:
"Notwithstanding any provision of this Act to the contrary any person may engage in plumbing contracting, installation or repairing within any municipality or county, provided he meets the licensing qualifications required by such municipality or county. . . ." Ga. Laws 1968, pp. 308, 315 (Ga. Code Ann. § 84-4721).
This proviso is an exception to the general law which otherwise requires "all master, contracting, or journeyman plumbers in the State of Georgia" to qualify in accordance with the provisions of the Act. Ga. Laws 1968, pp. 308, 309 (Ga. Code Ann. § 84-4704). The effect of this proviso is to exempt from State licensing requirements any person licensed by a county or municipality in which he is doing business as a plumber. However, if a plumber is licensed by the State Board, he is exempt from county or municipal licensing requirements, other than certain taxes and fees. Ga. Code Ann. § 84-4721 (last sentence). Thus, the General Assembly has made provision for comprehensive licensing of plumbers either by the State Board or municipal or county authorities.
On the other hand, if the quoted proviso was interpreted to permit the practice of plumbing without a State license in "any municipality or county" having no licensing requirement, it would defeat the statutory purpose of providing for the licensing of "all . . . plumbers in the State of Georgia." The courts in Georgia have held that a single statutory provision should not be construed so as to defeat the purpose of the entire legislative scheme of which it is a part. Board of Tax Assessors, Decatur County v. Catledge, 173 Ga. 656 (3) (1931); Lucas v. Smith, 201 Ga. 834, 837 (1947). The courts have also taken the position that licensing laws such as the plumbing licensing Act, which are enacted for the protection of the public health, should be given a liberal construction so as to accomplish their beneficial objects. Eason v. Morrison, 181 Ga. 322, 324 (1935).
Therefore, it is my official opinion that the proviso, Ga. Laws 1968, pp. 308, 315 (Ga. Code Ann. § 84-4721), exempts from State licensing requirements only those persons licensed by a county or municipality in which they are doing business as a plumber. Individuals practicing as plumbers in counties or municipalities having no plumbing licensing law are required to hold a State plumbing license after January 1, 1971, the date the "grandfather clause" expires.
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Opinion 70-191
November 18, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your letter of October 30, 1970, wherein you requested an opinion on the ad valorem taxability by Cobb County of property located in Cobb County and by Douglas County of property located in Douglas County of a gas facility owned and operated by the City of Austell.
The City of Austell is located in both Cobb and Douglas Counties.
A portion of Art. VII, Sec. VII, Par. V of the Constitution of the State of Georgia of 1945 (Ga. Code Ann. § 2-6005) reads:
". . . if municipalities, counties or political subdivisions shall purchase, construct, or operate such electric or gas utility plants from the proceeds of said revenue certificates, and extend their services beyond the limits of the county in which the municipality or political subdivision is located, then its services rendered and property located outside said county shall be subject to taxation as are privately owned and operated facilities." (Emphasis added.)
It would seem that as the property owned by a municipality or other political subdivision is public property ( Walden v. Town of Whigham, 120 Ga. 646 (1904); Board of Trustees of the Gate City Guard v. City of Atlanta, 113 Ga. 883 (1901)), it is exempt from ad valorem taxation, Constitution of the State of Georgia 1945, Art. VII, Sec. I, Par. IV (Ga. Code Ann. § 2-5404), Ga. Laws 1946, p. 12, as amended (Ga. Code Ann. § 92-201). The above constitutional provision, among other things, imposes a tax on the property of the municipality or political subdivisions owned and operated facility located outside the county where the municipality or political subdivision is located. Taxing provisions are to be construed strictly so as to resolve doubt in favor of the taxpayer and the meaning of such provision is not to be extended by implication. Redwine v. United States Tobacco Co., 209 Ga. 725 (1953); Public-Lucas Theatres, Inc. v. City of Brunswick, 206 Ga. 206 (1949); Oxford v. Shuman, 106 Ga. App. 73 (1962); Oxford v. Chance, 104 Ga. App. 310 (1961).
Therefore, as the City of Austell is located in both Cobb and Douglas Counties, the property of the gas facility of the City of Austell located in Cobb County is not subject to ad valorem taxation by Cobb County and the property of the gas facility of the City of Austell located in Douglas County is not subject to ad valorem taxation by Douglas County.
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Opinion 70-190
November 16, 1970
Request By: 		
 		Director, Division for Children and Youth
Question: 		You have requested an official opinion on the following question:
 		Whether Section 10 of Ga. Laws 1970, pp. 497, 506, repealed the provision in Ga. Code Ann. 74-417, formerly requiring the clerk of the superior court to forward a copy of a final order of adoption to the State Department of Family and Children Services?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Prior to the 1970 amendment cited above, the original law required the clerk of the superior court to forward a copy of the final order of adoption to the "State Department of Public Welfare," now the State Department of Family and Children Services, Ga. Laws 1941, pp. 300, 307, as amended by Ga. Laws 1951, pp. 679, 680 (Ga. Code Ann. § 74-417). The only stated purpose of the 1970 amendment was to change the clerk's fee for issuing a certificate of adoption to the adopting parents. There was no mention in the caption or otherwise of changing the forwarding requirement. However, in changing the fee provisions, the 1970 amendment also reenacted the forwarding requirement of the original section and named the "State Department of Health" instead of the State Department of Family and Children Services.
In construing legislation, the Georgia Supreme Court has held that where the real intent of the legislature is apparent, an obvious mistake in reference to a statute will be read and corrected. Humthlett v. Reeves, 211 Ga. 210(2), 85 S.E.2d 25 (1954). It appears that the reference to the "State Department of Health" was a legislative or clerical mistake, because the statutory provisions amended dealt exclusively with the former "State Department of Welfare." Even if it was the intent of the General Assembly to delete the reference "State Department of Public Welfare" and substitute the State Department of Health, this would be "matter different from what is expressed in the title" and probably invalid under Ga. Constitution, Art. III, Sec. VII, Par. VIII (Ga. Code Ann. § 2-1908).
It is therefore my official opinion that Section 10 of Ga. Laws 1970, pp. 497, 506, did not effectively repeal or change the requirement of Ga. Code Ann. § 74-417 that the clerks of the superior courts shall forward a copy of a final order of adoption, together with the original investigation report, to the State Department of Family and Children Services.
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Opinion 70-189
November 12, 1970
Request By: 		
 		Forest Administration, Georgia Forestry Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter wherein you ask whether gasoline purchased by the State Forestry Commission for use in its aircraft is exempt from the three cents a gallon tax imposed by Section 202(a) of the "Airport and Airway Revenue Act of 1970" (U.S.C.A. § 4041 (c)(2)).
26 U.S.C.A. § 4055 provides as follows:
"Under regulations prescribed by the Secretary of his delegate, no tax shall be imposed under this chapter with respect to the sale of any article for the exclusive use of any State, Territory of the United States, or any political subdivision of any of the foregoing, or the District of Columbia, or with respect to the use by any of the foregoing of any liquid as a fuel."
Therefore, it is my opinion that gasoline purchased by the State Forestry Commission is exempt from the tax imposed by Section 202(a) of the "Airport and Airway Revenue Act of 1970" (U.S.C.A. § 4041 (c)(2)).
You also inquired as to the procedure to use in claiming an exemption from such tax. The exemption certificate attached to your letter appears to be adequate except that it should contain a provision that the gasoline purchased is for the exclusive use of the State of Georgia and an agreement that if the gasoline is used otherwise than for such exclusive use that the tax will be paid. Enclosed is a copy of the regulation setting forth an acceptable form of the certificate (CCH Federal Excise Tax Rptr. P406, Treas. Reg. 51 § 320.20). Although this regulation has not been amended since the adoption of the "Airport and Airway Revenue Act of 1970," it would seem to be applicable to the situation discussed herein.
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Opinion 70-188
November 12, 1970
Request By: 		
 		Joint-Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my opinion on the meaning and effect of Section 11 of Ga. Laws 1970, p. 301, amending the Medical Practice Act, particularly as codified in Ga. Code Ann. § 84-914.
This Section provides for licensing by reciprocity upon the following conditions: As to professional school:
(1) If the applicant graduated from a medical or osteopathic college prior to July 1, 1963, he must show that such college was approved by the Board as of the date of graduation.
(2) If the applicant graduated from a medical or osteopathic college on or after July 1, 1963, he must show only that such college was approved by the Board on the date he applied for a Georgia license by reciprocity. As to internship:
(1) If the applicant was licensed by the reciprocating state on or before January 1, 1967, no proof of internship is necessary.
(2) If the applicant was licensed by the reciprocating state after January 1, 1967,1 and he completed his internship on or after July 1, 1963, the internship program must have been approved by the Board on the date he applied for a Georgia license by reciprocity.
(3) If the applicant was licensed by the reciprocating state after January 1, 1967, and he completed his internship prior to July 1, 1963, the internship program must have been approved by the Board on the date of completion, i.e., prior to July 1, 1963.
(4) If the applicant was licensed by a reciprocating state after January 1, 1967, and the reciprocating state does not require an internship program, the Board, in its discretion, may waive the internship requirement if the applicant was actively engaged in the practice of medicine in such other state for at least two (2) years.

Footnotes
Footnotes
1 	 The date specified in Section 11 of the 1970 amendment is April 18, 1970, but since this would leave a gap unprovided for between January 1, 1967, and April 18, 1970, resort must be had to the whole Code Chapter for a reasonable meaning. Lucas v. Smith, 201 Ga. 834, 837, 41 S.E.2d 527 (1947). Ga. Laws 1939, p. 319; Ga. Code Ann. § 84-926 requires that the standards of the reciprocating state be equivalent to those of this State unless otherwise provided by law. Since proof of internship in an approved institution is required of all Georgia applicants by Ga. Code Ann. § 84-907, as amended by Ga. Laws 1966, p. 232; 1967, p. 826 it seems reasonable to assume that the General Assembly intended to require the same standards of those applicants who were licensed by a reciprocating state between January 1, 1970, and April 18, 1970, since this period of time would be otherwise unprovided for.
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Opinion 70-187
November 11, 1970
Request By: 		
 		Director, State Department of Family and Children Services
Question: 		This letter is in response to your request for an official opinion on the following question:
 		Does the State Department of Family and Children Services or the Division for Children and Youth have authority to accept by conveyance improved real property from Clarke County, Georgia, and operate and maintain this property as a detention center for youthful offenders committed by courts in any Georgia county; if so, what procedure should be followed in effectuating this transaction?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In your letter of request with attachments, you provide the following additional information: (1) That financial responsibility for the purchase and construction of this detention facility is to be exclusively assumed by the Clarke County Commissioners of Roads and Revenues, either by the issuance and sale of general obligation bonds or a grant of federal funds. (2) After construction is completed in mid-1971, this facility will be transferred by conveyance to the State of Georgia to be operated and maintained by the Division for Children and Youth as a juvenile detention center with appropriated State funds. (3) The detention facility is to accept youthful offenders committed by courts from any Georgia county.
A large portion of the answer may be found in Ga. Laws 1963, p. 81, codified in material part as Ga. Code Ann. Chapter 99-2. It is provided in Ga. Code Ann. § 99-213(f)(1) that the Division may use available funds to "establish and operate places for detention and diagnosis of all delinquent children committed to it." The Division is given authority to contract with county governments in Ga. Code Ann. § 99-216. The following section of the same law empowers the Division to receive grants of real and personal property, Ga. Code Ann. § 99-217. The Division, of course, may act through its Director, Ga. Code Ann. § 99-207.
Therefore, the above provisions, coupled with the broad authority "to perform such other duties as may be required under provisions of related statutes," Ga. Code Ann. § 99-211(i), would, in my opinion, authorize the Division to contract with Clarke County for the transfer of this improved real property to be used, operated and maintained by the Division as a juvenile detention center.
This transfer must be effectuated through the State Properties Acquisition Commission under the provisions of Ga. Laws 1965, p. 396 (Ga. Code Ann. Chapter 36-1 A). The proper procedure for making such a conveyance is for the Division to file an application with the State Properties Acquisition Commission. Applications are available in the office of the State Auditor.
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Opinion 70-186
November 5, 1970
Request By: 		
 		Director, Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter requested an opinion on the question of whether employees of the Groveland Lake Development Authority are eligible to participate in the State Employees Health Insurance Plan.
The answer to your inquiry is contained in the law creating the Insurance Plan which reads, in pertinent part, as follows:
"The contract or contracts shall provide for health insurance for retiring State employees and their spouses and dependent children . . . and the board [State Personnel Board] may authorize the inclusion in the plan of the employees and retiring employees of State authorities covered by the Employees Retirement System of Georgia and their spousees and dependent children. . . ." (Bracketed matter and emphasis added.) [See Ga. Laws 1961, pp. 147, 150; Ga. Code Ann. § 89-1207.]
The Groveland Lake Development Authority was created by the General Assembly in Ga. Laws 1969, pp. 572-581. I have reviewed this law and have spoken with the Executive Director of the Authority and am informed that it is not an authority covered by the Employees Retirement System of Georgia.
Therefore, it is my considered opinion, based on the foregoing, that employees of the Groveland Lake Development Authority are not presently eligible to participate in the State Employees Health Insurance Plan.
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Opinion 70-185
November 5, 1970
Request By: 		
 		Director, Georgia Department of Public Health
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Please refer to your letter of October 27, 1970, wherein you request my official opinion on the question of whether the Macon-Bibb County Board of Health can enforce the rules and regulations of the Georgia Department of Public Health and the laws of the State of Georgia in regard to the control of air pollution in that area.
The Macon-Bibb County Board of Health derives its authority from an amendment to Article XI, Section I, Paragraph VI, of the Constitution of the State of Georgia, proposed by Ga. Laws 1953 (Nov.-Dec. Session), pp. 256-266, ratified November 2, 1954.
Section 2 of the 1953 amendment provides in relevant part as follows:
"'Paragraph The department, under the supervision and control of the board, shall have the power to: (1) administer and enforce in the City of Macon and in Bibb County health, sanitation, and plumbing rules and regulations enacted by authorized agencies of the . . . State of Georgia. . . ." (p. 260)
* * *
"'Paragraph Except as otherwise provided in this article, the statutes of the State of Georgia affecting health, sanitation, plumbing, and garbage collection and disposal regulations of the Board of Health of the State of Georgia, as those statutes and regulations shall exist at any particular time through amendments or new enactments, shall retain force and effect in Macon and Bibb County, and the Macon-Bibb County Board of Health is charged with enforcing them." (p. 262)
Based upon the above provisions, it is my official opinion that the Macon-Bibb County Board of Health has the authority to enforce the rules and regulations of the Georgia Department of Public Health and the laws of the State of Georgia in the control of air pollution in Macon and Bibb County.
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November 4, 1970
Request By: 		
 		Commissioner of Labor
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your recent letter to me wherein you asked for my interpretation of the responsibility, authority and trust charged to you as Commissioner of Labor under the provisions of the Georgia Minimum Wage Law (Ga. Laws 1970, p. 153).
Section 3 of the Georgia Minimum Wage Law clearly authorizes you to administer and enforce the law and to make such rules and regulations as are necessary for such administration. Previously granted to you is the authority to make all necessary inspections to see that all laws and rules pertaining to the Labor Department are effectively carried out. Ga. Code Ann. § 54-122(b) (Ga. Laws 1937, p. 230, 237, as amended); Ga. Laws 1970, p. 153, § 4. Every employer is required to maintain records reflecting the hours worked by each employee and the wages paid to him and the Commissioner is entitled to inspection of those records. Ga. Code Ann. § 54-122(b) (Ga. Laws 1937, p. 230, 237, as amended); Ga. Code Ann. § 54-133 (Ga. Laws 1937, p. 230, 242); Ga. Laws 1970, p. 153, § 4. The failure of any party to comply with any law which is the duty of the Commissioner to enforce is subject to prosecution by the Attorney General or by the District Attorney, Ga. Code Ann. § 54-134 (Ga. Laws 1937, p. 230, 242) and is subject to punishment upon conviction of being fined not less than $ 20.00 nor more than $ 200.00, or shall be imprisoned for not exceeding six months, or both fined and imprisoned for each such offense. Ga. Code Ann. § 54-9909 (Ga. Laws 1937, p. 230, 243).
Therefore it is my official opinion that you have the responsibility, authority, and are empowered to enforce the provisions of the Georgia Minimum Wage Law.
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Request By: 		
 		Director, State Game and Fish Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of October 28, 1970, requests an opinion on the question of whether one of the three grasses mentioned in Section 2(a) of the Coastal Marshlands Protection Act of 1970 (Ga. Laws 1970, pp. 939, 940) must grow on a particular tract in order for such tract to fall within the provisions of the Act.
"Coastal marshlands", as defined in Section 2(a) of the Act, ". . . means any marshland or salt marsh in the State of Georgia, within the estuarine area of the State. . . ." Section 102-102 of the Code of Georgia (1933), provides in pertinent part that "the ordinary signification shall be applied to all words, except words of art, or words connected with a particular trade or subject matter, when they shall have the signification attached to them by experts in such trade, or with reference to such subject-matter."
It is my opinion that salt marsh and marshland constitutes a peculiar subject-matter which can only be defined by reference to the particular subject-matter involved. An examination of section 2(a) confirms my belief that the General Assembly so rerarded the terms, since further definition relates peculiarly to the subject-matter of salt marsh and marshland.
In light of the opinion I have just expressed, it is my view that any attempt to formulate in the abstract an all-inclusive/all-exclusive construction of the legislative language would be in violation of the approach taken by the General Assembly. It will therefore be necessary that I have before me for consideration sufficient data relative to a particular tract or parcel in question from which I can ascertain the existence or nonexistence of all legally relevant phenomenon including, but not limited to, the existence or nonexistence of the grass in question.
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Request By: 		
 		Governor of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion on whether the Fiscal Affairs Subcommittees have the authority to authorize the transfer of funds of the State Properties Control Commission from operating expenses to personal services for the purpose of creating two full-time positions and increasing the salary of the part-time coordinator. You indicate that this transfer is necessary since several bills and resolutions were passed at the last session of the General Assembly which impose additional duties upon the Commission and, for reasons of economy, the Commission now wishes to have more of its work done by its own personnel rather than using outside consultants.
As you know, these budget object transfers must be recommended by you and approved by the Fiscal Affairs Subcommittees sitting jointly. No transfer can be allowed which would either initiate any new program or activity not currently having an appropriation or which would require operating funds or capital outlay funds beyond the current biennium. Ga. Laws 1967, pp. 722, 724, § 6 (Ga. Code Ann. § 47-516); 1970 Amendment to the General Appropriations Act, Ga. Laws 1970, pp. 32, 83-84, § 56.
The transfer in question would not commence any new program or activity since the positions to be funded by the transfer would be for the purpose of performing the same tasks that were previously performed by independent consultants. The new employees would be engaged in the same programs and activities as previously carried out by the Commission. See my previous Official Opinion [Op. Atty. Gen. 70-68] to you dated April 21, 1970, concerning the Fiscal Affairs Subcommittees for a definition of the term "program or activity".
As respects the second condition, I assume that when the positions are filled, no employment contract or relationship will be made which would require State funds beyond the current biennium. An employment arrangement of this type can be made by making no arrangement which provides otherwise. Ga. Code Ann. § 66-101. Even if the positions are classified under the State Merit System of Personnel Administration, no position would be created requiring the expenditure of State funds beyond the current biennium since the Merit System law itself does not apply to persons dismissed due to curtailment in funds or reduction in staff. Ga. Laws 1943, pp. 171, 176, Section 4 (Ga. Code Ann. § 40-2208).
Therefore, it is my official opinion that your question should be answered in the affirmative and that the Fiscal Affairs Subcommittees have the authority to authorize the transfer of funds of the State Properties Control Commission from operating expenses to personal services for the purpose of creating two full-time positions and increasing the salary of the part-time coordinator.
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Request By: 		
 		Chairman, Georgia Peace Officer Standards and Training Council
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your letter in which you ask the following questions: (1) whether a policeman employed on or after July 1, 1970, whose term of service is interrupted must be certified within twelve months of the initial date of employment; (2) whether an auxiliary peace officer not certified within twelve months of his initial date of employment would have arrest powers thereafter; and (3) whether uncertified auxiliary policemen who were special deputies on July 1, 1970, would have arrest powers under the general law or only the power of arrest specially conferred upon emergency peace officers.
A peace officer initially employed on or after July 1, 1970, which is the effective date of the Georgia Peace Officer Standards and Training Act, is required to satisfactorily complete a basic training course "within twelve (12) months of the date of his appointment as a peace officer . . . ." Ga. Laws 1970, pp. 208, 213. The construction of a statute requires a diligent search for and implementation of the intention of the General Assembly. Ga. Code Ann. § 102-102(9). In construing an Act, an interpretation which carries into effect and preserves the legislative intent should always be adopted rather than one which destroys the legislative purpose. Webb v. Echols, 211 Ga. 724 (1955). A legislative purpose to provide for and require the training of newly appointed peace officers is unmistakable. Therefore, it is my opinion that a peace officer initially employed on or after July 1, 1970, must satisfactorily complete the basic training requirements within twelve months of the date of his employment, even though his term of service may be interrupted by a period during which he is not employed as a peace officer. Any other construction would defeat the purpose of the Act, as a peace officer, if he were not required to complete his basic training within twelve months of the date of initial employment, could permanently defer that training by constantly and continuously interrupting his period of service. The Council may, however, for specified reasons and for "reasons deemed sufficient by the Council" grant an officer a three month extension for the purpose of completing the basic training requirements. Ga. Laws 1970, pp.208, 213.
Your second question is addressed to the status of the auxiliary policeman. The phrase "auxiliary law enforcement officer" is not defined by statute or the case law and no standard for determining the meaning of that phrase has been supplied. Peace officers who are required to but do not comply with the provisions of the 1970 Act are denied the powers normally vested in a peace officer, including the power of arrest. Ga. Laws 1970, pp. 208, 215.
A peace officer may not "be permanently employed, except as otherwise provided in this Act, by any law enforcement unit without certification from the Council. . . ." Ga. Laws 1970, pp. 208, 214. One of the exemptions envisioned by the phrase "except as otherwise provided in this Act, by any law enforcement unit without certification from the Council. . . ." Ga. Laws 1970, pp. 208, 214. One of the exemptions envisioned by the phrase "except as otherwise provided in this Act" is the grandfather clause applicable to peace officers presently employed as such on the effective date of the Act.
A peace officer, as defined by the Act, is "any officer or member of a law enforcement unit employed full time by the Department of Public Safety, a municipality or a county, who has the power of arrest, and who is responsible for the enforcing of criminal laws of this State or its political subdivisions. . . ." Ga. Laws 1970, pp. 208, 209. (Emphasis added.) Emergency law enforcement officers are specifically exempted from the Act and those officers are "peace officers who are employed or appointed to act as peace officers during an emergency or disaster, which has been so declared by the Chief Executive Officer of the State or of a municipality or county, and whose status as a peace officer is intended to be temporary and for that limited purpose." Ga. Laws 1970, pp. 208, 215. For the purpose of this opinion, the phrase "auxiliary law enforcement officer" does not mean an "emergency peace officer", as defined by the Act. The inquiry is now focused upon a determination of whether an "auxiliary law enforcement officer" is a "peace officer", as that phrase is defined by the Act. Thus, it appears to be necessary to determine what the General Assembly meant by defining a "peace officer" as a person "employed full time". Ga. Laws 1970, pp. 208, 209.
Neither the phrase "employed full time" nor similar phrases have been legislatively or judicially defined in this State. However, full time employment generally means "the normal or standard period of labor per day or per week in the establishment where the workman is employed for the kind of work which he is hired to perform. It assumes that a certain number of hours, by contract or management policy, normally constitutes a day's work and that work for a certain number of days constitutes a week's work." G. H. Bass and Co. v. Maine Employment Security Commission, 250 A.2d 492, 496 (Maine 1969). In a case involving the employment of a deputy sheriff, full time employment was held to mean "the usual working day for the performance of the duties of the particular office." Grace v. County of Douglas, 134 N.W.2d 818, 821 (Neb. 1965). Thus, the phrase "full time employment" generally envisions work for the number of hours, days, or weeks customarily regarded as a standard work period in a particular occupational group. However, that phrase also includes an individual who does not necessarily work a fixed number of hours or days but who is required to be available for the performance of "his customary duties as the exigencies of his employment might demand". White v. Massachusetts Mutual Life Insurance Co., 157 So.2d 6, 12 (Ala. 1963). See to the same effect Bakkensen v. John Hancock Mutual Life Insurance Co., 353 p.2d 558 (Ore. 1960). Thus, for example, a man employed in an occupational group having a customary eight hour day, but whose employment involves actual work for only a part of the eight hours a day and who is subject to call for the performance of duties, would be considered as a full time employee. In short, whether an auxiliary law enforcement officer is a full time employee is a question of fact which would have to be determined on the basis of the circumstances surrounding the individual employment. Generally, it should be safe to classify an officer who works one or two hours a day as a part time employee when such is clearly not the case. Grace v. County of Douglas, supra, involved the artificial classification of a deputy sheriff as a part time employee. It is my opinion that a law enforcement officer who is ot employeed to work throughout the work day customarily observed in the law enforcement community and who is not required or considered to be available for work throughout that period and upon call is not a "peace officer" as that phrase is defined in the 1970 Act. Thus, under those conditions, the officer would not lose arrest powers because of noncompliance with the certification requirements of the Act.
The office of special deputy sheriff is created by a "population Act" which is of extremely limited application. A special deputy sheriff is legislatively authorized only to investigate matters relating to the collection of taxes. He is not charged with general law enforcement duties and does not possess the power of arrest-by virtue of that office. Ga. Laws 1945, p. 1152. The duties and powers of special deputy sheriffs are fully explained in Op. Atty. Gen. 1969, p. 92 and Op. Atty. Gen. 1969, p. 169 [Op. Atty. Gen. 69-75, 69-131], copies of which are enclosed for your convenience. As a special deputy sheriff is not a peace officer within the meaning of that phrase, it is my opinion that an auxiliary policeman who is also a special deputy sheriff neither acquires nor loses status as a law enforcement officer by virtue of holding the office of special deputy sheriff.
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Opinion 70-180
October 26, 1970
Request By: 		
 		Comptroller General and Insurance Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You advise that a question has arisen concerning real estate investments in Georgia by foreign insurance companies licensed here.
The Georgia Insurance Code (Ga. Laws 1960, p. 289, Ga. Code Ann. Title 56) specifies certain requirements which must be met by Georgia domesticated insurance companies with respect to real estate investments. Ga. Code Ann. §§ 56-1028 through 56-1031. As to foreign insurers, the Code provides:
"The investments of foreign and alien insurers shall be as permitted by the laws of their domicile but shall be of a quality substantially as high as those required under this Chapter for similar funds of like domestic insurers." (Emphasis added.) Ga. Code Ann. § 56-1036(1).
You indicate that the question involved is whether the above "quality" clause of Ga. Code Ann. § 56-1036 requires a foreign insurer to meet the same requirements imposed on a domestic insurer when investing in real estate in Georgia in order to be treated as an admitted asset by your office, although the requirement is not required by the insurer's State of domicile.
From reading the above Code Section, it is apparent that Georgia law sets two conditions for an investment by a foreign insurer to be treated as an admitted asset. First, the investment must be permitted by the laws of the insurer's domicile and second, the investment must be of a quality substantially as high as an investment required under Georgia law for similar funds of like domestic insurers.
The first condition, the law of the domicile, must be checked in each instance to first ascertain that the investment is permitted under that law. The second condition requires an interpretation of the clause "substantially as high" to determine whether or not the requirements are the same as those for a domestic insurer or whether the law allows some other standard.
For our purposes, the word "substantially" means "being that specified to a large degree or in the main." Webster's Third New International Dictionary (1961 ed.). The courts have held that when a statute uses the word "substantially", the idea meant to be conveyed by the statute is that some degree of elasticity will be accorded. "Substantially" does not mean identical or the same, but rather means the same in substance or in the main. It is a relative term and should be interpreted in the context of each particular case. See Darlington v. Studebaker-Packard Corp., 191 F. Supp. 438, 439 (N.D. Ind. 1961); Smith v. The City of Fort Dodge, 160 N.W.2d 492, 497-498 (Iowa, 1968); Canada Dry Bottling Co. v. Board of Review, 118 Utah 619, 223 P. 2d 586, 590 (1950).
Hence, when our statute uses the words "substantially as high", the statute does not require the exactly same standards for a foreign insurer as would be required under Georgia law for a domestic insurer, but only investments which are the same to a large degree or in the main. A decision on what investments are substantially as high as those required for domestic insurers would be left to you and your office after reviewing the particular facts in each case applying your expertise in this area.
It is therefore my official opinion that the "quality" clause of Ga. Code Ann. § 56-1036 does not limit a foreign insurer's investments to only those investments specifically permitted for domestic insurers under Ga. Code Ann. §§ 56-1028 through 56-1031.
If you should encounter any difficulty in applying the law to any particular factual situation, my office is always ready to assist you.
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Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter in which you ask (1) whether a person employed by a private police organization, such as a commercial or industrial security force, who has been "deputized" as a law enforcement officer is authorized or required to be certified as a peace officer, and (2) whether a policewoman employed full time by a governmental unit as a peace officer must be certified.
The Georgia Peace Officer Standards and Training Act is applicable to "any officer or member of a law enforcement unit employed full time by the Department of Public Safety, a municipality or a county, who has the power of arrest, and who is responsible for the enforcing of criminal laws of this State or its political subdivisions. . . ." Ga. Laws 1970, pp. 208, 209. A person employed by a private police force, though he may have been "deputized" by a governmental unit, is not a peace officer within the meaning of the 1970 legislation. It is my opinion that such persons are neither authorized nor required to obtain certification as peace officers.
The Georgia Peace Officer Standards and Training Act uses the pronoun "he" at various places when referring to peace officers. However, in the construction of a statute, "The masculine gender shall include the feminine. . . ." Ga. Code Ann. § 102-102(3). It is my opinion that a policewoman who comes within the definition of a "peace officer," as set out above, must be certified as a peace officer.
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Request By: 		
 		Chairman, Georgia Public Service Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for an official opinion on the question whether the operations of a certain "co-op messenger service" fall within the jurisdiction of the Georgia Public Service Commission under Ga. Code Ann. Ch. 68-5, as based upon Ga. Laws 1931, Ex. Sess., p. 99. Your letter and enclosures described the operations of this company as follows: (1) The co-op leases armored vehicles and hires drivers for the purpose of carrying money or other valuables of its members to their respective banks or to each other; (2) Each member pays an initial membership fee of $ 5.00 plus $ 3.00 per week for this service and membership is open to anyone willing to pay; (3) No banks are members of the co-op; (4) The armored trucks run four days per week over fixed routes in several counties of Northeast Georgia; (5) The co-op seeks to avoid the jurisdiction of the Commission by claiming that no invoices or bills are issued when the driver picks up a member's shipment and that each member considers the driver of the pick-up vehicle as his "agent"; (6) The co-op service also contends that because its operations are nonprofit and for the sole benefit of its members it is not a "for-hire" transportation service.
The Georgia Supreme Court has ruled that the operation of a nonprofit association very similar to that described above falls within the definition of a contract "motor carrier" under Ga. Code Ann. § 68-502(c). The Court held as follows:
"Any person undertaking to transport goods for compensation is a carrier. . . .In the shipment of the goods of its members from Columbus to Atlanta, the Association receives compensation; and whether the amount so paid by the member is called an assessment,' or a fee,' it is a charge for services rendered. The fact that the Association has no capital stock and is not engaged in making a profit, does not change the relationship between the Association and any of its members in the shipment of merchandise, the relation between them being the same as between the Association and a non-member shipping its goods from Atlanta to Columbus, to wit, that of shipper and carrier. A determination of the question of the legal relationship between the Association and its members is not made from what the charter says, but from what the Association is doing. As to whether the defendant is subject to the Motor Carrier Act, ownership of the commodities transported is not the sole test, but the primary test is whether the transportation is for compensation. The Association occupies the status of the carrier, and in transporting such goods it is not acting as an agent, in the popular sense of the term, of its members. Being engaged in the transporting of goods for compensation, the Association falls squarely within the provisions of the motor carrier act." Southeast Shippers Association, Inc. v. Georgia Public Service Commission et al., 211 Ga. 550, 554 (1955).
Based on the holding of the Southeast Shippers Association case, quoted above, it is my opinion that the operations of the "co-op messenger service" you described are within the definition of a contract "motor carrier" in Ga. Code Ann. § 68-502(c). Therefore, if this co-op is operating without a certificate of a public convenience and necessity issued by the Public Service Commission, it is operating illegally and is subject to the sanctions provided by Ga. Code Ann. Ch. 68-5 and any applicable penal provision.
Any assistance you may require in the handling of this case will be provided by this office.
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Request By: 		
 		Director, Georgia Forestry Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your recent request for an opinion as to the maximum amount of a State employee's take-home pay which may be subjected to garnishment in any pay period. Additionally, you have asked whether a parallel salary exemption exists with regard to amounts withheld in satisfaction of a Federal income tax lien under Chapter 64 of the Internal Revenue Code of 1954.
In answer to your first question, I will assume that the garnishment is consensual, for there is, in my opinion, no valid law under which the State can be compelled to act as garnishee. However, the amount subject to garnishment would be the same as in compulsory garnishments. Subsection (b) of Ga. Code Ann. § 46-208 (Ga. Laws 1970, pp. 724, 725) provides that:
"the maximum part of the aggregate disposable earnings of an individual for any work week which is subjected to garnishment may not exceed the lesser of:
(1) 25 per cent of his disposable earnings for that week, or
(2) the amount by which his disposable earnings for that week exceed thirty times the Federal minimum hourly wage prescribed by Section 6(a)(1) of the Fair Labor Standards Act of 1938, USC Title 29, Section 206(a) (1), in effect at the time the earnings are payable.
(c) In the case of earnings for a pay period other than a week, a multiple of the Federal minimum hourly wage equivalent in effect to that set forth in paragraph (2) of subsection (b) of this section shall be used." (Emphasis added.)
"Disposable earnings" is defined as "that part of the earnings of an individual remaining after the deduction from those earnings of the amounts required by law to be withheld." Ga. Code § 46-208(a).
The Federal minimum wage prescribed by Section 6(a)(1) of the Fair Labor Standards Act of 1938 is now $ 1.60 per hour. Therefore, in specific answer to your first question, the maximum amount which can be garnisheed from the salary of a State employee is 25 per cent of his "disposable earnings" for that week or the amount by which his "disposable earnings" exceed $ 48.00 ($ 1.60 x 30), whichever is less.
Responding to your second question, I am sure that you are aware a State agency is a "person" as defined by § 6332 of the Internal Revenue Code of 1954 and is, therefore, subject to a notice of levy served upon it to seize the salary of an employee indebted for delinquent income taxes. Op. Atty. Gen. 69-464.
I find there is no specific percentage of a delinquent taxpayer's salary which is exempt from a Federal tax levy. Rather, the Federal statutes exempt certain types of property. While several property exemptions exist, very few relate to salary, and fewer still are applicable to the salary of a State employee.
Generally speaking, an exemption exists for any property which, at the time of levy, is "subject to an attachment or execution under any judicial process." Internal Revenue Code of 1954, § 6332(a).
The only other portions of a State employee's salary which would be exempt from a Federal tax levy are amounts payable as workmen's compensation and so much of his salary as is necessary to comply with a judgment of a court of competent jurisdiction, entered prior to the date of levy, to contribute to the support of his minor children. Id. § 6334(a)(7), (8).
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have asked whether the Board of Corrections should compute sentences in cases not involving appeals and in which sentence is imposed on or after July 1, 1970, as of the date upon which the sentence was imposed or whether the Board should compute sentences in such cases as of a date specified in the sentence. Normally, such sentences impose a term of penal servitude and then provide that the sentence is to be computed as of a date specified therein which is invariably a date antecedent to the date upon which the sentence is imposed.
The Board of Corrections is required to release a prisoner at the expiration of his sentence. The Board is required to determine the expiration date of a sentence by deducting from the term of servitude imposed by the court certain credits known as statutory and extra good time allowances. Ga. Laws 1956, pp. 161, 178, as amended (Ga. Code Ann. § 77-320.
In cases tried on and after July 1, 1970, the Board is required to determine the expiration date of a sentence by granting credits, in addition to those relating to statutory and extra good time, for the number of days the inmate spent in jail awaiting trial. The pretrial credits are granted upon the basis of affidavits supplied by the inmate's custodian, as required by Ga. Laws 1970, p. 692. See also Op. Atty. Gen. to Robert J. Carter dated May 12, 1970, and July 6, 1970, (Nos. 70-85, 70-127).
For humanitarian reasons, many judges have adopted the practice of specifying in the sentence that the term of penal servitude is to be computed as of a fixed date antecedent to the date upon which the sentence is imposed. The fixed antecedent date has generally corresponded to the date upon which the inmate entered the jail and awaited trial without release on bond. This practice developed prior to the passage of the legislation which requires the Board of Corrections to grant an inmate credit for the time he spent in jail awaiting trial based upon the affidavit of the jailer. Ga. Laws 1970, p. 692. Your question has been precipitated by the receipt of sentences imposed on and after July 1, 1970, in which the trial judge specified that the sentence computation was to commence on a date antecedent to the date upon which the sentence was imposed and in which you have also received the custodian's affidavit specifying the number of days the inmate spent in jail prior to trial.
The commencement date of a sentence is fixed by statute.
"It shall be the duty of the several judges, in the imposition of sentence for violation of the penal laws, to specify that the term of service under such sentence shall be computed as from the date of sentence, provided the defendant is confined in jail or otherwise incarcerated . . ." Ga. Code Ann. § 27-2505, as based upon Ga. Laws 1931, p. 165. (Emphasis added).
The foregoing provision relates to cases in which no appeal is taken. But, as I pointed out to you in my opinion of July 6, 1970, computation dates may be specified in sentences in cases involving appeals by virtue of other provisions of the foregoing statute.
I am mindful that the judges have specified computation dates antecedent to the date upon which the sentence is imposed. I am also mindful of the obligation imposed upon the Board of Corrections by the General Assembly to determine the release date of each prisoner committed to the penal system. Ga. Code Ann. § 27-2505 requires that the judge specify that the sentence shall be computed as of the date it is imposed in those cases not involving appeals. That statute cannot be ignored. When a sentence contains a provision which is beyond the authority of the court to prescribe, the provision is "surplusage and could have no force or effect." Mathis v. Scott, Warden, 199 Ga. 743, 747 (1945). In those cases in which a sentence contains a qualification not authorized by statute "Such words in such a sentence are of no legal force, and consequently should be ignored and the sentence executed just as if they did not appear therein." Daniel v. Persons, 137 Ga. 826, 829 (1912). See also Ray v. The State, 40 Ga. App. 145 (1929).
While I am extremely reluctant to advise the Board to disregard a specified computation date which has obviously been determined because of the mercy and kindness of the court, it is my opinion that the Board should disregard such fixed antecedent computation dates in those cases in which no appeal has been taken and in which sentence has been imposed on or after July 1, 1970.
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Opinion 70-175
October 14, 1970
Request By: 		
 		State Budget Officer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of September 23, 1970, I have reviewed and considered the question you posed:
"If the Governor, as Director of the Budget, instructs the Budget Bureau to collect from budget unit heads, the information required by Code Section 40-419.1 and to distribute such information to each member of the General Assembly at least 45 days prior to the convening date of the General Assembly and the Budget Bureau carries out such instructions, will the requirements of Code Section 40-419.1 be legally fulfilled."
Code Section 40-419.1 (Ga. Laws 1970, p. 637), an amendment to the Budget Act, provides:
"When any budget unit has plans to institute any new program, it shall be the duty of the head of such unit to furnish to each member of the General Assembly at least forty-five (45) days prior to the convening date of the General Assembly at which appropriations are to be sought to finance such program, with a description of the program, the purpose of such program, the reason or reasons for seeking to institute such program, the operating procedure of such program and any other information which would be helpful to the members of the General Assembly in determining whether or not to appropriate funds therefor. The members shall be furnished with the projected cost of such program for at least each of the next five fiscal years."
The objective of this new Code Section is to provide members of the General Assembly with proposed new programs requiring appropriations in an effort to better inform each member of the General Assembly of such proposals prior to the convening of the General Assembly. It would appear that the method of accomplishing this, as stated in your question above, would be an appropriate procedure for meeting the requirements of Code Section 40-419.1. In addition, I would hope that the procedure stated in your question would provide a uniform and consistent procedure to the benefit of both the budget unit heads as well as to the members of the General Assembly.
It is my opinion that the Governor, as Director of the Budget, may instruct the Budget Bureau to collect from the budget unit heads the information required by Code Section 40-419.1 and to have such information distributed to each member of the General Assembly at least 45 days prior to the convening date of the General Assembly.
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Opinion 70-174
October 14, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In reviewing a portion of the Highway Laws Study, it has been brought to my attention that a 1959 Opinion of the Attorney General dated June 15, 1959 (Op. Atty. Gen., 1958-59, p. 329), holds, in essence, that municipalities are not political subdivisions of the State of Georgia.
In reviewing the legal reasoning contained in this opinion, I find that, at this time, there is no legal basis for the reasoning contained therein. Although the term "political subdivision" is not defined by Georgia statute, it has been defined by a recent Court of Appeals decision.
In the case of Richmond County Hospital Authority v. McLain, 112 Ga. App. 209 (2) (1965), the court defined a political subdivision as one having the following characteristics: "Political geographic area, and power to tax and elect officials, are characteristics generally inherent in concept of political subdivision." Of course, a municipality would fit into this definition of a political subdivision.
Therefore, the official opinion of the Attorney General dated June 19, 1959, is hereby cancelled and withdrawn.
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Opinion 70-173
October 9, 1970
Request By: 		
 		Executive Secretary, Regents of the University System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of September 29, 1970, I have reviewed the Will of Mrs. Aurora H. Hunt in an attempt to answer the question raised by you, ". . . as to whether it was Mrs. Hunt's intent that the trust fund be used for the education of mountain boys of North Georgia who may be enrolled not only at the University of Georgia, but at other institutions throughout the State."
The pertinent portions of Mrs. Hunt's Will are Items 5 and 22(c). Item 5 provides:
I will, devise and bequeath to the Trustees of the University of Georgia all the remaining lands of the Glades Property owned by me, with the exception of the one hundred acres given Roma Savage in Item 4 of this my Will, containing fifty-five hundred (5,500) acres, and located in Hall County, Georgia, near Brookton Station, to be used by them as a memorial to my beloved husband, JAMES H. HUNT. It is my wish that an industrial school be located thereon for the education of mountain boys of North Georgia, if the Trustees of the University of Georgia see fit and proper, but if not, then I desire that the proceeds from the sale of the lands be used as a loan fund for worthy North Georgia boys and known as the "James H. Hunt Loan Fund" and to be administered by the Trustees aforesaid.
Item 22(c) provides basically the same provisions as provided by the last sentence of Item 5 above.
Although the Court of Ordinary in the county in which the Will is probated is the appropriate authority to render a legal construction of a Will or a clause thereof, I will render an opinion on the questioned clauses of Mrs. Hunt's Will in the hopes that such an opinion will clarify the intent of Mrs. Hunt as viewed by this office. Hopefully, this will preclude the necessity for a court action to render such a construction.
In construing Mrs. Hunt's Will, her Will should be considered as a whole and read in light of the surrounding circumstances. Therefore, as much as circumstances will permit, her intention should not be determined by arbitrary conjecture. Aiken v. Aiken, 209 Ga. 819, 79 S.E.2d481 (1953).
Mrs. Hunt's Will gave certain property to the Trustees of the University of Georgia for the establishment of an industrial school for the education of mountain boys of North Georgia. Inasmuch as the Trustees of the University of Georgia chose not to establish such a school, under Mrs. Hunt's Will said property was left to the Trustees of the University of Georgia to create a loan fund for worthy North Georgia boys. Administration of this fund was given to the Trustees of the University of Georgia.
Unfortunately, Mrs. Hunt's Will does not elaborate upon whether or not worthy North Georgia boys attending other institutions of higher learning in this State, other than the University of Georgia, would have access to the loan fund for a loan. In my opinion, based upon the terms of the Will and the limited role played by the Trustees of the University of Georgia (limited to the management of the University of Georgia and its property) said funds were intended to be used for loans to worthy North Georgia boys attending the University of Georgia. To construe her Will in any other way would be, in my opinion, pure conjecture and in violation of the principles cited in Aiken v. Aiken, supra, above.
An important factor in construing Mrs. Hunt's Will is the fact that her Will was probated in 1927 which was four years prior to the reorganization of the Executive Branch of State government in 1931. By the Reorganization Act of 1931, the Trustees of the University of Georgia, as well as the trustees of the other universities and colleges designated as branches of the University of Georgia, were abolished and were replaced by the Regents of the University System of Georgia, Ga. Code Ann. §§ 32-101, 32-115 (Ga. Laws 1931, pp. 7, 20, 26).
Under section 68 of the Reorganization Act (Ga. Laws 1931, pp. 7, 26), the several boards of trustees or directors of the branches of the University System of Georgia were abolished. It was not the intent of the Reorganization Act to repeal any of the laws creating the institutions comprising the University of Georgia or its branches. The stated purpose of the Reorganization Act was "to abolish the separate Boards of Trustees or Directors of said institutions and place the management and control of said institutions in one Board with all the powers formerly vested in the several Boards of Trustees or Directors, except such powers and duties expressly or by implication repealed." Therefore, the effect of the Reorganization Act was merely to abolish the boards of trustees or directors of said institutions and establish in their place the Regents of the University System of Georgia, Ga. Code Ann. § 32-115 (Ga. Laws 1931, pp. 7, 26).
The answer to your inquiry is controlled by Ga. Code Ann. § 32-118 (Ga. Laws 1931, pp. 7, 21) which provides:
"Any trust fund or property, real, personal, or mixed, that may have been heretofore created by will or otherwise as a fund or gift or donation or devise to any board of trustees of any of the institutions herein before mentioned, or to any executor or trustee to and for the use, benefit or behoof of any such institution, shall not lapse by virtue of any of the provisions of this Chapter, but the same shall remain valid and of full force and effect, as such beneficial interest under any such deed of gift or will or other conveyance shall vest in said Board of Regents as trustee to and for the use, benefit, and behoof of the institution intended to be benefited by said gift, devise, or other conveyance in its favor. . . ." (Emphasis added.)
Inasmuch as Items 5 and 22(c) of Mrs. Hunt's Will bequeathed to the Trustees of the University of Georgia the property in question to be used as directed in said Will, it is my opinion that under the provision of Ga. Code Ann. § 32-118 that said property remains for the interest of the institution for which it was intended prior to the Reorganization Act of 1931. It is therefore my opinion that such loan fund should be used at the University of Georgia to provide loan funds for worthy North Georgia boys attending that institution.
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Opinion 70-172
October 8, 1970
Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of September 30, 1970, requested an opinion concerning § 58-1003 of the Ga. Code Ann., as based upon Ga. Laws 1937-38, Ex. Sess., pp. 103, 105. This is the provision which outlines the requirements for a petition calling for a special election to determine whether or not distilled spirits may be sold within a county. Specifically you ask whether this law pertains to the total number of registered voters who were registered to vote at the previous general e/ection or to the number of registered voters who were registered at that time and who are still registered.
Ga. Code Ann. § 58-1003 provides with respect to the call of such an election:
"Upon a petition, signed by at least 35 per cent. of the registered voters qualified to vote at the general election immediately preceding the presentation of the petition, being filed with the ordinary of any county, he shall call a special election . . ."
The Supreme Court of Georgia held in Sanders v. Mason, 197 Ga. 522, 528 (1944), that the signers of such a petition must have been registered qualified voters at the general election preceding the presentation of the petition. See also Glass v. The State, 75 Ga. App. 602 (1947), reversed on other grounds in Domin v. The State, 85 Ga. App. 676 (1952).
The petition must contain the signatures of not less than 35 per cent of the citizens who were qualified to vote in the preceding general election. Barrentine, et al. v. Griner, Ordinary, 205 Ga. 830, 831, note 4 (1949).
Based on these authorities it is my opinion that Ga. Code Ann. § 58-1003 requires the signatures of 35 per cent of the citizens who were registered to vote at the preceding general election.
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Opinion 70-171
October 6, 1970
Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request, this is to advise in general for what purposes the State's grants to municipalities may be used.
Briefly, there are two laws which provide for grants to the municipalities of this State. They were enacted at the 1967 Session of the General Assembly and approved by the Governor on the same day; i.e., April 21, 1967.
One of these laws is fou d in Ga. Laws 1967, p. 882 (Ga. Code Ann. § 69-1301). This law and the grant of funds thereunder shall be referred to hereafter as case number 1.
The other law is found in Ga. Laws 1967, p. 889 (Ga. Code Ann. §§ 69-1602 through 69-1607). This law and the grant of funds thereunder shall be referred to hereafter as case number 2.
In the current Appropriations Act (§ 52, pp. 80, 81) (Ga. Laws 1970, pp. 32-36) the General Assembly appropriated for grants to municipalities, in accordance with the law authorizing such grants for 1970-71, the sum of $ 9,317,000.00 (§ 52 A, p. 81). This appropriation, as I construe the law, is to be used for grants to municipalities under case number 1.
The 1970 Appropriations Act (§ 52 C, p. 81) appropriated for 1970-71 an additional sum of $ 4,200,000.00. This appropriation, as I construe the law, is to be used for grants to municipalities in accordance with case number 2.
As I understand from a conversation with your office, each of the municipalities receiving grants now receives two checks. One check represents a grant under case number 1, and the second check represents a grant under case number 2. In each case of a municipality in this State receiving grants, the check in the lesser amount represents a grant under case number 2, while the check in the greater amount represents a grant under case number 1.
The law for grants under case number 1 provides in part as follows:
". . . such funds are hereby authorized to be granted to certain municipalities as provided for hereinafter and may be used by such municipalities for purchasing, constructing, improving, maintaining, and repairing capital outlay items. Any funds granted to municipalities pursuant to the aforesaid provision of the Constitution shall be used only for such purposes provided for in this section." (Emphasis supplied)
It is my interpretation that the term "capital outlay items," as used in this law, would include any expenditure in behalf of municipalities for long-term additions or betterments properly chargeable to a capital asset account.
Therefore, in summary, under case number 1 municipalities may expend the funds granted thereunder only for the purchase, construction, improvement, maintenance, and repair of capital outlay items.
The law enacted for the grants to municipalities under case number 2 provides in part as follows:
"It is hereby declared to be the purpose and intent of the General Assembly that State funds be made available to the governing bodies of certain incorporated municipalities of this State to be expended for any public purposes, except for the purpose of paying the salaries of elected municipal officers."
According to this law, it would seem that the municipalities may use the funds granted for any public purpose other than paying the salaries of elected municipal officers.
I call to your attention that these grants are funded by the current Appropriations Act and, therefore, a new Appropriations Act may render this opinion moot or obsolete. I further call to your attention that this opinion supersedes our unofficial opinion dated September 25, 1967 (Op. Atty. Gen. No. 67-342) on this same subject.
I trust that the information provided herein will be of benefit to you in carrying out the duties of your office.
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Opinion 70-170
September 30, 1970
Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to aletter of recent date from Mr. Emory C. Parrish, Executive Assistant Director of the State Highway Department, requesting my opinion on the question of whether or not there is any prohibition against the Georgia Toll Bridge Authority entering into a contract with the Alabama Toll Bridge Authority for the construction of a toll bridge.
The State Toll Bridge Authority was created by the State Toll Bridge Authority Act, Ga. Laws 1953, p. 302, et seq., as amended (Ga. Code Ann. Ch. 95-24). By that Act the Authority is given the following specified power:
"To make such contracts, leases, or conveyances as the legitimate and necessary purposes of this chapter shall require, including contracts for construction of projects: Provided that all contracts for the construction of projects shall be let by public competitive bid upon plans and specifications approved by the State Highway Department or its successors in office." (Ga. Code Ann. § 95-2404 (5)).
The term "project" is defined under Ga. Code Ann. § 95-2403 to include one or more bridges together with the approaches thereto; and the word "bridge" is defined to mean a structure erected in order to afford unrestricted vehicular passage over or under obstructions in the public highways of the State, or between the State and any neighboring State.
I am, therefore, of the opinion that the State Toll Bridge Authority may not contract with the Alabama Toll Bridge Authority for the latter to undertake the construction of a toll bridge, since contracts for construction of projects must be let by public competitive bid. I am, however, of the opinion that there is no prohibition against the State Toll Bridge Authority contracting with the Alabama Toll Bridge Authority for a cooperative effort in constructing a toll bridge. Under such a joint venture, the contract for the construction of the project would have to be let by public competitive bid and upon plans and specifications approved by the State Highway Department of Georgia.
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Opinion 70-169
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Request By: 		
 		Director, Department of Mines, Mining and Geology
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you request my opinion as to the right of telephone and telegraph companies to lay their cables on State-owned navigable streambeds without securing prior permission, license or easement. It is my understanding that a telegraph company proposes to cross the Ocmulgee River near Jacksonville, Georgia, and in support of its plans is relying upon the statutory authorization contained in § 104-205 of the Code of Georgia (1933). This statute provides in pertinent part that:
"Any telegraph or telephone company . . . shall have the right to construct, maintain, and operate telegraph or telephone lines, or both, upon, under, along, and over the public highways of this State, with the approval of the county or municipal authorities in charge of such highways; and, upon making due compensation, shall have the right to construct, maintain, and operate telegraph or telephone lines, or both, through or over any lands of this state. . . ."
It is my opinion that this statute does not authorize telegraph and telephone companies to utilize State-owned streambed properties without securing prior permission and making just compensation. Western and Atlantic R.R. v. Western Union Telegraph Co., 138 Ga. 420 (1912). See also Georgia Constitution of 1877, Art. VII, Sec. XVI, Par. I, Ga. Code § 2-6401 (1933); Georgia Constitution of 1945, Art. VII, Sec. I, Par. II, (1), Ga. Code Ann. § 2-5402.
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Opinion 70-168
September 25, 1970
Request By: 		
 		Commissioner of Agriculture
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to a request from the Director, Commodities Promotion Division, for my opinion as to the proper method of determining eligibility to vote in an Agricultural Commodity Commission referendum.
The question presented concerns eligibility to vote in the case of a farm or orchard which is owned or operated by more than one person, such as a partnership, corporation, estate, or sharecropper arrangement.
The Georgia Agricultural Commodities Promotion Act, Ga. Laws 1969, p. 763, (Ga. Code Ann. § 5-2914) provides that referendums conducted thereunder shall be determined upon the vote, in the manner prescribed, of "producers" of the affected commodity.
The term "producer" is defined in Section 4(b) of the Act (Ga. Code Ann. § 5-2903(b)) as:
"'Producer' means any person engaged in this state in the business of producing, or causing to be produced for market, any agricultural commodity as herein defined." (Emphasis added.)
Assuming that all other requirements of the above section are met, the definition of the word "person" is determinative of eligibility to vote.
The term "person" is defined, in pertinent part, in Section 4 (g) of the Act (Ga. Code Ann. § 5-2903(g) as follows:
"'Person' means an individual, firm, corporation, association or any other business unit, or any combination thereof. . . ."
Based upon the foregoing definitions, it is my opinion that the "business unit" engaged in the producing of an affected commodity is the appropriate criterion to apply in determining eligibility to vote in Commodity Commission referendums. Such business unit may be an individual, firm, partnership, corporation, share-cropper arrangement, or other combination, and would be entitled to cast one vote.
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Opinion 70-167
September 25, 1970
Request By: 		
 		Governor of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion on whether there is any State official or agency which as any management or control over boxing events in the State of Georgia. You state that you have been advised by your Special Counsel that there is no law in the State of Georgia which would allow the Governor or any other State official to control such an exhibition and that exhibitions of such nature are controlled by local authorities.
After a search of the State law, I am unable to find any authority which authorizes any State official or agency to control or manage boxing events in Georgia. It is therefore my official opinion that your question must be answered in the negative.
You further wish to know if there are any officials or agencies of any local subdivisions which would have jurisdiction over the management and control of boxing events in their jurisdiction.
The governing authority of each municipality and county has the legislative power to adopt reasonable ordinances relating to its property, affairs and local government for which no provision has been made by general law and which are not inconsistent with the Constitution or any applicable charter provision. Section 3 of the Municipal Home Rule Act of 1965, Ga. Laws 1965, pp. 298, 299-302 (Ga. Code Ann. § 69-1017); Georgia Constitution, Art. XV, Sec. II-A, Par. I (Ga. Code Ann. § 2-8402). Because of the absence of any contrary general law or constitutional provision, it is my opinion that the governing authority of the affected municipality or county would have the authority to control boxing events in its jurisdiction.
You also wish to know whether or not a particular individual could be prohibited from participating in a boxing event in the State either while a criminal conviction against him remains on appeal or in the event the criminal conviction against him is finally upheld. I am not aware of any State law which disqualifies a person from participating in a sporting event because of a pending criminal conviction or a final criminal conviction. In the absence of a specific statute on the question of participation in a boxing event and because there is no State law on the control of boxing events, I know of no way in which the State could prohibit the boxing event under these circumstances.
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Opinion 70-166
September 22, 1970
Request By: 		
 		Insurance Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your letter to me wherein you asked if Ga. Laws 1960, p. 289, codified in pertinent part as Ga. Code Ann. §§ 56-1710 and 56-1821, requiring the approval by the Insurance Commissioner of rates to be charged by hospital and medical service nonprofit corporations prior to beginning business, also requires the aforementioned corporations to obtain approval from the Commissioner for rate revisions.
The above Code Sections clearly require your approval of a plan of operation, etc., before the corporations may accept applications for membership or engage in business. Both Sections, however, are silent -- as is the rest of the statute -- on whether or not revisions of the aforementioned plans require approval from your office. Because the statute is so clear as to what is required prior to engaging in business, and because the statute is silent as to revisions, I can only conclude that it was not the intention of the General Assembly to require subsequent approval when a rate revision is contemplated. If the statute is clear and unambiguous, as this one seems to be, it should not be construed to mean other than what it declares. New Amsterdam Casualty Co. v. McFarley, 191 Ga. 334, 337 (1940).
Therefore, it is my official opinion that it is not necessary for hospital and medical service nonprofit corporations to obtain approval from your office for rate revisions.
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Opinion 70-165
September 18, 1970
Request By: 		
 		United States Congressman
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for an official opinion regarding the effect of the following proposed amendment to the U.S. Constitution upon the laws of Georgia:
"Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex. . . ." H. J. Res. 264, January 16, 1969.
More specifically, you ask the effect of the proposed amendment upon the law requiring superior court approval before a married woman may deed land to her husband and the law that her separate estate is not subject to the debts of her husband.
Ga. Code Ann. § 53-504, which required approval by the superior court of any deed of land by a wife to her husband, has been repealed. (See Ga. Laws 1950, p. 174.) Ga. Code Ann. § 60-512, which required similar judicial approval of transfers of land between husband and wife, remained in effect until 1963 when it was also repealed. (See Ga. Laws 1963, p. 524.)
The Constitution of the State of Georgia states in Art. IV, Sec. V, Par. 1 (Ga. Code Ann. § 2-2801) that the property of the wife acquired prior to and after her marriage "shall remain her separate property, and not be liable for the debts of her husband." A similar provision is set out in Ga. Laws 1866, pp. 146, 147 (Ga. Code Ann. § 53-502), providing that the real and personal property of the wife "shall not be liable for the payment of any debt, default or contract of the husband." Also, a wife may not voluntarily bind any portion of her separate estate "composed of tangible personal property" by any contract of suretyship or by assumption of her husband's debts. (See Ga. Laws 1969, pp. 72-74; Ga. Code Ann. § 53-503.)
The Constitution of the United States provides in Art. VI, Sec. 1, Par. 2, (Ga. Code Ann. § 1-602) that:
"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding."
This constitutional provision clearly indicates that if a state law were to be found in conflict with this proposed amendment, the former would fall.
The proposed amendment is similar in language to the equal protection clause of the Fourteenth Amendment to the United States Constitution. In construing the equal protection clause, the courts have held that for a denial of equal protection there must be "some showing that the persons or groups being treated differently are similarly situated and that their disparate treatment by the State is either without any rational bais or is based on some invidious factor. . . ." (See, e.g., Davis v. Georgia State Board of Education, et al., 408 F.2d 1014 (5th Cir. 1969)). However, it is my thinking that the proposed amendment might go further than this in its application.
It is a fundamental rule of statutory construction that due weight and meaning should be given to every word in a statute. If the courts were to interpret this amendment as applying to only invidious, non-rational discrimination between the sexes, they would, in effect, be saying that the Congress meant nothing by this amendment. The Equal Protection clause of the Fourteenth Amendment, mentioned supra, already prohibits this. Surely it would not be the intention of the Congress to do a needless act.
Therefore, based on the foregoing, it is my considered opinion that the proposed amendment might affect all state laws which discriminate, even innocuously, between the sexes or deny or abridge any equality of rights between sexes for any reason whatsoever.
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Opinion 70-164
September 16, 1970
Request By: 		
 		Supervisor of Purchases
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have received a request from a district attorney of a judicial circuit requesting information on whether he would be allowed to purchase a motor vehicle through the office of the State Supervisor of Purchases since he is now a full time State employee. The automobile would be radio-equipped for contact with local law enforcement officials.
With certain exceptions not relevant here, State officials must furnish automobiles out of their own personal funds if an automobile is used in the performance of their official duties. Ga. Code Ann. § 40-2003, as amended by Ga. Laws 1962, p. 710.
However, Georgia law expressly prohibits anyone, including employees or officials of the State of Georgia, from purchasing any merchadise, including motor vehicles, for personal or individual ownership through the office of the State Supervisor of Purchases. Ga. Laws 1939, pp. 160, 175 (Ga. Code Ann. §§ 40-1936, 40-1937).
Georgia law provides that any merchadise purchased, directly or indirectly, through the office of the Supervisor of Purchases shall be and remain property of the State of Georgia until sold or disposed of according to law. Ga. Laws 1939, pp. 160, 175 (Ga. Code Ann. § 40-1936). Recently, the General Assembly has amended the law to allow political subdivisions to purchase supplies, including motor vehicles, through the office of Supervisor of Purchases. However, it is quite clear that title to the motor vehicles vests in the political subdivision for whom the motor vehicle was purchased. (Ga. Laws 1968, p. 1352; Ga. Laws 1969, p. 940 (Ga. Code Ann. §§ 40-1945 through 40-1948).
It is therefore my official opinion that Georgia law does not allow a district attorney to personally purchase a motor vehicle through the office of the Supervisor of Purchases.
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Opinion 70-163
September 16, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter of recent date requesting my opinion on the question of whether advertisement signs are recognized under Georgia law as personal property or real property.
Advertisement signs per se are personal property as defined under Ga. Code Ann. § 85-1701. That is, they are movable by their very nature, have value inherent in themselves, and are not included in the definition of realty under Ga. Code Ann. § 85-201.
There are, however, circumstances under which an article of personalty will be considered as part of the realty. This occurs where the chattel is placed upon the realty with the intent that it remain permanently in that place, and thus, it is intended to pass with the realty when conveyed. When these conditions are met, the chattel becomes a fixture. See Ga. Code Ann. § 85-105.
An enlightening discussion of this problem is contained in the case of Wolff v. Sampson, 123 Ga. 400, 402 (1905), where the Supreme Court of Georgia held:
"Whether an article of personalty connected with or attached to realty becomes a part of the realty, and therefore such a fixture that it cannot be removed therefrom, depends upon the circumstances under which the article was placed upon the realty, the uses to which it is adapted, and the parties who are at issue as to whether such an article is realty or detachable personalty. . . ."

1970 Ga. AG LEXIS 161::September 16, 1970
[Group:"1970 Ga. AG LEXIS 161"]LNI:4H09-MCB0-003Y-Y34M-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 1611970 Ga. AG LEXIS 161; 1970 Op Atty Gen Ga 2091970 Op. Atty Gen. Ga. 209
Opinion 70-162
September 16, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter of recent date, you have requested my opinion on whether or not the State Highway Department can condemn interests in land for scenic purposes.
The power to acquire the fee simple or any lesser interest in land for scenic purposes has been granted to the State Highway Department. Ga. Laws 1967, p. 421, 422 (Ga. Code Ann. § 95-1519). The Department may acquire these interests through gift, purchase, exchange, or condemnation. Ga. Laws 1967, p. 421, 422 (Ga. Code Ann. § 95-1520).
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Opinion 70-161
September 9, 1970
Request By: 		
 		State Coordinator of Highway Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your recent request I have researched the question you posed as to whether or not the Regents of the University System of Georgia may be considered a "political subdivision" or "governmental unit" under Georgia law to qualify it for federal grants under Section 402 of the National Highway Safety Act of 1966, 80 Stat. 731 (1966).
Under the Georgia Constitution, the government, control, and management of the University System of Georgia and all of its institutions, consisting of 28 colleges and universities in the State of Georgia, is vested in the Board of Regents of the University System of Georgia. Georgia Constitution, Art. VIII, Sec. IV, Par. I. (Ga. Code Ann. § 2-6701).
Although the term "political subdivision" is not defined by Georgia statute, it has been defined by court interpretation. In the case of Richmond County Hospital Authority v. McLain, 112 Ga. App. 209, 211, 144 S.E.2d 565 (1965) the court defined a political subdivision as one having the following characteristics: "Political geographic area, and power to tax and elect officials, are characteristics generally inherent in concept of political subdivision." In addition, that case held that a governmental agency is not a political subdivision unless recited to be so in pertinent constitutional or statutory instruments creating it. See also, Ray v. Cobb County Board of Education, 110 Ga. App. 258, 138 S.E.2d 392, 393 (1964). Inasmuch as the Board of Regents fails to meet this criteria, it is my opinion that the Board of Regents would not fall under the classification of a "political subdivision."
Even though the Board of Regents of the University System of Georgia should not be classified as a "political subdivision" of the State, it may nevertheless be designated as a "governmental unit" of the State of Georgia. I base my opinion that the Board of Regents may be classified as a "governmental unit" on the basis that the Board of Regents has been granted broad governmental powers to manage, control, and regulate the institutions of higher learning in the State of Georgia and in such management and control performs a governmental function. See, Ramsey v. Hamilton, 181 Ga. 365 (1935); Regents v. Blanton, 49 Ga. App. 602 (1934). Enclosed herein please find an Unofficial Opinion rendered from this office on September 7, 1960 (Op. Atty. Gen. 1960-61, p. 571) regarding some of the many powers vested in the Board of Regents of the University System of Georgia.
It is my opinion that the Board of Regents may be classified as a governmental unit of the State of Georgia for the purposes of funding under the National Highway Safety Act of 1966.
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Opinion 70-160
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Request By: 		
 		Commissioner of Agriculture, State of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my official opinion as to whether or not you may, by regulation, authorize group labeling of ingredients in commercial feeding stuffs.
Ga. Code Ann. § 42-202, as amended by Ga. Laws 1960, pp. 970, 972, provides that each container of concentrated commercial feeding stuff shall have affixed thereto a statement showing, in addition to other specified information, "the name of each ingredient."
Your letter states that the American Association of Feed Control Officials has recommended group labeling of ingredients in commercial feeding stuffs, a method which permits use of a collective term for a group of ingredients all of which perform the same function. The recommendation of the Association is apparently intended to promote uniformity among states in labeling requirements, and several states have already adopted these recommended definitions.
I find no statutory or judicial definition in this State of the term "ingredient" as used in the statute in question. However, Ga. Code Ann. § 42-202a, based upon Ga. Laws 1945, p. 213, requires manufacturers, mixers, jobbers, and distributors of commercial feeding stuff to register the same with the Commissioner of Agriculture prior to sale and to furnish, in addition to other information, the common names of the ingredients as defined by the American Association of Feed Control Officials.
The term "ingredient" is defined in Webster's New International Dictionary, Second Edition, as:
"That which enters into a compound, or is a component part of any combination or mixture; a constituent."
It is my opinion that the term "ingredient" as used in Ga. Code Ann. § 42-202 cannot be construed as requiring the listing of ultimate constituents as ingredients, but rather was intended to inform the prospective purchaser of the common names of the components in the products in accordance with usual trade usage. The collective listing of ingredients which perform the same function is clearly in compliance with this construction.
Your attention is directed, however, to Ga. Code Ann. § 42-207, based upon Ga. Laws 1966, pp. 92, 94 which provides that with respect to peanut meal feed, peanut-vine hay, peanut-stem meal and peanut skins, each such ingredient must be clearly shown on the tag or label attached to a bag or container of concentrated commercial feeding stuff.
It is my official opinion that you may by regulation authorize the group labeling of ingredients in concentrated commercial feeding stuffs, excepting only those ingredients specified above which must be specifically listed.
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Request By: 		
 		Georgia State Board of Accountancy
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your recent request, I have researched the question you posed as to "whether or not an accountant's knowledge or working papers are confidential or privileged communications."
Privileged accountant-client communications are specifically dealt with by Ga. Code Ann. § 84-216 (Ga. Laws 1943, pp. 363, 368):
"Any communications to any practicing certified public accountant transmitted to such accountant in anticipation of, or pending, the employment of such accountant shall be treated as confidential and not disclosed nor divulged by said accountant in any proceedings of any nature whatsoever. This rule shall not exclude the accountant as a witness to any facts which may transpire in connection with his employment."
Ga. Code Ann. § 84-216 unfortunately does not provide a clear solution to the question that you raised. The first sentence of that statute would appear to create an absolute accountant-client confidential communication's privilege. However, the second sentence provides as an exclusion from the privilege the calling of an accountant as a witness "to any facts which may transpire in connection with his employment." Unfortunately, there has been no judicial decision in this State resolving the apparent conflict between the first and last sentence of this statute.
From an exhaustive research of other state statutes regarding the accountant-client privilege -- it was determined that there are a number of other states which have such statutes. However, none of these other statutes qualify or restrict the privilege granted by the statute.
Inasmuch as there has been no judicial interpretation of this statute, it will be necessary to resort to the principles of statutory construction to determine the intention of the legislature when they passed their statute. Where two provisions of an act are in irreconcilable conflict, the latter of the two will prevail for the latter is held to be the last expression of the legislative intention. Stansell v. Fowler, 113 Ga. App. 377, 380, 147 S.E.2d 793 (1966). Therefore, it is my opinion that under Ga. Code Ann. § 84-216 that such communications are confidential but that an accountant may be called as a witness to testify to facts that transpire in connection with his employment as well as his being deposed of the same under Ga. Code Ann. §§ 81A-126 through 81A-134. See, 38 A.L.R.2d 670.
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Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter in which you ask whether the Department of Public Safety is bound by a court Order which provides that the "Sheriff's Department do those things necessary to purge the identification records of the Georgia Bureau of Investigation and Federal Bureau of Investigation." The case in which this Order was entered was an ordinary criminal case which was dismissed at the preliminary hearing stage and to which the Department of Public Safety was not a party.
The Bureau of Investigation is required "to keep permanent files and records" of the information it receives regarding crime and criminals. Ga. Laws 1937, pp. 322, 340, as amended (Ga. Code Ann. § 92A-302). I know of no statute which authorizes any court in this State to order the destruction of criminal identification records maintained by the Bureau of Investigation. Moreover, your Department is not bound by Orders and judgments which would affect Departmental operations in cases in which the Department is not a party.
It is my opinion that the Department of Public Safety is neither authorized nor required to destroy its criminal identification records pursuant to an Order entered in a case in which the Department was not a party litigant.
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Opinion 70-157
August 27, 1970
Request By: 		
 		Director, State Game and Fish Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter requested an opinion on what could be done to prevent a person who uses a public boat launching ramp in Georgia from leaving an automobile parked on the ramp blocking it thereby preventing its use by others.
A review of the applicable statutes setting forth the powers of the State Game and Fish Commission of Georgia reveals no specific authority to pass a regulation prohibiting or curtailing this practice. Without the proper statutory authorization, the Game and Fish Commission could not by regulation make this practice punishable as a misdemeanor. See Glustrom v. State, 206 Ga. 734, 58 S.E.2d 534 (1950).
However, it is my understanding that the land upon which these public boat launching ramps are built is acquired by the State (usually by gift) and retained in fee simple. It would seem, then, that Ga. Laws 1968, pp. 321-22 (Ga. Code Ann. § 85-203) would be applicable in the instant factual situation. This law provides as follows:
"Any person entitled to the possession of any parcel or space of real property shall have the right to remove, or cause to be removed, therefrom any vehicle parked thereon not authorized to be parked at the place where it is found and to store, or cause to be stored, such vehicle at the expense of the owner thereof, provided that there shall have been conspicuously posted on said real property notice that any vehicle parked thereon not authorized to be parked at the place where it is found may be removed at the expense of the owner of such vehicle and information as to where such vehicle can be recovered. The person removing and storing such vehicle shall have a lien against same for the expenses of such removal and storage. Such lien may be asserted and enforced and shall be entitled to the same priorities as that of special liens on personalty authorized by section 67-2003 of the Code of Georgia, as amended."
It would be my suggestion that you have appropriate signs fashioned in accordance with the above law notifying the public: (1) that any unauthorized vehicle parked on the ramp may be removed at the owner's expense, and (2) where the vehicle can be recovered. Any cars you remove pursuant to this law could be stored at the nearest Game and Fish Commission district office.
Therefore, it is my considered opinion that while the Game and Fish Commission cannot pass a regulation prohibiting the blocking of these ramps by motor vehicles and punishing the violators thereof, it may remove the vehicles in accordance with Ga. Laws 1968, pp. 321-22 (Ga. Code Ann. § 85-203).
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Opinion 70-156
August 27, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your recent letter in which you ask whether the statutes regulating your industrial programs are sufficiently broad to authorize the development of a service type industry, such as furniture refinishing.
The Board has a legislative mandate to make institutions in the penal system "as self-supporting as possible." Ga. Laws 1956, pp. 161, 170 (Ga. Code Ann. § 77-307(a)). Moreover, the Board is authorized to institute rehabilitation programs "which may include academic, industrial, mechanical, agricultural, and vocational training within the confines of the prison." Ga. Laws 1968, pp. 1399, 1403 (Ga. Code Ann. § 77-319(a)). Restrictions have been placed upon the sale of "goods, wares or merchandise, manufactured, produced, or mined wholly or in part, by the inmates of any prison. . . ." Ga. Laws 1956, pp. 161, 177, as amended (Ga. Code Ann. § 77-318(b)). After examining these statutes, it is apparent that the General Assembly contemplated commercial activity in the prison system. It is my opinion that the Board of Corrections is authorized to extend its commercial activities beyond the present purely manufacturing processes, so as to include the development of service type industrial programs such as furniture refinishing.
The Georgia Prison Industries Administration, a public corporation (Ga. Laws 1960, p. 880 (Ga. Code Ann. § 77-902)), has "the same powers and authority possessed by the State Board of Corrections in connection with the manufacture and sale of products." Ga. Laws 1960, p. 880 (Ga. Code Ann. § 77-904(d)). Thus, the Georgia Prison Industries Administration has been granted more restrictive powers which relate only to the manufacture and sale of products. It is doubtful that the word "manufacture" includes the operation of a service type industry. Therefore, it is my opinion that the Georgia Prison Industries Administration may not develop a service type industrial program such as furniture refinishing.
In summary, the Board of Corrections is authorized to develop service type industrial programs such as furniture refinishing, but such programs may not be developed by the Georgia Prison Industries Administration.
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Opinion 70-155
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Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you ask my opinion as to the proper procedure for preferring criminal charges against a foreign corporation which has violated various provisions of the Surface Mining Act of 1968, Ga. Laws 1968, p. 9; Ga. Code Ann. §§ 43-1401 et seq. It is my understanding that you view the activities carried out in the name of a Tennessee corporation as constituting violations of the Act. You advise me that none of the normal corporate officials are present in the State of Georgia, the corporation's most responsible employee in this State being a quarry foreman. You further indicate that the corporation has designated the Secretary of State as their resident agent for service of process.
The susceptibility of corporations to the imposition of criminal liability is controlled and limited by statute. Ga. Laws 1968, pp. 1249, 1271, officially codified as Ga. Code § 26-803 reads as follows:
26-803. Criminal responsibility of corporations. --
(a) A corporation may be prosecuted for the act or omission constituting a crime if, but only if:
"(1) The crime is defined by a statute which clearly indicates a legislative purpose to impose liability on a corporation, and an agent of the corporation performs the conduct which is an element of the crime while acting within the scope of his office or employment and in behalf of the corporation; or
"(2) The commission of the crime is authorized, requested, commanded, performed, or recklessly tolerated by the board of directors or by a managerial official who is acting within the scope of his employment in behalf of the corporation.
"(b) For the purposes of this section:
"(1) Agent' means any director, officer, servant, employee, or other person who is authorized to act in behalf of the corporation.
"(2) Managerial official' means an officer of the corporation, or any other agent who has a position of comparable authority for the formulation of corporate policy or the supervision of subordinate employees."
This provision is part of the Criminal Code of 1968 which became effective July 1, 1969. To date there has been no judicial construction of this particular provision.
It is my opinion that the courts will probably hold that the Surface Mining Act of 1968 does not indicate with sufficient clarity a legislative purpose to impose criminal liability on a corporation. Prior to the enactment of the Criminal Code of 1968, the criminal responsibility of corporations under Georgia law was a matter of judicial decision.
"[A] corporation, being responsible for the acts of its agents, is indictable and punishable just as a natural person would be for any unlawful act done by any of its servants as its agent and with its consent, if the act done by such servant in the conduct of the corporation's business is forbidden by law and its commission is punishable as a crime." Rose v. State, 4 Ga. App. 588, 610 (1908), rev'd. on other grounds, 133 Ga. 353 (1909) .
Since the term "person" was elsewhere defined to include a corporation. Ga. Code § 102-103, there was no specific limitation on corporate criminal responsibility prior to the 1968 criminal recodification.
The express purpose of the new provision is to limit corporate liability for crimes so as to avoid shareholder loss of assets because of the commission of crimes by corporate agents so far removed from the shareholders that they cannot reasonably be blamed for the particular agent's status and so far removed from the shareholders that no reasonable amount of diligence and attention to corporate affairs on the shareholders' part would be likely to have appreciable effect upon the acts of the particular agents, unless the legislature defines the crime committed so as to clearly indicate a legislative purpose to impose criminal liability on corporations. For examples of such clearly expressed legislative intention see Ga. Code §§ 5-9929, 5-9930. Section 11 of the Surface Mining Act of 1968, Ga. Laws 1968, pp. 9, 18 (Ga. Code Ann. § 43-9910) evinces no such clear intention.
It is therefore my opinion that corporations will be criminally responsible for acts or omissions constituting violations of the Surface Mining Act of 1968 if, but only if, the activities constituting the crime were authorized, requested, commanded, performed or recklessly tolerated by either the Board of Directors or by an officer or other agent of comparable authority acting within the scope of his authority in behalf of the corporation. The information supplied in your request for this opinion is insufficient to permit me to formulate an opinion as to whether the activities in question would arguably fall within the ambit of this paragraph.
You next inquire as to the procedure for obtaining jurisdiction of a corporate defendant in a criminal action charging a violation of the Surface Mining Act for which a corporation would be criminally responsible. It should be obvious that the normal procedure of charging affidavit, warrant, arrest and accusation is not particularly suited to such cases. I do not regard the resident agent as being susceptible to service of a criminal warrant upon the corporation for which he civilly acts. See Ga. Laws 1968, pp. 565, 583 (Ga. Code Ann. § 22-403(a)(b)). None of the prerequisites specified by statute as applicable to criminal procedure of charging by accusation are available absent the arrest and commitment procedure. Ga. Code § 27-704, as amended by Ga. Laws 1935, p. 116. It is my opinion that the only truly feasible method for charging corporations with crimes is through the return of an indictment by a grand jury.
As you can now see, criminal proceedings against a corporation are considerably more involved than similar charges against natural persons. Additional proofs are involved in he case of the corporation. In addition, the normal procedures have been written with a view toward prosecutions of natural persons and there are no express alternatives in the case of artificial persons not subject to arrest and commitment. Thus, the procedural devices which may be utilized for charging offenses against a corporation are limited. As a general rule, the more workable solution is to prefer criminal charges against the natural person whose actions and omissions constitute the basis of the crime. In this regard, the law provides that:
"(a) Every person concerned in the commission of a crime is a party thereto and may be charged with and convicted of commission of the crime.
"(b) A person is concerned in the commission of a crime only if he: (1) directly commits the crime; or (2) intentionally causes some other person to commit the crime under such circumstances that the other person is not guilty of any crime either in fact or because of legal incapacity; or (3) intentionally aids or abets in the commission of the crime; or (4) intentionally advises, encourages, hires, counsels or procures another to commit the crime." Ga. Code § 26-801 as officially codified from Ga. Laws 1968, pp. 1249, 1271.
Thus, where a corporate agent has either committed the offense in all its elements and particulars or has intentionally aided or abetted his corporate principal in the commission of the crime in all its particulars and elements, he is a party to the offense and punishable as such.
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Request By: 		
 		President, Georgia State Board of Pharmacy
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of August 6, 1970, I have researched the question you posed as to whether or not the Board of Pharmacy has the authority to delegate powers under Ga. Code Ann. § 79A-907(e)(2)(A) (Ga. Laws 1967, pp. 296, 349) to persons who are not employees of the Board of Pharmacy.
Ga. Code Ann. § 79A-907(e)(2)(A), the pertinent provision of which you base your inquiry, provides:
"Every person required by paragraph (1) of this subsection to prepare or obtain and keep records, . . . shall, upon request of an officer or employee designated by the State Board of Pharmacy, permit such officer or employee at reasonable times to have access to and copy such records. (Emphasis added.)
The portion of the above statute permitting inspection of certain records by "an officer or employee designated by the State Board of Pharmacy . . ." is somewhat ambiguous and is unfortunately not clarified by other sections of Ch. 79A-9. Therefore, the interpretation to be given to this Section will have to be determined by the use of statutory construction based upon the language used in this Section and in other sections of the pharmacy law.
It is an elementary rule of statutory construction that a statute must be construed in relation to other statutes of which it is a part in order to ascertain the legislative intent in reference to the whole system of laws of which the doubtful statute is a part. Ryen v. Commissioners of Chatham County, 203 Ga. 730, 731, 48 S.E.2d 86. Likewise, the wording used in the statute should be given substantial consideration when attempting to interpret what a statute means.
The interpretation to be given to the words "officer" and "or" are essential to the proper interpretation of Ga. Code Ann. § 79A-907(e)(2)(A). Unfortunately, the word "officer" is a term of vague and variable import, the meaning of which may depend upon circumstances under which it is used. Therefore, to determine the correct meaning of that "officer" in a particular instance, regard must be had to the subject matter with reference to which it is used and the intention of the user, as expressed by other words which he uses. State ex rel Brand v. Eversman, 155 Ohio St. 383, 99 N.E. 2d 169; State v. Kiichli, 53 Minn. 147, 155, 54 N.W. 1069; Bilger v. State, 63 Wash. 457, 116 P. 19, 24. The second word of interest, "or" is usually used as the disjunctive conjunction indicating an alternative between two different things. Whitaker v. The State, 11 Ga. App. 208, 211, 75 S.E. 258.
In attempting to ascertain what the intention of the legislature was when it chose to use the word "officer" in Ga. Code Ann. § 79A-907(e)(2)(A), other related sections of Georgia's law governing pharmacists, pharmacies, and drugs were considered. Ga. Code Ann. § 79A-820 (Ga. Laws 1967, pp. 296, 343) provides that the enforcement of Ch. 79A-8, the Uniform Narcotic Drug Act, is the duty of the "Georgia State Board of Pharmacy and all law enforcement officers in this State. . . ." This provision in the Uniform Narcotic Drug Act provides the enforcement authority for the enforcement of the provisions of that Chapter. The fact that Ga. Code Ann, § 79A-820 vests the enforcement power on both the State Board of Pharmacy and "all law enforcement officers of this State" is of interpretational significance. This significance is due to the fact that part of the enforcement provisions of the Georgia Drug Abuse Control Act, a statute similar to the Uniform Narcotic Drug Act but controlling different drugs, is provided by the statutory provision in question, Ga. Code Ann. § 79A-907(e)(2)(A). Therefore, the overall intention of the legislature in the passage of Title 79A of Ga. Code Ann. (Ga. Laws 1967, p. 296, et seq.) should be determined.
Another statute which may be considered to determine the intention of the legislature is Ga. Code Ann. § 79A-905(a) (Ga. Laws 1967, pp. 296, N
"(a) The following may be seized without a warrant by any law enforcement official or by a duly authorized agent of the State Board of Pharmacy or drug inspector appointed under the provision of Chapter 79A-3 whenever he has reasonable grounds to believe that they are:" (Emphasis added.)
Inasmuch as this provision is part of the Drug Abuse Control Act, its significance is especially noteworthy.
From the above, it is my opinion that the legislature intended in its language of Ga. Code Ann. § 79A-907(e)(2)(A), "an officer or employee designated by the State Board of Pharmacy, to mean a law enforcement officer or employee of the State Board of Pharmacy. This does not mean, however, that all law enforcement officers would be entitled to be designated with such powers. The Board of Pharmacy under Ga. Code Ann. § 79A-208 (Ga. Laws 1967, pp. 296, 304) has the authority to adopt rules and regulations regarding the qualifications, training, and number of such designated "officers."
Enclosed herein please find a photostatic copy of an unofficial opinion from this office, Op. Atty. Gen. 67-389, permitting the appointing of police officers as agents of the Board and certain restrictions on the appointment of the same.
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Request By: 		
 		Joint-Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my opinion on the question whether a 1970 amendment to Section 6 of the Plumbers Licensing Act applies to persons seeking licensure as a journeyman as well as a master or contracting plumber.
The 1970 amendment is a time extension of a "grandfather clause" in the original act and provides in relevant part as follows;
"On or before January 1, 1971, each individual who wishes to qualify as a Master or Contracting Plumber shall make application to take the examination herein provided for, or, within the same period, shall furnish satisfactory evidence (such as a current business license or Journeyman or Master or Contractor certificate) to said Board that such individual has successfully and efficiently engaged in said vocation for a period of at least eighteen (18) months." (Emphasis added.) Ga. Laws 1970, p. 590 (Ga. Code Ann. § 84-4706).
The underlined words of the quoted provision indicate the intention of the General Assembly to restrict the application of Section 6 to individuals wishing to qualify as a master or contracting plumber. Licensing may be accomplished under this section in two ways: (1) by examination; or (2) by satisfactory evidence of competence as shown by 18 months experience as a journeyman or master plumber. But in both cases, the only license one can qualify for is a master or contracting plumber's license.
This restrictive construction of Section 6 is supported by reference to Section 14 of the original Act, Ga. Laws 1968, pp. 308, 313 (Ga. Code Ann. § 84-4714), similarly providing for those "desiring to qualify as a Journeyman plumber."
Since there are only two classes of licenses issued by the State Board of Examiners of Plumbing Contractors, i.e., master or contracting and journeyman, and since there are, respectively, two corresponding "grandfather clauses" in Sections 6 and 14 of the Act, it is my official opinion that the 1970 amendment to Section 6 applies only to those persons wishing to qualify as a master or contracting plumber.
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August 14, 1970
Request By: 		
 		Director, Department of Public Safety
Question: 		You have recently requested my official opinion on the following questions:
 		"1. Will a peace officer who was employed as such prior to July 1, 1970, be required to obtain certification under Ga. Law 1970, p. 208, the Georgia Peace Officers Standards and Training Act, if he should resign after July 1, 1970, and later be employed by another law enforcement agency of this State?
 		"2. Does any person other than the designee of the Attorney General (provided for in the Act) have the authority to vote on matters before the Council if he is a designee of an appointed member of the Council?
 		"3. Under the provisions of this Act, can a peace officer be employed prior to obtaining a high school diploma or its' equivalent or can he be employed with the understanding that he must obtain his high school diploma or the equivalent prior to being certified?"
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
My opinion on each of the questions posed is as follows:
Question 1. The Georgia Peace Officer Standards and Training Act contains an exemption for some law enforcement officers. "None of the provisions of this Act shall apply to peace officers presently employed by law enforcement units in this State. . . . After the effective date of this Act, no peace officer may be permanently employed, except as otherwise provided in this Act, by any law enforcement unit without certification from the Council that the candidate has met the requirements provided for in this Act." Ga. Laws 1970, pp. 208, 214.
The Act became effective, by its own terms, on July 1, 1970. The provisions of a statute are viable on and after its effective date and "prescribe only for the future." Ga. Code Ann. § 102-104. The rules of statutory construction require that the examiner "look diligently for the intention of the General Assembly. . . ." Ga. Code Ann. § 102-102(9). The Legislature's use of the phrase "presently employed" is indicative of an intent that the provision should not be given "retrospective operation." Ga. Code Ann. § 102-104. Therefore, it is my opinion that an officer is exempted from the provisions of the Act if he was employed as a law enforcement officer on July 1, 1970.
Turning to the question of certification of an officer employed as such on July 1, 1970, who subsequently terminates that employment and seeks re-employment as a law enforcement officer, I observe "that all parts of a legislative enactment shall, if possible, be harmonized and so construed as to reconcile apparent conflicts and to give effect to the apparent intention of the law makers. . . ." Harris v. State, 221 Ga. 398, 402 (1965). The first sentence of Section 13 of the Act grants an exemption to "presently employed" officers. The last sentence of that section prohibits certain employment unless the officer is certified. Construing the provisions so as to give life to each, it is my opinion that the prohibition against employment without certification is applicable to officers who were not exempted from the provisions of the act. Therefore, it is my opinion that an officer employed on July 1, 1970, may terminate his employment and be re-employed as a law enforcement officer without the necessity of obtaining certification.
Question 2. Voting members of the Council are "the Attorney General of Georgia or his designee," six individuals identified by other offices held, and six individuals appointed by the Governor. Ga. Laws 1970, pp.208, 209.
"A public officer is, in a large sense, an agent, and falls within the general rule that an agent in whom is imposed trust and confidence, or who is required to exercise discretion or judgment, may not intrust the performance of his duties to another without the consent of his principal. . . ." In re Giles, 21 F.2d 536, 537 (5th Cir. 1927).
The Supreme Court of this State has held that "The general rule is that an agent in whom is imposed trust and confidence, or who is required to exercise discretion or judgment, may not intrust the performance of his duties to another without the consent of his principal (the General Assembly); and since nearly all acts of agents involve discretion, and their selection as agent ordinarily implies personal confidence in the agent chosen, it follows that one clothed with authority to act for a principal must ordinarily perform the act himself." Mobley v. Marlin, 166 Ga. 820, 822 (1928). While "membership on the council does not constitute public office" (Ga. Laws 1970, pp. 208, 210), the voting members of the Council are, nevertheless, agents within the meaning of the Giles and Mobley cases.
Voting on business before the Council necessarily involves the exercise of judgment or discretion. Therefore, it is my opinion that an individual attending a Council meeting as the representative of a voting member may not vote upon business pending before the Council. In order to avoid the possibility of confusion, the Council is requested to bear in mind that the Attorney General was legislatively authorized to designate one person as a member of the Council. Pursuant to that authority, I designated Marion O. Gordon, a member of my staff, as my designee to serve as a voting member of the Council.
Question 3. The Act requires that "any person employed or certified as a peace officer shall: . . . (c) Have a high school diploma or its recognized equivalent. . . ." Ga. Laws 1970, pp. 208, 212. When lawful engagement in an occupation is contingent upon possession of statutorily prescribed qualifications, the qualifications must be met prior to engaging in that occupation. Moore v. Robinson, 206 Ga. 27 (1949). Therefore, it is my opinion that an individual may not be employed as a police officer prior to obtaining a high school diploma or its equivalent. Similarly, he may not be employed as a peace officer with the understanding that he must obtain the high school diploma or its equivalent prior to being certified.
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Request By: 		
 		Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of July 2, 1970, requested an opinion on three hypothetical questions concerning the penalty provisions of the recently enacted statute, Ga. Laws 1969, p. 960 (Ga. Code Ann. § 92-6202.1).
The first question involved an owner of a four acre tract of land on which forty apartment units were located in 1969. This property was assessed in 1969 and a penalty added since no return was made in that year. Later in 1969, following the assessment, eight more apartments were constructed on the same tract of land. The question is what part of this property is subject to penalty if the owner does not make a return in 1970? The statute dealing with the applicability of a penalty for failure to make a return of one's property, Ga. Code Ann. § 92-6202.1, states that such penalties would apply to "property on which improvements have been made since his previous return." Your information makes it evident that improvements have been made on this property since a return was last made or deemed to have been made. Based on the wording of the statute it is my opinion that the entire tract of land, including all improvements, is subject to penalties prescribed by statute. The reasoning for this conclusion is contained in the following portion of this opinion.
Seconly, it was proposed that the same taxpayer owned, since 1968, another tract of land separate from but adjacent to that mentioned above, and that in 1969 he constructed apartments on that land. No return was made on this property for 1970. Your inquiry concerned whether the land and the improvements would be subject to the penalty provisions, or would the penalty be only on the improvements? The improvements were made after his previous return was made or deemed to have been made, therefore, the property of the taxpayer would be subject to penalties. The statute (Ga. Code Ann. § 92-6202.1) states the penalty shall apply to "property on which improvements have been made since the previous return." Clearly the land itself is what the improvements have been made upon. In Georgia improvements placed on realty become a part of the realty. Powell v. Harris, 39 Ga. App. 295 (1928). Therefore, it appears that both realty and improvements are subject to the penalty provisions for failure to make a return after making improvements.
In the third problem, an individual owns a fifty acre tract of land on which there were houses, one of which the owner lived in. A new house was constructed on this property during 1969 but the owner made no tax return for 1970. You have asked for an opinion as to the portion of this property that is subject to penalty for failure to make a 1970 return. The statute in question (Ga. Code Ann. § 92-6202.1) provides for the same solution as in the first hypothetical question. "Any penalty . . . shall apply only to . . . property on which improvements have been made since his previous return."
The statute in question provides for penalties as to the entire fifty acre tract of land including all improvements as such property was improved since last returned for taxation.
The above stated is my opinion on the three hypothetical questions dealing with the penalty provisions of Ga. Code Ann. § 92-6202.1. I trust this will be of assistance in your future course of dealings.
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Request By: 		
 		President, State Board of Examiners of Psychologists
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter, dated May 27, 1970, requests my opinion on the question whether a person must be a licensed psychologist to be appointed a member of the State Board of Examiners of Psychologists.
Under the law in effect on the date of your letter, the State Board of Examiners of Psychologists consisted of three members. Ga. Laws 1951, pp. 408, 409 (Ga. Code Ann. § 84-3102). (All references in this paragraph to Ga. Code Ann. Ch. 84-31 relate to that Chapter as it was prior to Ga. Laws 1970, p. 511). The one "academic" board member under this provision was clearly not required to be licensed. See Ga. Laws 1951, pp. 408, 409, 411 (Ga. Code Ann. §§ 84-3102, 84-3103, 84-3106). The remaining two "applied" psychologist board members under the same 1951 law were required either to be "licensed applied psychologists or qualified for licensure." Ga. Laws 1951, pp. 408, 409 (Ga. Code Ann. § 84-3102). If the disjunctive phrase, "or qualified for licensure," is given effect as rules of statutory construction require, the conclusion must be that neither were the two "applied" pshchologist board members required under the 1951 law to actually hold a license, if they were otherwise "qualified for licensure" under the terms of the Act.
However, the Georgia law relative to qualifications of Board members was amended by Ga. Laws 1970, pp. 511, 512, which became effective on July 1, 1970. The amended provision provides, in relevant part, as follows:
"There is hereby created a State Board of Examiners of Psychologists, . . . to consist of five members. . . . Members of the Board of Examiners shall be representative of psychologists licensed under the terms of this Act." Ga. Laws 1970, pp. 511, 512 (Section 2) (Emphasis added.)
The 1970 law makes no distinction between "academic" and "applied" psychologists, and your question turns on the meaning of "representative" as used in the quoted section.
My opinion is that the 1970 law requires members appointed under it provisions to be licensed for the following reasons.
The word "representative" has no legal significance in itself and its meaning varies with its context. 77 C.J.S. "Representative," p. 262. The context in this instance appears to require that the "representative" be typical of the class of persons licensed under the terms of the Act. This construction is consistent with customary definitions of the word "representative." 77 C.J.S. "Representative," supra. For example, in civil court procedure, to be representative of a class requires membership in that class. F.R.C.P. 23(a) ; Palmer v. Thompson, 391 Fed.2d 324 (5th Cir. 1967). The class here consists of those persons licensed under the terms of the Act. Thus, the Board member, to be representative of the class must be a member thereof, or licensed.
The caption of the 1970 Act supports this construction. One of its stated purposes is "to change the qualfifcations of Board members." Ga. Laws 1970, p. 511. Since under the 1951 Act as discussed above the Board members were not required to hold a license, the requirement of licensure under the 1970 Act serves to fulfill the purpose of the caption.
For these reasons, it is my official opinion that members appointed to the State Board of Examiners of Psychologists under Ga. Laws 1970, p. 511, Section 2, must be licensed under the terms of the Act.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your oral request for an opinion in which you ask whether an inmate should be executed at the Georgia State Penitentiary on August 18, 1970, as specified in the sentence received by the Board of Corrections, when the order of execution was entered before the remittitur from the Supreme Court of Georgia was made the judgment of the superior court imposing the sentence.
The sentence was entered July 14, 1970. Records from the superior court clerk's office dated August 3, 1970, state that, "Remittitur of appellate court has not been made judgment of this court." You have advised me that your personal inquiry reveals that the remittitur has never been made the judgment of the superior court in which the sentence was passed.
Until such time as the remittitur from the Supreme Court of Georgia is made the judgment of the trial court, the case is not pending in the lower court. Helmly v. Schultz, 219 Ga. 594 (1964), by the full bench. As the case was not pending before the judge of the superior court at the time the order of execution was entered, it is my opinion that the death sentence imposed is void. Under there circumstances, neither the warden of the Georgia State Prison nor any person acting on his behalf is authorized to execute this inmate. THIS INMATE MUST NOT BE EXECUTED.
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Request By: 		
 		State Superintendent of Schools
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You recently requested my official opinion on the question of whether or not a local board of education must permit the tape recording of its meetings and, if so, what limitations, restrictions or procedures may be imposed.
I regret to inform you that rather extensive legal research has revealed an apparent absence of statutory law and a paucity of judicial precedent dealing with this question. The appellate courts that have been faced with the question seem to have approached it from the standpoint of the amount of disruption involved in producing the recording. See, for example, Davidson v. Common Council of the City of White Plains, 244 N.Y.S.2d 385, 40 Misc.2d 1053 (1963); Nevens v. City of China, 44 Cal. Reptr. 50, 233 Cal. App. 775 (1965).
Under the circumstances, I am of the opinion that the best legal advice is to state that I am unable to formulate an opinion on the question.
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Request By: 		
 		Safety Fire Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your letter wherein you asked what legal procedures were open to your office to enforce compliance with certain regulations enacted pursuant to Ga. Code Ann. Ch. 92A-7 (Ga. Laws 1949, p. 1057), and more particularly Ga. Code Ann. § 92A-715 (Ga. Laws 1949, p. 1057, as amended).
Your letter indicates that a certain service station has two dispensers, each controlled by a "card" operating computer device. There is no attendant assigned to the station and dispensers are set to operate for two and one-half minutes activation by the cards which are issued to the station's customers. The customer dispenses his own gasoline by activating the pump with the card. The station is located on a corner lot with no fencing or other means to limit access to the property. The owner of the station has required each customer to sign a "contract" which designates the customer as an "operator" of the service station and the owner contends that this requirement satisfies Rule 120-3-1 1-.05(m), which provides "No self service permitted: No person other than the service station owner, operator, or an authorized employee shall use or operate any motor fuel dispensing equipment at any service station."
Ga. Code Ann. § 92A-715(c) authorizes the Safety Fire Commissioner to provide precautionary and protective techniques for the prevention of injury to persons or property from the storage, transportation and handling of highly flammable or hazardous substances. In accordance with this authority, your office adopted Rule 120-3-11-.05(m) .
I feel the "contract" violates the spirit and purpose of Rule 120-3-11-.05(m) and that such a contractual arrangement designating the customer as an "operator" is a sham. The whole scheme of Ga. Code Ann. § 92A-715 is to protect the public and it would be contrary to public policy to allow the provisions of the act to be abrogated by agreement. Bishop v. Act-O-Lane Gas Service Co., 91 Ga. App. 154, 164, 166 (1954). It is clear from the intent of the Rule that the term "operator" was meant to refer to one who has control of the premises, Lawrence v. Yamuchi, 50 Hawaii 293, 439 P. 2d 669, 671 (1968), or to one who is actively and directly engaged in operating the business, Deep Vein Coal Co. v. Raney, 62 Ind. App. 608, 112 N.E. 392, 395 (1916). For purposes of this opinion, I concur in the view taken by the Illinois Appellate Court when it determined that the words "manager, proprietor, operator, or conductor" referred to those persons who regulate, direct, rule or govern, or who have the legal right or title whether in possession or not, or who have the conduct or direction of anything. People v. Boyden, 7 Ill. App. 2d 87, 129 N.E. 2d 37, 41 (1955). The word "operator" in statutes regarding safety regulations generally refers to persons actively and directly engaged in an operation. Quist v. Duda, 159 Neb. 393, 67 N.W. 2d 481, 488 (1954). Applying the theory of statutory construction known as noscitur a sociis ("the meaning of a word is or may be known from the accompanying words") and with the guidance of the above court decisions, it is clear that the intent of the rule was to eliminate self service and that the term "operator" was not meant to be the person who is physically "pumping" gas but, rather, is the one who controls and runs the business either for his benefit or for the benefit of another.
There are two legal procedures available to you to enforce compliance. They are: (1) utilization of the "notice to correct" provisions of Ga. Code Ann. § 92A-724, 92A-725, 92A-726; or (2) criminal sanctions imposed by the appropriate court consistent with Ga. Laws 1949, pp. 1057, 1068 (Ga. Code Ann. § 92A-9921).
Therefore, it is my official opinion that the failure of the hereinabove mentioned service station to provide supervision for the dispensing of gas is an apparent violation of Rule 120-3-1 1-.05(m) and that such violation is a misdemeanor and punishable accordingly, or may be corrected in conformity with the "notice" provisions mentioned above.
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Request By: 		
 		Safety Fire Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your letter wherein you asked if that State Fire Marshal has authority to require a municipality to obtain a license for its liquefied petroleum plant in accordance with the licensing provisions of the "Liquefied Petroleum Safety Act of Georgia," Ga. Code Ann. Ch. 73-3 (Ga. Laws 1949, p. 1128, as amended).
Ga. Code Ann. § 73-309 makes repeated reference to those who are required to obtain a license as being a "person, firm, or corporation." The statute makes no mention of "municipal corporations." Accordingly, consistent with the propostion of law that "general words of a statute will not include the government or affect its rights, unless that construction be clear and indisputable upon the text of the act. . . . The same rule applies to . . . counties . . . and municipalities." Op. Atty. Gen. 67-291; Georgia Public Service Commission v. City of Albany, 180 Ga. 355, 362-367 (1935s), it is my official opinion that the State Fire Marshal has no authority to require a municipality to obtain a license for its liquefied petroleum plant as may be required of others under the provisions of the Liquefied Petroleum Safety Act of Georgia. (See also, Ga. Code § 102-109 and Lingo v. Harris, 73 Ga. 28, 30-31 (1884), in support of the proposition that municipal corporations are not bound by the passage of law unless named therein).
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Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter requested an opinion on the question of whether the Department of Public Safety's Treasurer and Disbursing Officer can hold an employee's final pay check until all state-owned property possessed by that employee has been turned in to the Department. You inform that an employee left the Department retaining in his possession several items of State property which have never been returned.
While I can find no specific statutory authority granting to the Officer the power to hold this check, neither can I find a specific prohibition. There appears in this situation a compelling analogy to that part of the law of contracts which deals with the set-off of claims between parties to an action. The right of set-off is based on principles of right, justice and benevolence ( People v. American Surety Co. of New York, 272 N.Y.S. 2, 241 App. Div. 199 (1934), aff'd 195 N.E. 212 (1935)) and is defined as:
". . . that right which exists between two parties, each of whom under an independent contract owes an ascertained amount to the other, to set off his respective debt by way of mutual deduction, so that in any action brought for the larger debt the residue only, after such deduction, shall be renovered." [See John Wills, Inc. v. Citizens Nat. Bank of Netcong, 125 N.J.L. 546, 16 A.2d 804 (1940).]
For example, should either your Department or this former State employee choose to bring legal action for the return of his alleged wrongfully-withheld property, the other could show the amount due him and by way of set-off the residue only, if both claims were found to be valid, would be awarded to one or the other. The statutory basis for set-off in Georgia may be found in Ga. Code Ann. Ch. 20-13.
Therefore, based upon the foregoing analogy and rationale, it is my official opinion that the Treasurer and Disbursing Officer of the Department of Public Safety can hold an employee's final pay check until all state-owned property possessed by that employee has been turned in to the Department.
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Request By: 		
 		Superintendent of Banks
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested an Official Opinion from this office concerning the legality of contributions made by State banks to political parties and candidates for public office and whether such political contributions would qualify for a tax deduction under the Internal Revenue Code. Under applicable Georgia and federal law, both of these questions must be answered in the negative.
Ga. Code Ann. § 13-1801, based upon Ga. Laws 1919, pp. 135, 188, grants to State banking corporations certain enumerated powers. In addition to these enumerated powers, Ga. Code jann. § 13-1802, based upon Ga. Laws 1968, p. 1044, grants to State banking corporations the authority to exercise all incidental and necessary powers to carry on the business of banking. However, this Section explicitly states that the powers granted a State bank "shall not be greater than the powers and activities permitted to national banking associations under the laws of the United States." Title 18, U.S.C., Section 610 states:
"It is unlawful for any national bank, or any corporation organized by authority of any law of Congress, to make a contribution or expenditure in connection with any election to any political office, or in connection with any primary election or political convention of caucus held to select candidates for any political office, or for any corporation whatever, or any labor organization to make a contribution or expenditure in connection with any election at which Presidential and Vice Presidential electors or a Senator or Representative in, or a Delegate or Resident Commissioner to Congress are to be voted for, or in connection with any primary election or political convention or caucus held to select candidates for any of the foregoing offices, or for any candidate, political committee, or other person to accept or receive any contribution prohibited by this section." (Emphasis added.)
As Title 18, U.S.C., Section 610, prohibits national banks or any corporation organized under the laws of the United States from making any type of political contribution and Ga. Code Ann. § 13-1802 limits the powers of State banking corporations to those powers which may be lawfully exercised by a national banking association, it is concluded that Georgia banking corporations may not make political contributions.
Even if the Georgia law permitted a banking corporation to make a political contribution, the Internal Revenue Code, § 162(e)(2)(A) , provides that no deduction from income shall be allowed for any contribution to a political party or candidate for public office.
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Request By: 		
 		Chief Drug Inspector, Georgia State Board of Pharmacy
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your recent inquiry into the legality of the use of a business, which is not a pharmacy, of the business title "Apothecary Lounge" -- please be advised that under Ga. Code Ann. § 79A-518 (Ga. Laws 1967, pp. 296, 320), that such use would not be improper or unlawful.
Ga. Code Ann. § 79A-518 prohibiting the use of the term "Apothecary" provides:
"It shall be unlawful for any person in connection with any place of business or in any manner to take, use, or exhibit the title drug store,' pharmacy,' apothecary' or any combination of such titles or any title or designation of like import or other term to take the place of such title, unless such place of business is licensed as a pharmacy' under the terms of this Chapter."
In interpreting the above section, Ga. Code Ann. § 79A-101 (Ga. Laws 1967, pp. 296, 298) is helpful in determining the intention of the legislature in adopting this law:
"This Title is enacted for the purpose of safeguarding the public health, safety and welfare by controlling and regulating the manufacture, production, distribution and use of drugs, medicines, poisons and other articles and devices used in the treatment of illness, and by providing for the supervision and control of the individuals concerned with the same. Although this Title is not exhaustive of all laws on the subject-matter, it shall be liberally construed so as to accomplish the foregoing objects."
Although the above statutory provisions have not been interpreted by the Georgia courts, substantially similar statutes from other states have been interpreted by their courts. These cases hold that the intention of such statutes is to prevent the creation of establishments, which are not pharmacies, which would tend to mislead the public into believing that they are pharmacies. Commonwealth v. Dimas, 170 Pa. Super 5, 84 A2d 218; State v. Collins, 61 NM 184, 297 P. 2d 325; People v. Bernstein, 237 App. Div. 270, 261 NYS 381; Pike v. Porter, 126 Mont. 482, 253 P. 2d 1055.
It is my opinion that the purpose of Ga. Code Ann. § 79A-518 is to safeguard the public health, safety and welfare by preventing the creation of business establishments which would tend to mislead the public into believing they are pharmacies when in fact they are not. The use of a business being operated as a lounge of the business title "Apothecary Lounge" would not be of the nature to mislead the public into believing that this establishment was being operated as a pharmacy. Hypothetically, even though someone might believe that the establishment was a pharmacy at first impression, he would suffer nothing more than disappointment should he attempt to enter into such an establishment to purchase medicines, drugs or sundries.
It is my opinion that under the factual circumstances presented by you in your recent inquiry, the use of the term "Apothecary" would not be improper or precluded under Ga. Code Ann. § 79A-518.
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Request By: 		
 		Director, Department of Mines, Mining and Geology
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my official opinion concerning the rights of a landowner to the ground water under his land and the rights of surrounding landowners if one owner extracts such a volume of ground water so as to adversely affect the surrounding wells.
In your letter you state that with increased utilization of modern crop irrigation in Georgia instances have occurred in which heavy pumping of irrigation wells has resulted in lowering the ground water level in the surrounding area to such an extent that other landowners were required to deepen their wells in order to obtain sufficient water. I am keenly aware of this problem, and anticipate that it will become more serious in the near future as water demands increase.
Water is generally classified by the law as comprising four distinct classes: surface streams; surface waters; subterranean streams; and subsurface or percolating waters. Although hydrologists recognize that these classes are closely interrelated, your question primarily concerns the use of percolating waters and this opinion will be confined to that class.
Percolating waters are defined generally as, ". . . those which ooze, seep, filter, or percolate through the ground under the surface without a definite channel, or in a course that is uncertain or unknown and not discoverable from the surface without excavation for that purpose." 56 Am. Jur., Waters, § 111 (1947).
In the United States, two doctrines with respect to the right to use percolating ground water have been developed. The English, or common law rule, permits a landowner to extract an unlimited amount of percolating water from his land without consideration of the harmful effect such use may have on the percolating water under other lands. Although this rule was once followed by a majority of the States, it has been severely criticized and has been repudiated in many jurisdictions. The second doctrine, known as the American, or reasonable use rule, limits the landowner's use of percolating waters to beneficial purposes having a reasonable relationship to the use of his overlying land.
The rule followed in Georgia is substantially similar to the English or common law doctrine. In Saddler v. Lee, 66 Ga. 45, 47 (1880), the Court stated:
"The use of surface water flowing regularly in well defined banks, is about as well settled as any legal principal can be, and the current of authorities also seems to be about as well settled, that sub-surface water, which without any distinct channel, percolates in veins, oozes and filters from the land of one proprietor into that of another, gives the latter no rights thereto which the law can recognize."
Similarly, in Stoner v. Patten, 132 Ga. 178, 189 (1909), the Court said:
"The ownership of land extends indefinitely within the bounds of the earth, and the owner has the same exclusive proprietorship in the water which seeps through his soil and collects in the substrata, as in that water which falls from the clouds upon the roof of his house and is collected into a cistern, until the percolating water becomes a part of a well-defined stream."
The common law rule appears to have undergone only minor modification in Georgia, the significant exceptions being that malicious waste or interference with subsurface waters is actionable, Saint Amand v. Lehman, 120 Ga. 253 (1904), and artesian wells under certain circumstances are required to be capped when not in use, Ga. Laws 1969, pp. 669, 670 (Ga. Code Ann. § 17-701).
It is therefore my opinion that, under Georgia law as it exists today, a landowner who, without malicious intent, extracts percolating ground water from his property does not incur liability to surrounding property owners for depletion or reduction of the water level in the surrounding area.
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my opinion as to whether or not a corporation organized under the general corporate law of Georgia, or an officer or agent thereof, is prohibited from making a contribution to the political campaign of a candidate for public office, if such candidate during the campaign is notthen an officer of the State of Georgia.
Section 22-5105 of the Georgia Business Corporation Code provides as follows:
"It shall be illegal for any corporation incorporated under the laws of, or doing business in, this State, or any officer or agent thereof, to make or authorize, directly or indirectly, any contributions from corporate funds for the purpose of influencing the vote, judgment, or action of any officer of this State, legislative, executive or judicial." (Emphasis added.)
This code section was officially codified from Ga. Laws 1968, pp. 565, 818. Its predecessor was Ga. Code Ann. § 22-724.
Under the circumstances, and applying the traditional rules of statutory construction, it is my opinion that your question should be answered in the negative. That is to say, in my opinion it is not illegal under Georgia law for a corporation organized under the general corporation act to make such political campaign contribution.
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Request By: 		
 		Director, Georgia Department of Public Health
Question: 		Please refer to your letter of July 1, 1970, wherein you request my official opinion as to the following questions:
 		(1) Does Section 1, subsection (d) of the recently enacted clinical laboratory licensing law, i.e., Ga. L. 1970, pp. 531-540 require the Department of Public Health, as part of its licensure and regulation of hospitals, to impose upon medical laboratories operated and maintained by hospitals the same standards of administration, performance, and operation as are imposed by this Act upon other medical laboratories?
 		(2) If the answer to (1) above is no, and the Department failed to modify its hospital certification regulations, would hospital clinical laboratories be required to obtain licenses pursuant to the licensure law?
 		(3) Does Section 1, subsection (f) of the licensure law exempt those laboratories that are approved by the U.S. Social Security Administration to examine specimens for medicare (Title XVIII) beneficiaries in addition to those clinical laboratories licensed by the United States Government?
 		(4) Is implementation of the laboratory licensure law mandatory?
 		(5) Does Section 4, subsection (e) of the licensure law require the Department to set up a licensure program for directors of clinical laboratories?
 		(6) If hospital laboratories are made exempt from the licensing requirements of the law, would the fees received from nonexempt laboratories have to defray the costs of inspections, evaluations and investigations of both nonexempt and hospital laboratories?
 		(7) What is the legal significance of the provision of Section 8 of the licensure law requiring the appointment of a Clinical Laboratory, Blood Bank, and Tissue Bank Committee to advise the Board of Health on matters pertaining to the operation of clinical laboratories, blood banks and tissue banks "required to be licensed pursuant to this Act" since apparently only clinical laboratories are to be licensed under said law.
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
As to question 1: Section 1, subsection (d) of the recently enacted clinical laboratory licensure law, i.e., Ga. Laws 1970, pp. 531-540, provides that said Act shall not apply to clinical laboratories operated by a licensed hospital "at any period of time during which the Department, as a part of its licensure and regulation of such hospital, imposes upon the medical laboratory involved, the same standards of administration, performance and operation as are imposed by this Act upon medical laboratories covered herein."
Clearly, the above language does not require the Department to revise its regulations governing hospital certification. Therefore, it is my official opinion that the decision as to the revision of such regulations is entirely within the discretion of the Board.
As to question 2: Based upon the plain meaning of the new licensure law, it is my official opinion that if the Department of Public Health failed to modify its hospital laboratories the same standards of operation under the licensure law, licensing of hospitals would not constitute licensing of hospital laboratories and such laboratories would be required to obtain licenses pursuant to the laboratory licensure law.
As to question 3: Section 1, subsection (f) of the licensure law provides that the Act shall not apply to clinical laboratories "licensed by the United States Government." The question arises as to whether this exemption applies to those hospitals approved by the U.S. Social Security Administration to examine specimens for Medicare beneficiaries.
It is my understanding that such approval is obtained through the State Health Department. Therefore, it is my official opinion that such approval would not amount to governmental licensing and that, consequently, such hospitals would be covered by the licensure law.
As to question 4: Section 3, subsection (a) of the licensure law provides that the Board "shall promulgate rules and regulations for the implementation of this Act . . ." (Emphasis added.)
Therefore, it is my official opinion that the Board of Health must implement said law.
As to question 5: Section 4, subsection (e) of the laboratory licensure law provides that "each clinical laboratory shall have a licensed director." Said section goes on to require that the director be a physician licensed to practice medicine and surgery, a dentist licensed to practice dentistry (where the clinical laboratory restricts its practice to dental pathology) or persons possessing degrees in biology, microbiology, and related fields (pursuant to rules and regulations promulgated by the Board).
The question arises as to whether the above language requires the Department to set up a licensure program for directors of clinical laboratories.
While the wording of the above subsection offers some question as to whether "licensed director" simply refers to a licensed physician or dentist serving as a director, it is my official opinion that the placing of the above-quoted language at the beginning of the subsection indicates a desire on the part of the Legislature to have such persons licensed as clinical directors. The remaining provisions oe said subsection enunciate certain qualifications needed for the position of Clinical Director.
As to question 6: Section 4, subsection (h) provides:
"The Board shall fix and publish, and from time to time revise, schedule of fees for applications and renewals. Such fees for clinical laboratory licenses shall be in amounts calculated to defray the costs of necessary inspections evaluations, and investigations related thereto." (Emphasis added.)
If the Department of Public Health modified its hospital certification regulations so as to impose upon hospital clinical laboratories the same standards of operation as are required under the laboratory licensure law, thereby exempting hospital laboratories from the licensing requirement, (see opinion and discussion as to Question 2), the question arises as to whether fees for laboratory licenses must be in amounts calculated to defray the costs of inspections, evaluations and investigations of both nonexempt and hospital laboratories.
Based upon the plain meaning of the above subsection, it is my official opinion that fees for laboratory licenses must not exceed those amounts calculated to defray the costs of inspecting, evaluating and investigating the nonexempt laboratories. Of course, all fees collected under the licensure law must be paid into the State treasury pursuant to Ga. Laws 1962, pp. 17, 31 (Ga. Code Ann. § 40-423), and the licensing program must be financed out of funds made available to the Department by the General Assembly.
As to question 7: Section 8 of the laboratory licensure law requires the Board of Health to appoint a "Clinical Laboratory, Blood Bank and Tissue Bank Committee" whose duty it is to advise the Department and Board on matters pertaining to the operation of clinical laboratories, blood banks and tissue banks "required to be licensed pursuant to this Act."
A reading of the entire Act will show that only clinical laboratories are to be licensed under this law. Therefore, it is my official opinion that the reference to blood banks and tissue banks in section 8 has no legal significance and can be treated as surplusage.
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Request By: 		
 		Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of July 15, 1970, requested an opinion as to the procedure which the Department of Revenue shall follow in regard to the accrual of interest on estate taxes not paid upon the due-date.
Ga. Code Ann. § 92-8430, based upon Ga. Laws 1937-38, Ex. Sess., pp. 77, 92, provides that taxes are to be paid when the return is filed. Therefore, estate taxes would be overdue upon submission of a timely return unaccompanied by payment or upon failure to file a return within the time provided.
Ga. Code Ann. § 92-8440 provides in part that in any instance in which a person fails to pay a tax when the same is due, heshall pay, in the absence of a specific statutory civil penalty for such failure, interest on the principal amount at the rate of seven per cent. per annum from the date the tax becomes delinquent, until the same is paid.
It is my official opinion that this Section controls, and that the unpaid tax would begin bearing interest at seven per cent. per annum from the date the return is filed or as of the last date provided for filing the return if no return was submitted. This interest would continue to accrue until settlement unless an execution is issued pursuant to Ga. Laws 1925, p. 63, as amended (Ga. Code Ann. § 92-3404).
Amended returns are to be filed with the State Revenue Commissioner who shall assess against the estate any additional amount found to be due. Ga. Code Ann. § 92-3401. Ga. Code Ann. § 92-8434 provides that the Commissioner may determine and collect the amount of tax due if he ascertains that any return contains mistaken or false statements. This additional tax is to bear interest at the rate of one-half of one per cent. per month from the date the Commissioner notifies the taxpayer in writing of the amount due.
Therefore, it is my official opinion that an additional tax bears interest at one-half of one per cent. per month after notice unless an execution is issued pursuant to Ga. Code Ann. § 92-3404.
Deferred tax payment bear interest at the rate of one-half of one per cent. per month from the due-date until the date of payment. Ga. Code Ann. § 92-8430.
Ga. Code Ann. § 92-5814 based upon Ga. Laws 1960, pp. 990, 991, authorizes the State Revenue Commissioner to waive collection of any interest due the State on unpaid taxes when the delay in payment was attributable to the action or inaction of the Revenue Department.
Therefore, it is my official opinion that deferred payments on estate taxes bear interest at the rate of one-half of one per cent. per month unless lawfully waived by the Commissioner.
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Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the recent letter from Mr. J. E. Brown, Right-of-Way Engineer, wherein he requested my opinion as to the effect of the new Civil Practice Act upon the State condemnation cases in regard to the dismissal of an action where no written order is taken for a period of five years.
As you know, the case of State Highway Department v. Noble, 220 Ga. 410 (1964), held that an appeal pending in the Superior Court from an award of assessors in a condemnation case, could not be dismissed under the five year limitation prescribed by Georgia Code Ann. § 3-512 (Ga. Laws 1953, pp. 342, 343). The Civil Practice Act, Ga. Laws 1966, p. 609, purported to repeal § 3-512 (See Ga. Code Ann. § 81A-201(c)), but included a similar revision therein. Ga. Code Ann. § 81A-141(e). Subsequently, on April 14, 1967 the General Assembly approved a new version of § 3-512 (Ga. Laws 1967, pp. 557, 558).
Although it is not certain which Code Section (3-512 or 81A-141(e)) is controlling in condemnation proceedings, it is apparent that the intent of the General Assembly of Georgia in passing the revised version of § 3-512 was to expand the scope of the original provisions and to thereby overrule the Noble case. In Lovett v. Lovett, 225 Ga. 251 (1969), while not directly in point, the Georgia Supreme Court relied on § 3-512 and gave only passing reference to § 81A-141(e). The 1967 version of § 3-512 provides as follows:
"3-512. Dismissal of action where no order taken for five years. Any suit, action, or other proceeding filed in any of the courts of this State, in which no written order is taken for a period of five years, shall automatically stand dismissed with costs to be taxed against the party plaintiff. For the purposes of this section, an order of continuance will be deemed an order and the word proceedings' shall be held to include, but not be limited to, an appeal from an award of assessors or special master in a condemnation proceeding. Any proceeding which consists of an appeal from an award of assessors or special master in a condemnation proceeding, which is pending upon the effective date of this section, shall automatically stand dismissed five years from the date of the approval of this section, unless an order shall be taken therein as provided above."
No mention is made in the above-quoted section regarding the declaration of taking method of condemnation. The Civil Practice Act applies to all special statutory proceedings except to the extent that specific rules of practice and procedure in conflict therewith are expressly prescribed by law. (Ga. Code Ann. § 81A-181.) Therefore, it is my conclusion and my opinion that the Civil Practice Act would be controlling in the declaration of taking method of condemnation, and that Section 3-512 is controlling in the appeal from an award of assessors or special master.
The two controlling Code Sections referred to hereinbefore have different dates of effectiveness. The Civil Practice Act, as provided in Ga. Code Ann. § 81A-186, became effective on September 1, 1967, and § 3-512 became effective on the date of approval of the section, April 14, 1967. Thus, it is my opinion that condemnation proceedings pending on or before September 1, 1967, involving a declaration of taking in which no written order is taken for five years shall automatically stand dismissed on September 1, 1972. Condemnation proceeding pending on or before April 14, 1967, involving an appeal from an award of assessors or a special master's award in which no written order is taken for five years shall automatically stand dismissed on April 14, 1972.
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Request By: 		
 		State Superintendent of Schools
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion on whether there is any incompatibility between membership on a county board of education and membership on the United States Department of Agriculture's Agricultural Stabilization and Conservation Committee for Georgia (hereafter ASC State Committee).
Under Georgia law, persons holding any office of profit or trust under the government of the United States (other than that of postmaster and officers of the reserve corps of the United States Army, Navy or Marine Corps) are deemed ineligible to hold any civil office in Georgia. Ga. Code § 89-101(4); Patten v. Miller, 190 Ga. 123, 8 S.E.2d 757 (1940).
Very generally, a position is an "office," within the meaning of statutes dealing with conflicts of interest, if it is created by law with duties cast on the incumbent which involve some portion of sovereign power and in the performance of which the public is concerned and which are continuing in their nature. P. Mechem, Public Offices and Officers, §§ 3, 4, 5 (1890); 42 Am. Jur. Public Officers, §§ 3-9, 12, 13, 31; 67 C.J.S. Officers § 2.
The ASC State Committees were created by the Federal Soil Conservation and Domestic Allotment Act which states that in carrying out the provisions of the law, the Secretary of Agriculture is directed to utilize the services of the local and State committees. The Secretary of Agriculture is further required to adopt regulations relating to the exercise of the functions of the State committees and to the administration through the committees of the program under the Act. 16 U.S.C. § 590h (b). Some of the duties of the ASC State Committees are providing information to the Secretary and Area Director with respect to the impact of decisions affecting farmers, soliciting their interest in understanding ASC programs, keeping farmers informed, hearing their appeals and complaints and taking appropriate action as a group, maintaining cooperative relationships with the agri-business community and carrying out other duties as determined by the Secretary and Administrator. (Information obtained from a job description prepared by the Area Director.) The ASC State Committee also performs numerous other public and governmental functions. See Gregory v. Freeman, 261 F. Supp. 362 (N.D. N.Y., 1966); U. S. v. Carroll, 212 F. Supp. 422 (W.D. Ark. 1962).
Based upon the above discussion, it is my conclusion that membership on an ASC State Committee is an "office" under Ga. Code Ann. § 89-101(4). It is now necessary to decide whether the office is an office or profit or trust under the government of the United States as indicated in that Code Section.
An "office of profit" is generally any office to which salary, compensation or fees are attached and the amount of the salary or compensation is not material. Moser v. Bd. of Commissioners of Howard County, 235 Md. 279, 201 A.2d 365 (1964); Baker v. Bd. of Crook County Commissioners, 9 Wyo. 51, 59 P. 797 (1900). My investigation indicates that membership on the ASC State Committee is accompanied by compensation which varies according to the amount of hours actually spent on work of the Committee.
An "office of trust" is an office requiring the exercise of discretion, skill and experience and integrity. It is not necessary that the officer have the handling of public money or the care of some pecuniary interest of the government. P. Mechem, Public Offices and Officers, § 16 (1890); 67 C.J.S. Officers, § 3.
Based upon the above, it is my further conclusion that membership on the ASC State Committee is an office of profit or trust under the government of the United States. If this is so, then a holder of this office would be prohibited from holding any civil office in Georgia by Ga. Code Ann. § 89-101(4). There is no question that membership on a county board of education is a "civil office" under Georgia law. See Sheffield v. State School Authority, 208 Ga. 575, 584, 68 S.E.2d 590 (1952) for a discussion of the definition of a "civil office."
Based upon the foregoing authorities, it is my official opinion that membership on a ASC State Committee is an office of profit or trust under the government of the United States and within the meaning of Ga. Code Ann. § 89-101 and a court would probably conclude that any person holding this office would be ineligible to hold any other civil office in Georgia.
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Request By: 		
 		Director, Georgia Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
On July 17 you asked whether a disabled veteran may engage in mining activities subject to the regulation of the Surface Mined Land Use Board without first obtaining a license from the Board.
The licensing exemptions created for disabled veterans (Ga. Laws 1953, Nov. Sess., p. 431 (Ga. Code Ann. § 84-2011)) do not apply to regulatory licenses. Campbell, Commissioner of Agriculture v. Williams, 215 Ga. 717 (1960). The Surface Mined Land Use Board is a regulatory agency. Ga. Laws 1968, p. 9 (Ga. Code Ann. Ch. 43-14). Licenses issued by the Board are "regulatory licenses" within the meaning of the Campbell case. Therefore, it is my opinion that the exemptions authorizing disabled veterans to engage in business activities without licenses do not apply to licenses issued by the Surface Mined Land Use Board.
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Request By: 		
 		Chairman, Ocean Science Center of the Atlantic Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your recent request, this Department has reviewed your request for an opinion as to whether or not $ 200,000.00 from the capital outlay budgeted for the Ocean Science Center of the Atlantic in the General Appropriations Act for 1970-71 could be transferred pursuant to your request to the Skidaway Institute of Oceanography, which was not funded for the current 1970-71 budget year.
Ga. Laws 1967, pp. 722, 724 (Ga. Code Ann. § 47-516) provides:
"The fiscal affairs subcommittees shall meet jointly as one committee at least once each quarter, or oftener, at the call of the Governor for the purpose of reviewing and approving budget object transfers recommended by the Governor which shall not be made without the approval of as least 11 members of such committees sitting jointly: and Provided, further, that no funds whatsoever shall be transferred for use in initiating or commencing any new program or activity not currently having an  appropriation or which would require operating funds or capital outlay funds beyond the biennium in which such transfer is made." (Emphasis added.)
The above-cited Code Section prohibits the transferring of funds to an activity not currently having an appropriation. Inasmuch as the Skidaway Institute of Oceanography does not currently have an appropriation in the General Appropriations Act for 1970-71, Ga. Laws 1970, p. 32, a budget object transfer contemplated in your letter would not be permitted.
In reviewing your contemplated transfer of funds to the Skidaway Institute of Oceanography, I have reviewed and continue to concur with a previous Official Opinion of mine to Dr. Jack P. Nix, State Superintendent of Schools, dated May 8, 1969 (Op. Atty. Gen. 69-201).
A pertinent portion of that Opinion concerning the transferring of funds under Ga. Laws 1967, pp. 722, 724, concluded: "Furthermore, the funds so transferred must be designated to programs or activities currently having an appropriation."
Even though the current factual circumstances differ somewhat from the circumstances upon which my May 8, 1969, Opinion was based -- the fact remains that the Skidaway Institute of Oceanography was not funded by the General Assembly for the 1970-71 budget year. The decision of the General Assembly to leave the Skidaway Institute of Oceanography unfunded for the 1970-71 budget year cannot be circumvented, under the mandates of Ga. Laws 1967, pp. 722, 724, by the transfer of funds from one portion of the budget to another.
1970 Ga. AG LEXIS 133::July 22, 1970
[Group:"1970 Ga. AG LEXIS 133"]LNI:4H09-MC60-003Y-Y33M-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 1331970 Ga. AG LEXIS 133; 1970 Op Atty Gen Ga 1711970 Op. Atty Gen. Ga. 171
Opinion 70-134
July 22, 1970
Request By: 		
 		Governor of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your recent request, this office has researched the questions you posed regarding the transfer of funds from the Governor's Emergency Fund to the Executive Department for the purpose of paying expenses of the South Fulton Single Municipality Study Committee which was created pursuant to the provisions of Ga. Laws 1970, p. 2169, and which was not funded by the General Appropriations Act for 1970-71.
Based upon your inquiry and a research of the law, below please find the answers to the questions you posed in your inquiry:
(1) In your first question you inquired as to whether or not you could transfer funds from the Governor's Emergency Fund to the Executive Department for the purpose of paying special committee expenses.
Pursuant to Ga. Laws 1962, pp. 17, 25 (Ga. Code Ann. § 40-408), the Governor's Emergency Fund was created to provide additional funds to meet the emergency needs of State agencies which were not ascertainable at the time of the submission of the budget report to the General Assembly or at the time of the enactment of the General Appropriations Act. That statutory provision provides the manner of allocation of such emergency fund as follows:
The head of the budget unit desiring an allotment of funds from the appropriation shall present such request to the Governor, in such form and with such explanation as he may require, and the Governor may allow or disallow the request at his discretion. No allotment shall be made from this appropriation for the purpose which creates a continuing obligation for the State.
Part III, Section 14 of the General Appropriations Act for 1970-71, Ga. Laws 1970, p. 32, provides the appropriation due the State agency designated as the Executive Department. Inasmuch as the Governor would be the head of that budget unit, the Governor could upon his own request have transferred from the Governor's Emergency Fund funds considered necessary by the Governor to meet the needs of "special committees" falling under the Executive Department as contemplated in the current General Appropriations Act. Provided, however, the transfer of funds does not create a continuing obligation for the State.
(2) In your second question you inquired as to whether or not the South Fulton Single Municipality Study Committee can be considered a special committee.
The South Fulton Single Municipality Study Committee was created by Ga. Laws 1970, p. 2169, for the special purpose of conducting a study and drafting a plan for the merger of specified portions of Fulton County into a single municipality. This committee was created for this single purpose and is to operate only until their study is complete and the possible holding of a referendum if consolidation is recommended.
Pursuant to the terms of the resolution creating it, the South Fulton Single Municipality Study Committee "shall stand abolished" upon the meeting of the next session of the General Assembly of Georgia. Therefore, it is evident to me that this Committee is a "special committee" which was created for a single purpose and will have a limited existence.
Even though I have had no difficulty in classifying this Committee a "special committee," the question you pose as to whether or not this special committee falls under the Executive Department is not so readily discernible. Inasmuch as this Committee was created by a Resolution of the General Assembly to conduct the study contemplated therein and is partially composed of members of the General Assembly -- it would appear that this committee has characteristics os a legislative committee. However, inasmuch as the remaining members of the committee are citizens residing in the areas to be affected by the Committee's action and were appointed by the Governor -- it would appear that this Committee has characteristics of an Executive Committee. Therefore, this Committee appears to be a hybrid special committee and is not clearly discernible as either a legislative or an executive committee.
Inasmuch as the South Fulton Municipality Study Committee is not clearly identified as falling under either the judicial or legislative branches of government, it should be classified as falling under the Executive Branch of government. 67 C.J.S. Officers § 3b. Therefore, it is my opinion that it may be classified and funded as a special committee under the Executive Department.
(3) In your third question you inquired as to whether or not you are authorized to transfer funds from the Governor's Emergency Fund to the Executive Department to pay the expenses of a feasibility study to be made by the Committee.
Inasmuch as the South Fulton Single Municipality Study Committee may be considered a "special committee" of the Executive Department -- you as Governor and head of the budget unit (Executive Department) may allocate funds from your Emergency Fund to meet the expenses of that Committee.
In compliance with Ga. Laws 1962, pp. 17, 25 (Ga. Code Ann. § 40-408), I recommend that you cause to be prepared a definite request for the amount of funds needed to meet the expenses of the proposed feasibility study by the South Fulton Single Municipality Study Committee, and any other possible expenses of that committee, prior to your allocation and transferral of said funds.
Inasmuch as certain members of the South Fulton Single Municipality Study Committee are members of the General Assembly, your attention is called to Ga. Laws 1967, pp. 39, 40 (Ga. Code Ann. § 47-107) which provides for the compensation of members of the General Assembly by the State Treasurer. The pertinent portion of that statute provides:
For each day's service within the State as a member of an interim committee created by or pursuant to a Resolution of either or both the Houses or as a member of a committee created by or pursuant to a statute or the Constitution, such member shall receive the sum of $ 25 per day as an expense allowance and a mileage allowance at the rate of 10 cents per mile or a travel allowance of actual transportation costs if traveling by public carrier.
Therefore, the expenses for the Committee members who are also members of the General Assembly of Georgia will be met by Ga. Laws 1967, pp. 39, 40. These General Assembly members would be ineligible to receive further compensation for their services on this Committee.
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Opinion 70-133
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter states that among the inmates sentenced to the State correctional system a minimum of two hundred per year have been committed directly to Central State Hospital for mental examinations. Typically, such sentences provide for transfer from Central State jhospital to the Board of Corrections if the inmate is found to be in good mental health. You have asked whether such inmates may be committed directly by the court to Central State Hospital.
Felony sentences must commit the inmate to the penitentiary. Ga. Code § 27-2501, Ga. Laws 1964, p. 483 (Ga. Code Ann. § 27-2502). The word "penitentiary" is defined as "any place where felony prisoners exclusively are confined at hard labor under the authority of any law of this State." Ga. Code § 102-103. Misdemeanants, other than those committed directly to a county public works camp, must be committed to the State Board of Corrections to serve in such institution as the adirectory of Corrections may select. Ga. Laws 1964, p. 485 (Ga. Code Ann. § 27-2506). Felons and misdemeants, other than those misdemeants sentenced to serve in a county facility pursuant to Ga. Code Ann. § 27-2506(a), "shall be committed to the custody of the Director of Corrections, who, with the approval of the State Board of Corrections, shall designate the place of confinement where the sentence shall be served. . . ." Ga. Laws 1968, p. 1399 (Ga. Code Ann. § 77-309 (b).
Based upon the foregoing statutes, it is my opinion that all felons and misdemeants, other than those misdemeants falling in the category noted above, must be committed directly and exclusively to the State Board of jcorrections. Moreover, it is my opinion that only the Director of Corrections is authorized to prescribe the place of confinement. Therefore, so much of the language of a sentence committing an inmate to a term of penal servitude in the State prison system as purports to commit the inmate to Central State Hospital is surplusage and should not be relied upon by the officials of the hospital or the Board of Corrections as authority for the retention of custody of the inmate at the hospital. Under such circumstances, it would be appropriate for officials of the hospital to decline to accept custody of the inmate.
Undoubtedly, sentences committing inmates directly to Central State Hospital for mental examinations have been prompted by the compassion and humanitarian instincts of the court. The General Assembly has provided for the transfer, by the Board of Corrections, of mentally diseased inmates from the prison system to the Criminal Ward of Central State Hospital. Ga. Laws 1956, pp. 161, 173, as amended (Ga. Code Ann. § 77-310(d)). Naturally, the Board of Corrections should transfer inmates coming into its custody to Central State Hospital when it appears that the services of that institution are required. There may be extremely rare instances in which an inmate is so violently reactive that immediate treatment at Central State Hospital is the only feasible course. Perhaps it would be possible for the Board of Corrections and the officials of the hospital to work out a satisfactory plan to be utilized in the isolated instances in which the inmate is violently reactive.
This opinion does not deal with nor affect commitments to Central State Hospital which result from special pleas of insanity or acquittals based upon mental irresponsibility at the time of the criminal transaction. Ga. Code § 27-1502 and Ga. Laws 1952, p. 205 (Ga. Code Ann. § 27-1503). Similarly, this opinion does not purport to deal with court ordered mental examinations which may be required, in certain counties, at the discretion of the court, after conviction and prior to the imposition of sentence pursuant to Ga. Laws 1950, p. 427.
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Opinion 70-132
July 16, 1970
Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You intend to indicate the incumbents in the upcoming general primary by use of the word "incumbent" immediately following the name of any candidate who is the incumbent for the public office he holds. You have requested my opinion on whether the incumbent of the office should be designated on the official primary ballot (1) when the incumbent is not seeking the nomination of any political party, or (2) when the incumbent is seeking the nomination of another political party.
Ga. Laws 1964, Ex. Sess., p. 26, officially codified as Ga. Code Title 34, the Georgia Election Code provides:
". . . The incumbency of a candidate seeking party nomination for public office he then holds shall be indicated on the ballots. . . ." Ga. Code § 34-1102(c).
A guide to statutory construction is that the express mention of one thing implies the exclusion of others not mentioned. City of Macon v. awalker, 204 Ga. 810(2), 51 S.E.2d 633 (1949); Bailey v. Lumpkin, 1 Ga. 392, 403 (1846). By expressly mentioning when the incumbency of a candidate should be designated on the official primary ballots, we can presume that the General Assembly did not intend to indicate the incumbent in instances other than the instance expressly set out in the Georgia Election Code.
It is therefore my opinion that it is not necessary to designate the incumbent on a primary ballot if the incumbent is not a candidate in that party's primary for the office he holds and your question is answered in the negative.
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Opinion 70-131
July 15, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated July 2, 1970, requesting my official opinion as to whether the cost of prosecuting an inmate of a State prison for escape must be paid by the State Board of Corrections.
According to Ga. Laws 1964, p. 462 (Ga. Code Ann. § 77-401), the State Board of Corrections shall bear the expenses of the trial involving an inmate of the State Prison System charged with the violation of any criminal statute "provided the offense was committed by such inmate within the confines of the State Prison or a branch of the State Prison System." The crime of escape is defined in Ga. Laws 1968, pp. 1249, 312, officially codified as Ga. Code § 26-2501:
"A person commits escape when he: (a) having been convicted of a felony or misdemeanor, or of the violation of a municipal ordinance, intentionally escapes from lawful custody or from any place of lawful confinement. . . ."
No crime of escape has been committed by the inmate prior to his departure from custody, which would be a departure from the prison itself. Perry v. State, 63 Ga. 402 (1879), held that a prisoner is merely attempting to escape from custody until he actually escapes.
An examination of the statute shows that the General Assembly intended to provide for the payment of costs for the prosecution of crimes committed within a prison. Because the crime of escape is so closely tied to the physical confines of a prison, it may have been assumed that payments could be made for the prosecution of escapees. The statute is not, however, broad enough to permit that construction. Perhaps it would be appropriate to call the matter to the attention of the legislature at the next session.
On the basis of the foregoing, it is my opinion that the crime of escape could not be committed "within the confines of the State Prison", therefore, the State Board of Corrections is not required by the laws of jgeorgia to pay the cost of prosecuting an escapee from the State Prison System.
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Opinion 70-130
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Request By: 		
 		Joint Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your recent letter which was accompanied by a letter from the Chairman of the Georgia State Board of Cosmetology aherein she asked what authority did the State Board of Cosmetology have to compel the owners of licensed cosmetology schools to furnish a written report to the Board showing a complete list of students in that school and the total number of hours which have been credited to each student as required by Rules of the Georgia State Board of Cosmetology, Rule 130-3-.08 .
In creating the Georgia State Board of Cosmetology, the Georgia General Assembly did not grant to the Board the authority to compel adherence to the statutes and the Rules and Regulations of the Board. However, the Board was granted authority to revoke a school's license for failure to observe the requirements of the Board's Rules and Regulations. Ga. Laws 1963, p. 45 (Ga. Code Ann. § 84-4405).
Enclosed are two (2) official opinions recently rendered by me. jalthough the factual situations posed to me were not exactly similar as that in your request, the conclusions in both my opinion of May 29, 1970, to Mr. Sanford Darby, and my opinion of June 3, 1970, to Mr. Wellborn R. Ellis (Op. Att'y Gen. 70-103, 70-105) are dictated by legal principles which are also applicable in this instance, i.e., in the absence of specific authority, the Board must rely upon those remedies granted to it.
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Opinion 70-129
July 13, 1970
Request By: 		
 		Joint Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your letter which was accompanied by a letter from the Atlanta Real Estate Board which asked "If an exclusive listing has expired and the exclusive sign remains on the property, what recourse does an agent have when the first listing agent fails to advise him that his exclusive has expired and the second agent learns this fact later from the property owner?" Additionally, you asked "In the event a commission is involved, would it in any way be misrepresentation on the part of the first broker?"
The Georgia real estate law Ga. Laws 1925, p. 326, as amended (Ga. Code Ann. Ch. 84-14) and the Rules and Regulations enacted pursuant thereto do not explicitly resolve the question posed. The Rules of the jgeorgia Real Estate Commission require that "Negotiations concerning property which is listed with one broker exclusively, must be carried on with the listing broker and not with the owner." Rule 520-2-.01 . Thus, if another broker seeks to cooperate with the listing broker on the sale of listed property and the listing broker does not advise the cooperating broker that the exclusive has expired, then perhaps such action by the listing broker may constitute "substantial misrepresentation," Ga. jcode Ann. § 84-1417(a), or "a continued and flagrant course of misrepresentation . . . through advertising", Ga. Code Ann. § 84-417(c). If the listing broker were to accept a portion of the commission from the cooperating broker after the exclusive has expired, then perhaps such action may "constitute dishonest dealing." Ga. Code Ann. § 84-417(i). Additionally, there is a duty placed upon the broker by virtue of the provisions of Rule 520-6-.01(d) and (u), the non-compliance of which could result in administrative sanctions against the broker.
Insufficient facts are known to me, however, to be able to set out a definitive ruling which would be applicable in most situations. I can only state that the facts set out above may constitute the basis for charges against the broker pursuant to Ga. Code Ann. Ch. 84-14. If you have reason to believe that the problem posed to me is a common one and one which should be regulated, this office would be pleased to assist you in the preparation of an appropriate rule regulating this activity.
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Opinion 70-128
July 10, 1970
Request By: 		
 		Director, Division of Business Administration, State Department of Family and Children Services
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter, dated June 30, 1970, requests verification of the title of the Spalding County Department of Family and Children Services. You specifically asked whether the descriptive title, "Agency and Instrumentality of the State Department of Family and Children Services," is correct.
A "county department of family and children services" is by statute established in each county of the State of Georgia. Ga. Laws 1937, P. 355 (Ga. Code Ann. § 99-501). These county departments of family and children services are also designated as "agents" or "agencies" in the performance of all State welfare and children and youth activities in the county. Ga. Laws 1937, p. 355; 1963, p. 81 (Ga. Code Ann. §§ 99-119; 99-209 (b)).
Although I have found no statute which specifically describes a county department of family and children services as an "Agency and Instrumentality of the State Department of Family and Children Services," there is no apparent reason why a county department could not be accurately designated in this manner. Therefore, in my opinion, the Spalding County Department of Family and Children Services may accurately be described as "An Agency and Instrumentality of the State Department of Family and Children Services."
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Opinion 70-127
July 6, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter of June 26, 1970, in which you ask the following questions: (1) Whether the Board may grant an inmate credit for time spent in jail awaiting trial in the absence of an affidavit from his custodian; (2) Whether the Board is authorized to print, distribute, and require the use of a form which, when filled in, would specify the number of days an inmate spent in jail awaiting trial; and (3) Whether a form submitted meets the requirements of Ga. Laws 1970, p. 692.
Ga. Laws 1970, p. 692 requires that the custodian of an inmate make an affidavit specifying the number of days the inmate spent in jail awaiting trial. That affidavit must be filed with the clerk of the court in which the conviction is returned. The clerk is then required to transmit the affidavit to the Board of Corrections. The Act has a self-contained safeguard, in that credits for time spent in jail awaiting trial may be granted upon the affidavit of the custodian. It is my opinion that the Board would not be authorized to grant such credits in the absence of the custodian's affidavit.
The Board of Corrections may continue to receive sentences which specify the date upon which sentence computation is to commence. Those notations must be made by the Judge because of the provisions of Ga. Laws 1931, p. 165 (Ga. Code Ann. § 27-2505), as amended. The provisions of the foregoing Code section do not, however, relate to time spent in jail prior to trial.
When a defendant's conviction becomes final, the clerk of the court is required to transmit to the Director of Corrections "a complete history of such person upon forms provided by the Director." That history includes the indictment and sentence "and such other information as the Director may require." Ga. Laws 1956, pp. 161, 171, as amended (Ga. Code Ann. § 77-309(c)). It is my opinion that the Director of Corrections is authorized to devise and distribute such forms as may be necessary to implement the provisions of Ga. Laws 1970, p. 692. Moreover, the Director may require that data concerning the number of days an inmate spent in jail prior to trial be transmitted to the Board of Corrections upon forms approved and distributed by the Board.
The form submitted for my examination meets the requirement of the Act.
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Opinion 70-126
July 6, 1970
Request By: 		
 		Comptroller General and Insurance Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to a letter received from your office regarding certain information being sought by the city clerk of Savannah Beach, concerning amusement park operations. The city clerk seeks information (1) on the liability insurance limits his city should require for amusement park operators; (2) the safety standards his city should make amusement park operators adhere to; and (3) the requirements of those who are hired as operators, etc. In a separate letter, the city clerk also asked (1) what his city's responsibility would be; (2) what his city's liability would be; (3) what are the State regulations regarding fencing of rides; and (4) what are the regulations regarding paving and black-topping of amusement park lots.
In response to the clerk's request, your office has mailed to him a copy of the Rules and Regulations for Fire Prevention, Inspection, and Licensing of carnivals and circuses (Rules of the Safety Fire Commissioner, Chapter 120-3-4). With the exception of that law found in Ga. Code Ann. Ch. 69-3 ("Powers, duties and liabilities in general [of municipal corporations]") and the cases cited therein, there is no State law which sets insurance limits, requires safety standards, sets out requirements of operators, requires fencing of rides, or requires paving and black-topping of amusement park lots. However, if the amusement park is itinerant in character then such park would be required to secure an insurance policy or bond in accordance with the provisions of Ga. Laws 1957, p. 406 (Ga. Code Ann. § 81-224). Such policy or bond would afford coverage to the park for the extent of its stay within this State and would be subject to any personal injury, death, or property damage claims.
The responsibility and liability of a municipality as its duty relates to amusement park operations is, of course, dependant upon the facts and circumstances. The clerk's letter did not set out any facts from which I can evaluate responsibility and liability but notwithstanding this, it would be inappropriate for this Department to pass upon a factual situation which ultimately may have to be litigated. It would be my suggestion that the clerk consider Ga. Code Ann. Ch. 69-3 and consult with his city attorney as each situation requiring a legal determination occurs.
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Opinion 70-125
July 6, 1970
Request By: 		
 		Director, Department of Archives and History
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your letter wherein you posed certain problems concerning the construction of Ga. Code Ann. §§ 24-2714(9) and 24-2747. More particularly, you have asked if the provisions of Ga. Code Ann. § 24-2747 allows for the microfilming of instruments evidencing title to real property inasmuch as Ga. Code Ann. § 24-2714(9) clearly excepts instruments evidencing title to real property from being kept or recorded by microfilm.
The apparent confusion in construing the aforementioned two Code Sections can be allayed when one considers the chronological history of the Sections.
Prior to 1957, the Clerk of the Superior Court was required to keep "well-bound books for recording all deeds, mortgages, etc.". Ga. Code § 24-2714(9) (Code of 1933). In 1957, a new section was created which authorized the clerk to use "photostatic . . . or other photographic equipment, excluding micro-equipment in recording, copying . . . of any and all instruments, records and proceedings or parts of same, of record or on file in said office." (Emphasis added.) Ga. Code Ann. § 24-2747 (Ga. Laws 1957, p. 121). Clearly, then, the clerk was authorized to photostat or use other photographic equipment in recording all instruments and records in his court. However, in 1962, the General Assembly enacted a statute which authorized the clerk to record and re-record any records "excepting only instruments evidencing the title to real property". Ga. Code Ann. § 24-2714(9) (Ga. Laws 1962, p. 639). Additionally, in the same act (i.e., Ga. Laws 1962, p. 639), the General Assembly amended Ga. Code Ann. § 24-2747 so as to allow the clerks to use micro-equipment in recording and copying all instruments and records in their court.
Accordingly, I conclude that what would seem to be a conflict between two stautes may clearly be resolved in favor of the proposition that clerks of the superior court may microfilm and keep all instruments and records in their court "excepting only instruments evidencing the title to real property". Should there still be any question as to whether or not the herein mentioned two Code Sections are in irreconcilable conflict, then such conflict must be resolved in favor of the later legislation, i.e., Ga. Laws 1962, p. 639, which excepts instruments evidencing the title to real property from being "kept or re-recorded by microfilm". Ga. Code Ann. § 24-2714(9). See Macon Railroad Company v. Gibson, 85 Ga. 1, 19-20 (1890) ("Where there is an irreconcilable conflict between two statutes, the later of the two must prevail and the former give way.")
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my opinion on whether the offices of Judge of the City Court of Savannah and Judge of the Municipal Court of Savannah are county offices. You need this information in connection with qualifying for office under the Georgia Election Code since the body with whom a candidate qualifies depends upon whether the office is classified as a county or a state office. Ga. Laws 1964, Ex. Sess., p. 26, as amended by Ga. Laws 1970, pp. 347, 354, officially codified as Ga. Code Chapter 34-10.
To classify an office under the Georgia Election Code, one should look at the laws creating the office, the jurisdiction and duties of the office, the electors who vote on the office, the authority which provides the compensation for the office and other similar factors. In the cases under consideration, both Courts were created by local laws, both Courts have county-wide jurisdiction, both Judges are elected by the voters of Chatham County and both Judges are paid by the governing authority of Chatham County. See Code of the City of Savannah, Georgia, 1958, and Cumulative Supplement (Michie City Publications Company, 1958) for a consolidation of the laws relating to the City Court of Savannah and see Ga. Laws 1969, p. 2857, for a consolidation of the laws relating to the Municipal Court of Savannah.
It is therefore my official opinion that for purposes of the Georgia Election Code, the offices of Judge of the City Court of Savannah and Judge of the Municipal Court of Savannah are county offices.
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Request By: 		
 		State Superintendent of Schools
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter concerning interest earned by local school boards from the investment of general obligation bond proceeds being held for construction purposes. You ask whether such interest must be credited to the Construction Fund Account and used for the purposes for which the bonds were issued or whether the interest may be credited to the Sinking Fund and used to retire the bonds.
The local school board holds the bond proceeds in trust for the particular purpose or purposes for which the bonds were voted and such proceeds may not be applied to some other purpose. Walker v. Wheeler, 210 Ga. 432 (1954). While there are apparently no cases specifically holding that the interest earned is a part of the bond proceeds, there are cases holding that other funds such as premiums received on the sale of the bonds are a part of the proceeds. Bell v. Board of Education of Barren County School District, (Ky.) 343 S.W.2d 804, 808 (1961); City of Oakland v. Williams, (Calif.) 290 P. 1044 (1930); 15 E. McQuillin Mun. Corp., § 43.68 at p. 606 (3rd Ed. 1970). For the same reasons it seems that interest earned on the bond proceeds should be considered a part of the bond proceeds. To allow such interest, which is a remuneration for the use of the proceeds, to be applied to an extraneous source would be tantamount to using the proceeds for purposes other than those approved by the voters.
If the school board determines that the purposes of the bond issue have been satisfied or provided for, any remaining funds, including the interest earned on the bond proceeds, may be placed in the Sinking Fund. Williams v. Ragsdale, 205 Ga. 274 (1949). See also City of Oakland v. Williams, (Calif.) 290 P. 1044, 1046 (1930).
Therefore, it is my official opinion that interest earned by a local school board on the investment of general obligation bond proceeds must first be credited to the Construction Fund Account and used for the purposes for which the bonds were issued. Such interest may, however, be placed in the Sinking Fund when the purposes of the bond issue have been satisfied or provided for.
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Opinion 70-122
June 24, 1970
Request By: 		
 		Commissioner of Agriculture
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter of May 27, 1970, in which you requested my official opinion on the question of whether or not an Agricultural Commodity Commission organized under the provisions of Ga. Laws 1969, p. 763 (Ga. Code Ann. Ch. 5-29) may transact business by means of a telephone poll of Commission members. I understand that your question is directed toward a situation in which a motion pertaining to expenditure of Commission funds is made and voted upon by means of individual telephone calls.
The Georgia Agricultural Commodities Promotion Act, Ga. Laws 1969, p. 763, provides in Section 9, Ga. Code § 5-2908 inter alia, that each Commission shall determine a quorum for the transaction of business. Your letter does not indicate whether or not the Commission concerned has specially determined a quorum, but in the absence of such action it is my opinion that Ga. Code Ann. § 102-102(5) is applicable, which provides:
"A joint authority given to any number of persons, or officers, may be executed by a majority of them, unless it is otherwise declared."
The concept of a quorum, while eliminating the potentially disabling burden of requiring the presence of all members of a board or commission in order to transact business, also contemplates the presence of a minimal number of such officers. The established rule with respect to corporations is that the authority vested in the directors or trustees to manage the affairs of the corporation is vested in them not individually but as a board, and as a general rule they can act so as to bind the corporation only when they act as a board and at a legal meeting. See Monroe Mercantile Company v. Arnold, 108 Ga. 449, 460 (1899).
Section 10(g) (Ga. Code Ann. § 5-2909(g)) of the Agricultural Commodities Promotion Act provides that commissions created thereunder may exercise the powers and authority conferred by law upon corporations. It is my opinion that the general rule pertaining to actions undertaken by corporate directors is also applicable to such commodity commissions.
In Nicholson v. Kingery, (Wyo.) 261 P. 122 (1927), it was argued that a quorum had been established at a corporate meeting by telephoning an absent director and recording his vote in the minutes. The court rejected that contention, saying:
"It is not the vote alone, of an absent director, that is necessary to constitute a legal meeting. It is not the opinion of a majority of the board of directors acting as individuals that constitutes the act of the corporation, but the vote of a majority in meeting assembled." 261 P. at 124 (Emphasis added.)
At least one state has enacted legislation specifically authorizing board or committee meetings by telephone conference calls. See Pa. Bus. Corp. Act, 13 P.S. § 15-1008. Georgia has no comparable statute. Although Ga. Laws 1968, pp. 565, 638, officially codified as Ga. Code § 22-710, provides for action by directors of a corporation without a meeting if written consent to the action is signed by all the directors and filed with the minutes, that statute does not authorize action based upon a vote by telephone.
It is therefore my official opinion that an Agricultural Commodity Commission may not transact business by conducting a telephone poll of Commission members.
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Request By: 		
 		Executive Secretary, State Medical Education Board of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter, dated June 15, 1970, requests my opinion on the question whether the State Medical Education Board has constitutional authority to grant scholarship loans to qualified applicants in the field of osteopathy.
The scope of the scholarship loan program administered by the State Medical Education Board is contained in a constitutional amendment, which provides in relevant part as follows:
"It shall be the duty of the board to receive and pass upon, allow or disallow all applications for loans or scholarships made by students who are bona fide citizens and residents of the State of Georgia and who desire to become doctors of medicine and who are acceptable for enrollment in a qualified four-year medical school." Ga. Constitution, Art. VII, Sec. I, Par. II, (Ga. Code Ann. § 32-3005).
Thus, the primary qualifications for an acceptable applicant are:
(1) bona fide citizenship and residence in the State;
(2) desire to become a doctor of medicine;
(3) acceptance for enrollment in a qualified four-year medical school.
Constitutional provisions are to be construed with the meaning which a man of ordinary prudence with average intelligence and information would give. Generally, the learned or technical meaning is not to be given to words appearing in a constitution. Epping v. Columbus, 117 Ga. 263, 268, 43 S.E. 803 (1903). With this rule of construction in mind, the words "doctor of medicine" and "four-year medical school" would imply in the popular mind a physician, licensed and qualified to practice medicine. This definition is consistent with the stated purpose of the scholarship loan program which is to supplement the cost of a four-year medical education "which will qualify applicants to become licensed, practicing physicians in the State of Georgia."Ga. Constitution, Art. VII, Sec. I, Par. II (Ga. Code Ann. § 32-3005).
A "physician" has been defined by Georgia law as "an individual licensed to practice medicine in accordance with the provisions of Chapter 84-9 of the Code of Georgia." Ga. Laws 1967, pp. 296, 299, Ga. Code Ann. § 79A-102(p). The now designated "Composite State Board of Medical Examiners" is the only Georgia authority that can license a physician to practice medicine. See Mabry v. State Board of Examiners, 190 Ga. 751, 757, 10 S.E.2d 740 (1940).
Under the provisions of Ga. Code Chapter 84-9, a doctor of osteopathy (D.O.) may now be licensed to practice medicine in the State of Georgia by the Composite State Board of Medical Examiners. Ga. Code § 84-907, as amended by Ga. Laws 1970, pp. 301, 306. This license is substantially the same license issued to a doctor of medicine (M.D.), and with an exception not pertinent here, legally qualifies its holder to practice all aspects of medicine. Ga. Code § 84-915. The only difference is that the license shows the degree with the doctor has earned, D.O. or M.D. Ga. Code § 84-907.2. Moreover, a professional school of osteopathy must meet the same standards and teach the same required subjects in "medicine, surgery and obstetrics in all their branches" as a medical college, in order to be approved by the Composite State Board of Medical Examiners. Ga. Code § 84-910.
This opinion recognizes that prior to the consolidation of the fields of osteopathy and medicine into one field of medicine by Ga. Laws 1970, p. 301 (Ga. Code Ann., Ch. 84-9), a doctor of osteopathy was not considered a "physician" within the meaning of the Medical Practice Act. See Mabry v. State Board of Examiners, supra; also, Op. Atty. Gen., 1963-65, p. 624; Op. Atty. Gen., 1948-49, p. 329. Prior to March 16, 1970, osteopaths were licensed by the Board of Osteopathic Examiners under Ga. Code Chapter 84-12.
The field of osteopathy was originally limited to treatment of human afflictions by manipulating the body and nerve centers, particularly those along the spine, and otherwise was limited to non-drug and non-surgical treatment. See 70 C.J.S., "Physicians and Surgeons," § 1, p. 812. In recent years, however, osteopathy has developed into a medical science fully compatible with the traditional practice of medicine, including surgery, obstetrics and the prescription of drugs. See Op. Atty Gen., 1968, pp. 72, 77. This state of development of osteopathy was recognized in Georgia this year by the creation of the "Composite State Board of Medical Examiners," which consolidated the heretofore separate Boards of Osteopathic and Medical Examiners as well as these respective fields of practice. Ga. Laws 1970, p. 301.
For these reasons, I conclude: (1) that the constitutional amendment authorizing medical education scholarship loans encompasses an applicant who intends to become a physician, licensed to practice medicine in the State of Georgia; (2) that a doctor of osteopathy, graduated from an approved four-year school of osteopathy, may be licensed by the Composite State Board of Medical Examiners to practice medicine in the State of Georgia; and, therefore, the State Medical Education Board may legally grant scholarships to qualified applicants in the field of osteopathy.
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Request By: 		
 		Commissioner, Department of Labor
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to an inquiry from a New York City attorney forwarded to this Department by your office wherein the attorney asked if this State has a law prohibiting the withholding of money from an employee's wages as an offset against a claim by the employer of a shortage which the employee concedes.
I can find nothing in the existing law which would preclude the deduction from wages as an offset against a shortage where the employee authorizes such deduction; nor can I find any statute which would allow such a deduction without an employee's authorization. (Of course, a deduction without the employee's authorization may be made from wages if garnishment proceedings have been utilized. See Ga. Code Ann. Ch. 46-1.)
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Request By: 		
 		Director, State Department of Family and Children Services
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter, dated June 2, 1970, requested my opinion on the question whether the Division for Children and Youth may contract with Forsyth County, Georgia, to construct and equip a temporary care facility for youths, pending juvenile delinquency proceedings. You also stated that the project would be funded with $ 50,000 from the Governor's Emergency Fund.
The Division for Children and Youth is specifically authorized to establish and provide "shelter or detention care for children prior to examination and study pending court hearing," either through its own programs or the programs of county departments of family and children services. Ga. Laws 1963, pp. 81, 100, Ga. Code Ann. § 99-211(c)(2). See also Ga. Code Ann. § 99-211(d)(2), (3), authorizing regional group care facilities for the purpose of shelter care or detention "prior to examination and study or pending hearing before juvenile court."
The Division is given authority to contract with county governments in Ga. Laws 1963, pp. 81, 116, Ga. Code Ann. § 99-216. See, regarding this point, my official opinion to the Director of the Division for Children and Youth, dated June 3, 1970, (Op. Atty. Gen. 70-104) which is enclosed for your information.
If this project is to be funded with $ 50,000 appropriated from the Governor's Emergency Fund, the use of such funds must not create "a continuing obligation for the State." Ga. Laws 1962, pp. 17, 25, Ga. Code Ann. § 40-408. Any continuing costs over the appropriation from the Governor's Fund would have to be covered in the regular budget of the Department or its Division for Children and Youth. With this proviso, it is my opinion that the Division for Children and Youth of the State Department of Family and Children Services may contract with Forsyth County, Georgia, to construct and equip a temporary care facility for youths, pending juvenile delinquency proceedings.
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Request By: 		
 		Commissioner of Agriculture
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your inquiry as to the status of litigation concerning the validity of the Georgia Agricultural Commodities Sales Promotion Act, Ga. Laws 1968, p. 1118 (Ga. Code Ann. Chapter 5-29A) and the extent to which said Act is presently enforceable.
As you know, the United States Court of Appeals for the Fifth Circuit recently held in Lewis v. Campbell, Civil No. 27242, April 14, 1970, 425 F.2d 77 (1970), that the Act, as applied to tobacco, invaded a field preempted by the Federal Tobacco Inspection Act, 7 U.S.C. §§ 511 -511q. The Court reversed the judgment of the District Court in Lewis v. Campbell, 292 F. Supp. 961 (M.D. Ga. 1968), which had sustained the validity of the Act, and ordered the cause remanded for further proceedings.
Thereafter, the Court of Appeals granted a motion for a stay of mandate to be effective through June 11, 1970, pending the timely filing of an appeal. Our appeal from the judgment of the Court of Appeals was docketed in the United States Supreme Court on June 8, 1970, and the stay of mandate will remain in effect until the case is disposed of by the Supreme Court.
Therefore, the Georgia Agricultural Commodities Sales Promotion Act is presently in full force and effect, pending disposition of the above appeal and further order of the Court.
I will be pleased to advise you further should any legal questions arise pertaining to actual enforcement of the Act.
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Request By: 		
 		Executive Secretary-Treasurer, Teachers' Retirement System
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 29, 1970, requested an opinion on the question of whether or not classroom teachers employed by Gordon Military College will be eligible for membership in the retirement system after September 1, 1970.
According to your letter, Gordon Military College will be an entirely private school, receiving no State or local tax funds, after September 1, 1970. Your apparent concern is whether or not the General Assembly intended by the enactment of Ga. Laws 1969, p. 227 (Ga. Code Ann. § 32-2903(5)) to open the retirement system to classroom teachers employed by and teaching in a wholly private school.
The amended Act governing the retirement system provides that "The board of trustees shall determine in doubtful cases whether any person is a teacher, as [therein] defined. . . ." Ga. Code Ann. § 32-2901(5). Therefore, it would appear to me improper for the Attorney General, as legal advisor of the board of trustees (Ga. Laws 1943, pp. 640,655 (Ga. Code Ann. § 32-2914), to make a final determination whether the subject persons are "teachers" within the meaning of amended Act. I shall point out, however, several legal principles which, in my opinion, should be given great weight by the board of trustees in the resolving of this question.
The board of trustees should determine whether the subject person was "a teacher in both a public school and a private school system" on the effective date of the 1969 amendment. Since the 1969 Act contains no effective date provision, it became effective on July 1, 1969. Ga. Laws 1968, p. 1364, as amended by Ga. Laws 1969, p. 7 (Ga. Code Ann. § 102-111).
Although school might not be in session at Gordon Military College on July 1, 1969, the General Assembly probably meant by the word "in" that the subject classroom teacher should be under contract with both the public school and the private school system. Therefore, it should be legally sufficient if the classroom teacher was under contract with "both" the public school system and the private school system on July 1, 1969.
It appears to me that the subject classroom teacher also should meet the definition of "teacher" as used generally throughout the amended Act, this opinion being based on at least two reasons. First, I do not believe that there exists sufficient inconsistency between the word "teacher" as used in the 1969 amendment and as defined in the amended Act (Ga. Code Ann. § 32-2901(5)) to impel a court to conclude that the 1969 Act repealed by implication the requirement that a classroom teacher must be employed "not less than half time" in order to qualify as a "teacher" for purposes of membership in the retirement system. Nash v. National Preferred Life Insurance Company, 222 Ga. 14, 21 (1966). Second, the context of the 1969 amendment does not plainly require the word "teacher" as used therein to have a meaning different from that generally ascribed to the word as defined for use throughout the amended Act. Ga. Code Ann. § 32-2901.
If an affirmative answer is forthcoming to the foregoing questions, inquiry should be made whether the subject person had been in that system (the private school system) for the five years immediately preciding July 1, 1969, and whether he was a member of the retirement system on July 1, 1969. Ga. Laws 1969, p. 227 (Ga. Code Ann. § 32-2903(5).
If the answers to all the foregoing questions are in the affirmative, then the person is entitled, under the 1969 Act, to continue his membership in the retirement system "provided that the employer's contribution shall be paid by the system in which such person is teaching".
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Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to Mr. J. E. Brown's letter of May 27, 1970, wherein he requests an opinion on the question of effective date of appraisals in the case of a Special Master's Hearing. In Mr. Brown's letter he asks the following question:
"In the case of a Special Master's Hearing, what should the effective date of appraisals, updated appraisals, and/or backup appraisals be?"
Mr. Brown is concerned with apparent inconsistent opinions of our appellate courts regarding this question.
The Supreme Court, in Woodside v. City of Atlanta, 214 Ga. 75 (1958), held that the award of a Board of Assessors, whether or not there had been any payment of the money into Court, constituted a taking within the meaning of the Constitution. In Gate City Terminal Company v. Thrower, 136 Ga. 456, 464 (1911), the Court defined the time of taking as follows:
"The time at which the value of property taken for public purposes should be fixed is the time it is taken, or the right to take is complete. It cannot be taken until just and adequate compensation is first paid."
However, it must be crystal clear that these two decisions are conflicting. In the Woodside case, even though the Court held that the taking was complete when there had been an award, under provision of Ga. Code Ann. § 36-602, no money had been paid into Court; but in the Thrower case, it was specifically held that the payment of the money constituted the taking.
Consideration of the case of Arnold v. State Highway Department, 116 Ga. App. 201 (1967), dealing with the Special Master Act, would seem to confirm the conclusion that the time of taking is not the date of the hearing before the Special Master, nor the date when the condemnation proceeding is filed, but is the date when the condemning body deposits the award of the Special Master into the Registry of the Court. However, the Woodside case, supra, was decided upon the Court's construction of the constitutional provision; while the Arnold case, supra, was decided upon the construction by the Court of Appeals of the statute involved.
In the case of The Housing Authority of City of Decatur v. Schroeder, 222 Ga. 417 (1966), the condemnation proceeding was filed on November 2, 1964. On page 419, the statement is made that "the record discloses that the petition of the condemnor alleged the date of taking as November 25, 1964, or 23 days following the filing of the condemnation proceeding". During this 23 day period, there was a hearing before the Board of Assessors and the date of November 25, 1964, is the date when the money was actually paid into Court. This decision would seem to confirm the fact that the date of taking is that date when the condemnor pays the money either to the condemnee or into the Registry of the Court for his benefit.
However, the Schroeder case, supra, must be reconciled with the Woodside case, supra, since it did not overrule same, nor was the precise question presented in the Schroeder case. Based on the foregoing, I am of the opinion that the courts would probably hold that the date of taking under the Special Master Act (Ga. Laws 1957, p. 387, Ga. Code Ann. Ch. 36-6A), or under Ga. Code Ann. Chs. 36-2 through 36-6 and 36-11, is the date of the special master's or assessor's Award.
I am well aware of the fact that it is always the policy of State Highway Department to undertake to acquire property by negotiation prior to the filing of any condemnation proceeding, and for this purpose prior appraisals are made.
Therefore, when condemnation is necessary under the Special Master Act, or under Chs. 36-2 through 36-6 and 36-11, I am of the opinion that the appraiser should be instructed to update his appraisal to the date of the hearing before the special master. This appraisal should contemplate that the amount of the award will be paid into Court by condemnor within ten days of such hearing by the special master, and this is the amount that the appraiser should be prepared to testify to if and when there is an appeal of the matter to a jury in the Superior Court by either party thereto. To be more specific, the original appraisal, made for the purpose of negotiation, may have been made six months or even a year prior to the hearing before the special master and the deposit of the money into Court, and should be updated to reflect the value of the property at the time of the hearing and the deposit of the money into Court.
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have asked my official opinion on whether candidates for office in a special election which is to be held at the same time as the general election may be listed on the same ballot which lists the candidates in the general election. You also wish to know when a city charter is officially adopted, for purposes of computing time for qualifying for office, if the charter must first be approved in a referendum.
In response to your first question concerning placement on the general election ballots of special election candidates, I believe that Ga. Laws 1964, Ex. Sess., p. 26, officially codified in material part as Ga. Election Code §§ 34-1102 and 34-1103 would allow both special election candidates and general election candidates to be listed on the same ballot so long as the candidates have qualified in accordance with the requirements of the Election Code and the elections are held on the same day. Of course, this answer assumes that all persons in that election district who will receive this ballot are eligible to vote in both the general and the special election. If this assumption is incorrect, then I do not believe that candidates for both elections could be listed on the same ballot. Ga. Code Ann. § 34-1104.
In response to your second question concerning the time that a charter is officially adopted, I note that the local law setting up the referendum and charter commission requires that the Secretary of State, after receiving the certified returns from the Ordinary, must issue a proclamation showing and declaring the result of the election. Ga. Laws 1969, pp. 3571, 3578.
The charter, which was approved by the voters, provides that candidates for the various elected offices are authorized to qualify for a period of thirty days "following the adoption of this Charter . . ." Charter, § 9-100(2). The answer to your question, then, depends upon the legal definition of "adoption." Is a charter "adopted" on the day of the referendum, the day the results are certified by the Ordinary or the day the results were declared by the Secretary of State?
We have been unable to locate any authority in Georgia which directly answers your question. See, however, Gainesville Midland Railway v. Jackson, 1 Ga. App. 632, 633, 57 S.E. 1007 (1907) for a discussion of when a constitutional amendment is "effective", and a decision that the "effective date" is the date of the proclamation announcing the result. The closest American authority we have found indicates that a measure is "adopted" when the result of the submission to the people is declared by the official agency charged with this duty. People v. Gardner, 45 N.Y. 812, 813 (Ct. App. 1871); Real v. People, 42 N.Y. 272, 282 (Ct. App. 1870). This result is the more practical and logical answer since it is the date on which the process of ratification and approval has been completed, and it is a date easily susceptible to proof and available to the general public.
Therefore, although the matter is not free from doubt, I believe it is the better view that the adoption of a city charter, for purposes for computing time for qualifying for office, occurs when the result of the referendum is officially declared as required by law.
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Request By: 		
 		Chairman, State Board of Polygraph Examiners
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In regard to your letter of May 20, 1970, below please find the answer to the two questions in which you requested the interpretation of certain sections of Georgia Polygraph Examiners Act, Ga. Laws 1968, pp. 1217, 1218 (Ga. Code Ann. Ch. 84-50).
The first question you posed was whether or not the $ 50 fee required to accompany the application for license under Ga. Code Ann. § 84-5006 (Ga. Laws 1968, pp. 1217, 1220) is a separate fee from the $ 50 licensing fee required by Ga. Code Ann. § 84-5008 (Ga. Laws 1968, pp. 1217, 1222)?
Ga. Code Ann. § 84-5006 states quite specifically:
"Every person administering polygraph examinations must qualify individually for a license under this Chapter and shall file with the Board through the Joint Secretary, State Examining Boards, a written application accompanied by a fee of $ 50 to cover costs. The fee shall not be returnable. . . ." (Emphasis added.)
As expressed in Ga. Code Ann. § 84-5006, the purpose of the $ 50 fee is to "cover costs" of handling the application for license of the prespective polygraph examiner.
The licensing fee required under Ga. Code Ann. § 84-5008 is the fee required for licensing as a polygraph examiner. This fee would become due only after the application for license had been received, checked, and the qualifications of the prospective polygraph examiner approved by the Board. Only upon the receipt of a properly-filled out application for license (to include the $ 50 fee) required by Ga. Code Ann. § 84-5006 and a ruling by the Board on the qualifications of the prospective polygraph examiner as set forth by Ga. Code Ann. § 84-5007 will the prospective polygraph examiner be entitled to be licensed to practice in this State. Upon satisfaction that the applicant meets the requirements established in Ga. Code Ann. § 84-5007, the Board shall issue to the applicant a license to conduct polygraph examinations, Ga. Code Ann. § 84-5009. However, to be entitled to be licensed to practice as a polygraph examiner, an additional $ 50 licensing fee required by Ga. Code Ann. § 84-5008(a) will have to be paid. This latter fee is the statutory fee required for licensing of polygraph examiners.
The second question that you posed was: "Does the license examiner have to have a business and does it have to be in this State?
The qualifications for a person to qualify as a polygraph examiner are expressed in Ga. Code Ann. § 84-5007 (Ga. Laws 1968, pp. 1217, 1221). This Code Section provides eight specific requirements which must be met for an applicant to be qualified as a polygraph examiner. There is no requirement of residency in this State or that the applicant have a business or contemplate a business in this State.
Ga. Code Ann. § 84-5010(b) (Ga. Laws 1968, pp. 1217, 1223) provides:
"The license shall at all times be posted in a conspicuous place in the principal place of business of the licensee in this State."
This provision of the Georgia Polygraph Examiners Act requires that the license be "posted in a conspicuous place in the principal place of business of the licensee in this State." Therefore, if the licensee is to practice in this State, his license would have to be conspicuously posted in his principal place of business in this State. However, this provision of the Act should not be interpreted to mean that the licensee would have to have a principal place of business in this State in order to be a licensed polygraph examiner.
As currently worded, the Geeorgia Polygraph Examiners Act does not require that a licensed polygraph examiner have a principal place of business in this State to be licensed to practice in this State. Therefore, if a nonresident has properly filed his application and met the qualifications required under the Act, Ga. Code Ann. §§ 84-5006, 84-5007, he could be licensed to practice as a polygraph examiner in this State regardless of whether or not his principal place of business is in this State or located in another State.
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Request By: 		
 		Commissioner of Securities
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you have inquired as to whether an alien may qualify for registration pursuant to section 4 of the Georgia Securities Act of 1957, as amended. Ga. Laws 1957, pp. 134, 143; Ga. Code Ann. § 97-105. You indicate that you are in receipt of an application for registration as a securities salesman made by an individual not a citizen of the United States.
Subsection (a) of section 4 of the Georgia Securities Act provides that "application for registration of a dealer may be made by any person." Ga. Laws 1957, pp. 134, 143; Ga. Code § 97-105(a). Subsection (b) of section 4 of the Act provides that "application for registration as a salesman or a limited salesman may be made by any individual." Ga. Laws 1957, pp. 134, 143; Ga. Code Ann. § 97-106(b).
My research has failed to reveal any general disqualification of aliens which would preclude their registration under licensing statutes, such as the Act. Section 79-303 of the Code of Georgia (1933) expressly provides:
"Aliens, the subjects of Governments at peace with the United States and this State, as long as their Governments remain at peace, shall be entitled to all of the rights of citizens of other States resident in this State. . . ."
The Act does not contain any provision similar to that in the statute formerly governing the State Board of Pharmacy Examiners prohibiting the issuance of licenses to aliens. See Ga. Laws 1939, p. 319 (presently repealed in material part). Absent such a provision, it is my opinion that citizenship is not a prerequisite to registration as a dealer, limited dealer, salesman or limited salesman under the Act.
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Request By: 		
 		Chief Drug Inspector, Georgia State Board of Pharmacy
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of May 25, 1970, this Department has researched the question you raised as to whether or not your "department or any other agency have the right or authority to seize a valid prescription and remove the same from a pharmacy for possible use as evidence in court or at a hearing?"
Under Ga. Code Ann. §§ 79A-507 (Ga. Laws 1967, pp. 296, 316) and 79A-807 (Ga. Laws 1967, pp. 296, 330), the proprietor of a pharmacy is required to keep on file for a period of two years the prescriptions that are filled by that pharmacy. The purpose for this requirement, as set out in the above-stated statutes, is to make these prescriptions "readily accessible for inspection by any person lawfully engaged in the enforcement of this Chapter."
Under Ga. Code Ann. § 79A-302 (Ga. Laws 1967, pp. 296, 307), the Chief Drug Inspector and the assistant drug inspectors for the Georgia State Board of Pharmacy are given the authority and the powers possessed by sheriffs to make arrest of any persons violating or charged with violating the provisions of Chapters 79A-8 ("Uniform Narcotic Drug Act"), 79A-7 ('Dangerous Drug Act") and 79A-9 ("Georgia Drug Abuse Control Act") of Title 79A of the Ga. Code Ann.
With the arrest powers of a sheriff, the Chief Drug Inspector or an assistant drug inspector for the Georgia State Board of Pharmacy under Ga. Code Ann. § 24-2813(8) (Ga. Laws 1799, Cobb, 574, as amended) would have the authority, "To perform such other duties as are or may be imposed by law, or which necessarily appertain to his office." Therefore, the Chief Drug Inspector of the State Board of Pharmacy or one of his assistants would have the authority to make arrests for violations of the above-cited chapters of Title 79A Ga. Code Ann. and to search and seize evidence necessary for the presentation before courts of the State of Georgia or before the Georgia State Board of Pharmacy. However, having the powers of the sheriff does not grant to the Chief Drug Inspector or his assistants the authority to seize prescriptions from a pharmacy without having properly acquired a valid search warrant. Although the office of sheriff carries with it the duty to preserve the peace and protect the lives, persons, property, health and morals of the people, a sheriff is not permitted to violate the constitutional guarantees against unlawful search and seizure. Elder v. Camp, 193 Ga. 320(5), 18 S.E.2d 622 (1942). Although Ga. Code Ann. § 79A-905 (Ga. Laws 1967, pp. 296, 346) permits seizure of certain drugs, equipment or conveyances without having acquired a search warrant -- this provision does not include the seizure of prescriptions. The improper search and seizure of prescriptions could result in their becoming inadmissible as evidence.
The protections against unreasonable searches and seizures are provided by the Fourth Amendment of the United States Constitution (Ga. Code Ann. § 1-804) and by the Constitution of the State of Georgia, Art. I, Sec. I, Par. XVI (Ga. Code Ann. § 2-116). In addition, protection against self incrimination is provided by the Fifth Amendment to the United States Constitution (Ga. Code Ann. § 1-805) and by the Constitution of the State of Georgia, Art. I, Sec. I, Par. VI (Ga. Code Ann. § 2-106).
Under Ga. Code Ann. § 27-303 (Ga. Laws 1966, pp. 567, 568), a judicial officer could issue a search warrant for the seizure of designated prescriptions which would constitute tangible evidence of the commission of the crime for which probable cause has been shown. Ga. Code Ann. § 27-303 permits a search warrant to be issued to "any officer of the State or its political subdivisions charged with the duty of enforcing the criminal laws under oath or affirmation which states facts sufficient to show probable cause that a crime is being committed, . . ."
Based upon the above discussion of law, it is my opinion that any law enforcement official who has obtained a search warrant may lawfully search and seize prescriptions retained for inspection by a pharmacy as required by Georgia law.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have asked whether an individual who has been arrested and is awaiting disposition of a pending criminal charge but who is not then serving a sentence in the State correctional system may be incarcerated in an institution operated by the State Board of Corrections.
An individual against whom a criminal charge has been preferred is subject to confinement in the county jail maintained by the sheriff pending disposition of the case. Ga. Code Ann. Ch. 77-1. The State Board of Corrections is authorized to confine persons who have been finally convicted of criminal offenses and sentenced to serve terms of penal servitude in the State correctional system operated by the Board. Ga. Laws 1956, pp. 161, 171, as amended (Ga. Code Ann. § 77-309).
An individual who is merely awaiting the disposition of a pending criminal charge and who is not then serving a sentence in the State correctional system may not be incarcerated in an institution operated by the State Board ofCorrections.
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Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your recent letter requesting an official opinion as to whether the Highway Department has the authority to enter into an agreement with a railroad company for installation and maintenance of signals at a grade crossing.
Your letter indicates that in connection with a project, the Highway Department has determined that signals will be required at a grade crossing of a railroad which serves a naval air station. The railroad is not operating as a common carrier but is owned and operated by the United States Government for the exclusive purpose of serving the Air Station. The commanding officer at the Air Station has agreed to the installation of the crossing with flashing light signals, but has indicated that the Government is not willing to agree to maintaining the signals after installation. You request an opinion as to whether or not the Highway Department has authority to enter into an agreement with Seaboard Coast Line Railroad Company to install the signals under a force account agreement and to allow Seaboard to maintain the signals for an agreed annual amount plus the actual cost of materials required for maintenance.
The Code Section applicable to the State Highway Department and automatic signalling devices is found in Ga. Code Ann. § 95-1907 (Ga. Laws 1927, p. 304). This Section provides in part:
"Whenever in the judgment of the Department the installation of an automatic signalling device may be reasonably required at a grade crossing of a State road, . . ., the Department . . ., may require, by written order, the railroad or railroads involved to provide such automatic signalling device as may be appropriate. In any such case the expense of acquiring and installing such device shall be divided equally between the Department . . . and the railroad or railroads involved, but the railroad or railroads involved shall at its or their own expense maintain the same."
Ga. Code Ann. § 95-1901 (Ga. Laws 1927, p. 300) defines railroads as follows:
"All steam railroads and interurban electric or gasoline railways of more than 20 miles in length, which are operated as common carriers, but not including street railways operated in whole or in part within the corporate limits of a city or town, nor logging railroads not operated as common carriers." (Emphasis added.)
The railroad in question, not being a common carrier, would not fall within the definition outlined above. Also, the Department does not have authority to require the United States Government to participate in the installation and maintenance of the crossing signals in question.
As for the Department's right to contract with Seaboard to furnish the signals and maintenance, I am unaware of any statute or prohibition against such an agreement as outlined in your letter. The flashing lights and bells in this instance, according to the documentation provided, would certainly be required and would protect the traveling public.
Thus, it is my official opinion that the State Highway Department of Georgia may enter into an agreement with Seaboard Coast Line Railroad for installation and maintenance of the signals as outlined herein.
I trust that this opinion answers the question posed and will assist you in your duties as Director of the Highway Department.
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Opinion 70-109
June 5, 1970
Request By: 		
 		Budget Officer, State Budget Bureau
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of June 1, 1970, this office has researched the question you posed, whether or not the amount of $ 1,656,340 can be transferred from the "Authority Lease Rental Payments to G.E.A. (Schools) on Behalf of System" to the "Direct Payments to School Systems for Capital Outlay Purposes."
Inasmuch as there is an apparent surplus of $ 1,656,340 in the "Authority Lease Rental Payments to G.E.A. (Schools) on Behalf of System" which the Governor and the Fiscal Affairs Subcommittee have recommended be transferred to "Direct Payments to School Systems for Capital Outlay Purposes" -- it is my opinion that this transfer may legally be made.
Inasmuch as all thirteen members of the Fiscal Affairs Subcommittee approved the Governor's requested transfer of the funds, the transfer of funds would be to an activity presently having an appropriation and such a transfer would not require a capital outlay of funds beyond the biennium in which such transfer is made -- in my opinion the provisions of Ga. Code Ann. § 47-516 (Ga. Laws 1967, pp. 722, 724) have been complied with. In addition, the State has met its obligation to meet its lease payment obligation which constitutes a first charge on all such appropriations under Ga. Constitution, Art. VII, Sec. VI, Par. I (Ga. Code Ann. § 2-5901(a)).
For the purpose of this opinion, I assume that the construction of the classrooms can be completed with the $ 1,656,340 to be transferred for that purpose or at least the construction will not require operating funds or capital outlay funds beyond this biennium. If this assumption is not correct, then the Subcommittees would not be authorized to transfer the funds.1
Footnotes
Footnotes
1 	 This final paragraph was added by supplemental opinion dated June 29, 1970.
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Opinion 70-108
June 5, 1970
Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This refers to your letter of May 19, 1970, and enclosures. You inquire whether or not the Department of Public Safety can legally authorize the United States, acting through the Department of the Army (Savannah District Corps of Engineers), to erect a radio tower on State owned real property occupied by the Georgia State Patrol in Sylvania, Screven County, Georgia. It is indicated that the Department of Public Safety shall have the right to use jointly with the United States a 300' radio tower which the latter proposes to erect at its expense.
In the absence of a constitutional or statutory provision providing otherwise, it is clear that the power to dispose of real property or any interest therein belonging to the State is vested solely in the legislature. Western Union Telegraph Company v. Western and Atlantic Railroad Company, 142 Ga. 532, 534 (1914). That is not to say, however, that the Department of Public Safety cannot grant a revocable license, i.e., a mere personal privilege, for the purpose mentioned, provided the same is accomplished through a written agreement under the terms of which the licensee expressly acknowledges and the agrees that the grant contained therein does not constitute a license coupled with an interest, or an easement, estate, or other interest in the real property of the State, and that notwithstanding improvements and investments made, expenses and harm incurred or encountered by the licensee, such license shall be subject to revocation, with or without cause, at the instance of the licensor. See in that connection the opinion of my predecessor of October 5, 1953. Op. Atty. Gen., 1952-53, p. 504.
Upon notice that the Department desires to grant the United States such license, stating any specific terms and conditions required, I shall be happy to ascertain whether indeed there is a property problem between the State and Screven County, as is suggested by the file submitted to me. Once that problem, if any, is set straight, you will be furnished with a form of instrument containing proper contractual safeguards, whereunder the United States is granted a revocable license to erect the desired radio tower.
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Opinion 70-107
June 5, 1970
Request By: 		
 		Joint-Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 14, 1970, requested an opinion as to whether or not a recently formed corporation of podiatrists, incorporated under the new Georgia Professional Corporation Act, Ga. Laws 1970, p. 243, was in violation of the provisions of Ga. Laws 1956, pp. 242, 246 (Ga. Code Ann. § 84-611) which places limitations on podiatrist advertising.
The limitations placed on podiatrist advertising by Ga. Code Ann. § 84-611 are as follows:
"A podiatrist may advertise his practice to the public by the listing of his name, professional title, address, telephone, and office hours on the doors and windows of his office (in letters not more than three inches square); on professional cards and stationary, and in the personal and classified sections of telephone directories, all names being in alphabetical order and in standard size uniform print."
Under Georgia's new Professional Corporation Act enacted by the last session of the General Assembly, Ga. Laws 1970, pp. 243-248, persons presently licensed to practice podiatry would lawfully be permitted to practice under the designation of a "Professional Corporation." Undoubtedly, the General Assembly in enacting Section 2(a) of the Professional Corporation Act intended the Act to permit podiatrists to practice their profession in a corporate form, notwithstanding any other provision of law to the contrary.
Inasmuch as Ga. Code Ann. § 84-611 (Ga. Laws 1956, pp. 242, 246; 1958, pp. 174, 181) was intended to place specific limitations on advertising of podiatrists in their practicing of their profession and by the wording of that statute, it would appear that there is a conflict between the right of a podiatrist to be incorporated and to advertise as a corporation. However, to the extent that Ga. Code Ann. § 84-611 is susceptible to the interpretation that it would prohibit an incorporated podiatry group under the Professional Corporation Act from advertising as a corporate body within the limited means and methods of advertising provided by the other provisions of Ga. Code Ann. § 84-611, that portion of Ga. Code Ann. § 84-611 would be repugnant to the Professional Corporation Act and would be repealed by implication. Inasmuch as the Professional Corporation Act is the subsequent statute and would therefore repeal by necessary implication such an inconsistent interpretation, the passage of the Professiional Corporation Act would permit incorporated podiatrists to advertise in their corporate name. Moore v. Baldwin County, 209 Ga. 541, 545 (1953); Mayor of Athens v. Wansley, 210 Ga. 174, 177 (1953); Adcock v. State, 60 Ga. App. 207, 208 (1939).
The conclusion I have reached is further argumented by the language of Section 3 of the Professional Corporation Act, the pertinent portion of which provides:
"A person or a group of persons licensed to practice a profession in this State may elect to practice as a professional corporation by complying with the provisions of this Act, irrespective of any law now prohibiting the practice of the profession by corporations. . . . A professional corporation, and the shareholders of the corporation in their capacity as shareholders, shall enjoy the rights, privileges and immunities and shall be subject to the obligation and liabilities of other corporations organized for a profit under the Georgia Business Corporation Code and those of shareholders of such corporations except as changed, restricted, or enlarged by the provisions of this Act."
On the basis of what has been discussed above and in further compliance with an Unofficial Opinion from this office dated April 25, 1970, regarding the rights of dentists to incorporate under the Georgia Professional Corporation Act, I am of the opinion that the Georgia Professional Corporation Act authorizes members of the podiatry profession to incorporate and to practice podiatry in the corporate form. In addition, once properly incorporated, a podiatry corporation would be permitted to advertise by the use of its corporate name by the means and by the methods prescribed by Ga. Code Ann. § 84-611.
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Opinion 70-106
June 4, 1970
Request By: 		
 		Director, State Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your recent letter requested an opinion on the question of whether the Assistant District Attorneys authorized by Act 1298 of the 1970 Georgia General Assembly (Ga. Laws 1970, p. 716) would be eligible for inclusion under the State Employees Health Insurance Plan.
The laws creating the State Health Insurance Plan define a covered employee as "a person who works full-time for the State and receives his compensation in a direct payment from a department, agency, or institution of the State Government. . . ." See Ga. Laws 1961, p. 147, as amended, Ga. Code Ann. § 89-1201. Act 1298 provides that the Assistant District Attorneys be paid from State funds, in equal monthly installments, by the State Treasurer, and provides further that they are prohibited from engaging in private law practice. Therefore, the Assistant District Attorney would be a full-time State employee receiving his compensation in a direct payment from State funds.
Based upon the foregoing, it is my opinion that such Assistant District Attorneys as are appointed pursuant to Act 1298 are eligible for inclusion under the State Employees Health Insurance Plan.
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Opinion 70-105
June 3, 1970
Request By: 		
 		Director, Division for Children and Youth, State Department of Family and Children Services
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This opinion is in response to your Memorandum dated May 25, 1970. You noted that Ga. Laws 1963, pp. 81, 119, repealed Ga. Code § 99-9902 and asked whether the Division may try to enjoin the unlicensed operation of a day-care center, even though such operation is punishable as a misdemeanor by Ga. Laws 1963, pp. 81, 116 (Ga. Code Ann. § 99-214(q)).
The only means provided in the Children and Youth Act for prohibiting the unlicensed operation of a child welfare agency is prosecution for a misdemeanor under Ga. Code Ann. § 99-214(q) and Ga. Code Ann. § 99-9902. The Supreme Court of Georgia has held that when the unlicensed practice of a profession is made a misdemeanor, the violation cannot also be enjoined as a nuisance per se, unless specifically authorized by law. See Bentley v. State Board of Examiners, 152 Ga. 836, 840, 841 (1922); Dean v. State, 151 Ga. 371 (1921). This principle also applies to non-professional persons doing business without a license required by law. See discussion and authorities cited in my official opinion, Op. Atty. Gen. 70-103, dated May 29, 1970, to Mr. Sanford Darby which is enclosed for your information. The reason generally assigned to this doctrine is that prosecution for a misdemeanor is an adequate remedy at law which must be pursued before an equitable remedy, such as injunction. See Bentley, supra.
If the criminal remedy is bypassed without specific authority, a private or public nuisance must be proven for an injunction to lie. This requires a specific showing of "inconvenience or damage to any particular person or to the public or to any particular part of the public." Dean v. State, supra, at pp. 373, 374. For obvious reasons, this is always difficult to prove. If the criminal remedy proves inadequate, however, the alternative remedy of injunction is available. Waycross Military Assn. v. Hiers, 209 Ga. 812 (5) (1953).
Your Memorandum also noted that Ga. Laws 1963, pp. 81, 119, repealed Ga. Code § 99-9902. The Act repealed, however, was a Code of Georgia of 1933 provision relating to the placing of children and false statements or reports to the former Board of Control. The present provision, making it a misdemeanor to operate a child welfare agency without a license, was also enacted in 1963 by Ga. Laws 1963, pp. 81, 116, Section 16, and is now codified in Ga. Code Ann. § 99-9902, in place of the repealed 1933 Code provision, as well as Ga. Code Ann. § 99-214(q).
Therefore, it is my opinion that the Division, in the absence of specific injunctive authority, must first try to obtain a misdemeanor warrant to stop the unlicensed operation of a day-care center, and, if this proves futile or inadequate, may bring an action for equitable injunction.
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Opinion 70-104
June 3, 1970
Request By: 		
 		Director, Division for Children and Youth, Department of Family and Children Services
Question: 		Your letter dated May 8, 1970, requested my opinion on the following questions:
 		1. Does the Children's Division of the Department of Family and Children Services have authority to contract with Fulton County for the purchase or transfer of land to be used for the construction of a maximum security child detention center?
 		2. In the event the answer to the preceding question is in the affirmative, what further actions and procedures would be necessary to consummate the purchase of such property?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
It is provided in Ga. Laws 1963, p. 81 (Ga. Code Ann. § 99-213(f)) that the Division may use available funds to "establish and operate" places for detention and diagnosis of all delinquent children committed to it. The Division is given authority to contract with county governments in Ga. Code Ann. § 99-216. The following section of the same law empowers the Division to receive grants of real property, Ga. Code Ann. § 99-217. See also Ga. Laws 1937, p. 355; 1946, p. 45 (Ga. Code Ann. §§ 99-132, 99-132.1), vesting authority in the State Department of Family and Children Services to purchase land with State funds.
Therefore, the above provisions, coupled with the broad authority "to perform such other duties as may be required under provisions of related statutes," Ga. Code Ann. § 99-211(i), would, in my opinion, authorize the Division to contract with Fulton County for the purchase or transfer of land to be used for a maximum security center. However, such a purchase must be effectuated through the State Properties Acquisition Commission under the provisions of Ga. Laws 1965, p. 396 (Ga. Code Ann. ch. 36-1A). Furthermore, this assumes that the necessary funds will be available to the Division for this purpose.
The proper procedure for making such a purchase is for the Division to file an application with the State Properties Acquisition Commission. Applications are available in the Office of the State Auditor.
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Opinion 70-103
May 29, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you inform me that certain persons engaged in surface mining in the State of Georgia have refused to complete the prerequisites for obtaining a license under the Surface Mining Act of 1968, Ga. Laws 1968, p. 9, Ga. Code Ann. §§ 43-1401 et seq. You have requested my official opinion as to whether the Surface Mined Land Use Board has the power to bring restraining orders against such operators.
A restraining order, or temporary restraining order, is an injunctive decree designed and intended to maintain the status quo until the interlocutory-injunctive procedure can be completed. Stark v. Waters, 214 Ga. 597, 599 (1958). See section 65, Civil Practice Act, Ga. Laws 1966, pp. 609, 665, 666, as amended; Ga. Code Ann. § 81A-165 (1967 Rev.). The writ of injunction is a form of extraordinary, affirmative, equitable relief. Howard v. Warren, 206 Ga. 838 (1950). An injunctioln is a distinctly equitable remedy. Ibid.
Generally, a court of equity by writ of injunction will restrain any act which is illegal and for which no adequate remedy at law is provided. Waycross Military Ass'n. v. Hiers, 209 Ga. 812 (1953). Coupled to this principle is the statutory prohibition on equitable participation in the administration of the criminal law. Ga. Code § 55-102 (1933); Ga. Code Ann. § 55-102 (1961 Rev.). As a result violations of the criminal law will not be restrained, absent specific statutory provision to the contrary, either because of the express statutory prohibition or because the prosecution affords an adequate and ordinary legal remedy.
The only sanction provided by the Surface Mining Act of 1968 for unlicensed surface mining is the criminal penalty set forth in section 11 of the Act, Ga. Laws 1968, pp. 9, 18, Ga. Code Ann. § 43-9910. Unlicensed surface mining is a criminal offense. The Act does not contain a specific injunctive provision of the type found in various statutes regulating the licensed occupations or the Georgia Securities Act of 1957, Ga. Laws 1957, pp. 134, 159, Ga. Code Ann. § 97-113 (1968 Rev.). It is my opinion that the Board has not been authorized to invoke the aid of equity in restraining unlicensed surface mining.
You have specifically directed my attention to subsections (k) and (1) of section 5 of the Act, Ga. Laws 1968, p. 16, Ga. Code Ann. § 43-1405(k), (1), as a potential source of power which might be utilized in restraint of unlicensed mining. Section 5(1) provides the Board with "the powers and duties to exercise all incidental powers necessary to carry out the purposes" of the Act. Section 5(k) authorizes the Board to "institute and prosecute all such court actions as may be necessary to obtain the enforcement of any order issued by the Board in carrying out the provisions" of the Act.
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Opinion 70-102
May 29, 1970
Request By: 		
 		Executive Secretary, Regents of the University System
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of May 25, 1970, I have reviewed The Last Will And Testament and accompanying Trust Indenture of the late Mr. Bowdre Phinizy dated July 12, 1929. In these instruments Mr. Phinizy created a trust one-half of the proceeds of which under Paragraph 3 thereof was to go "in trust for the use, benefit and maintenance of the Medical College of Georgia, located in the City of Augusta, Georgia, as provided in Section 4 of the Act approved August 1, 1911 (Pub. Acts, pp. 154-158)." This trust fund was designated the L. H. Charbonnier Fund.
Paragraph 3 of the above-cited Trust Indenture expressly grants broad powers to the trustees as to the use of said funds, by providing:
"The trustee of said equal parts are hereby respectfully empowered, from time to time, to determine whether and to what extent the corpus thereof shall be encroached upon or consumed in carrying out the purposes of the trust respectively, or whether the income only shall be applied to such purposes; reserving the corpus as either a temporary or permanent endowment fund. In order to enable encroachment to be made, and for purposes of reinvestment, they are respectively authorized, from time to time, to sell, transfer and convey the whole or any part of their trust estates, or substitute a property, either publicly or privately, without the order of any Court."
At the date in which the Trust Indenture was executed by Mr. Phinizy, the Medical College of Georgia did not have a School of Dentistry. However, under the provisions of Ga. Laws 1911, pp. 154-58, as cited in the Trust Indenture, the Medical College of Georgia was recognized as the Medical Department of the University of Georgia. Inasmuch as the School of Dentistry for the State of Georgia was created as a dental college in conjunction with the Medical College of Georgia, the School of Dentistry is recognized as a part of the Medical College of Georgia.
From the above facts, it is my opinion that funds in the L. H. Charbonnier Fund can be used pursuant to the terms and procedures set out in the Trust Indenture for the rental of relocatable buildings for the temporary use of the School of Dentistry of the Medical College of Georgia.
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Opinion 70-101
May 28, 1970
Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 25, 1970, requested an opinion on the question of whether a Judge of the Superior Courts Emeritus is entitled to elect the optional "widow's benefits" available to Judges of the Superior Courts.
The answer to your inquiry is contained in Ga. Code Ann. §§ 24-2601a. (Ga. Laws 1945, p. 362) and 24-2610a.1. (Ga. Laws 1968, p. 275; 1970, p. 249). The latter section extends optional "widow's benefits" to "any superior court judge" and the former section indicates that Judge of the Superior Courts Emeritus is an office separate and distinct from that of Judge of the Superior Courts. It is doubtful that the rule of liberal construction would lead the Supreme Court of Georgia to conclude that the phrase "any superior court judge" would include judges emeritus. In Burks v. Board of Trustees, 214 Ga. 251, 254 (1958), the Court declined to construe the word "pensioner" to include persons who were eligible for but who were not receiving benefits. That case involved a "widow's benefits" provision of a firemen's pension fund.
Therefore, it is my official opinion, based on the foregoing, that the General Assembly probably did not intend to make available to Judges of the Superior Courts Emeritus the "widow's benefits" option available to Judges of the Superior Courts.
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Opinion 70-100
May 27, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request of April 22, 1970, for an opinion as to whether certain chemicals used by a taxpayer engaged in the production of paper products are exempt from taxation as industrial materials under Section 3(C)(2) of the Sales and Use Tax Act. Ga. Laws 1951, p. 360, amended Ga. Laws 1953, p. 194; Ga. Code Ann. § 92-3403a(C)(2).
One chemical, a water solution of a silicone release agent, is employed to lubricate the surface of a metal rolleer at the point it comes in contact with paper web in the process of "creping" the paper. The chemical solution is applied to the metal roller and is not applied to the paper. A small portion is absorbed by the paper web coming in contact with the roller.
The other chemical, a wire life extender, is applied to the Fourdrinier wire to minimize corrosion of the wire and to extend its useful life. Because the pulp comes in contact with the wire subsequent to the application of the chemical, a minute portion of the wire life extender is absorbed by the pulp. The chemical is not used for the purpose of including it in or coating it upon the pulp and the absorption is incidental. The chemical has no functional purpose in relation to the product itself.
Under Section 3(C)(2) of the Act, a material is not exempt unless its functional purpose in use is the processing, manufacture or conversion of the product itself. Such materials must, to be exempt, be purchased ". . . for future processing . . . into articles of tangible personal property for resale where such industrial materials become a component part of the finished product . . .," or they must be purchased for the purpose of coating them upon or impregnating them ". . . into the product at any stage of its processing. . . ." (Emphasis supplied). If the functional purpose of the material is product related either as components or as coating or impregnating materials even though removed prior to sale, they are exempt. Hawes v. Bibb Manufacturing Co., 224 Ga. 141 (1968); cf. Smith Oil & Refining Co. v. Department of Finance, 371 Ill. 405, 21 N.E.2d 292 (1939); Granite City Steel Co. v. Department of Revenue, 30 Ill.2d 552, 198 N.E.2d 507 (1964). In Bibb Manufacturing Company, supra, the fiber conditioning or spray oils were used for the purposes of reducing dust produced by the fiber in processing and of improving the spinning and weaving characteristics of the fiber. Thus, the use there was product related and the oils were used for the purpose of increasing their content in or on the fibers. But use for some other and distinct purpose is not sufficient even though the material is incidentally absorbed or coated upon the product.
On the basis of the information submitted, I am of the opinion that the chemical wire lief extender is not exempt since it has no product related function; its purpose is for some other and distinct objective. It is not used for the purpose of increasing the content of the chemical in or on the paper, even temporarily. The information as to the silicone release agent, however, is insufficient on which to base an opinion.
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Opinion 70-99
May 26, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 19, 1970 requested an opinion on the question of the proper interest rate to be collected on delinquent ad valorem taxes.
The General Assembly of Georgia amended Ga. Code Ann. § 92-5001 relating to interest due on such taxes at the 1970 Session. Ga. Laws 1970, p. 446. Prior to this amendment the interest charged was set by law at seven (7) percent per annum. This Code Section now provides that such taxes
". . . remaining unpaid on December 20th in each year shall bear interest at the highest legal rate provided by law, per annum. . . ."
and provides in addition thereto for a minimum interest payment of one dollar.
Your request calls for my official opinion concerning the meaning, as used in this amendment, of the term "highest legal rate."
Ga. Code Ann. § 57-101 provides that the legal rate of interest shall be seven percentum per annum with a prohibition directed to persons and companies concerning rates in excess of eight percent per annum. The General Assembly has provided that the "legal maximum rate" shall be nine percent per annum where real property is given as security with certain exceptions authorizing a rate of interest in excess of nine percent. (Ga. Laws 1969, p. 33; Ga. Code Ann. § 57-101.1). Corporations may under certain circumstances agree to pay such rate of interest as it may determine. (Ga. Laws 1961, p. 300; Ga. Code Ann. § 57-118).
While it is not as clear as some enactments of the Legislature, it is my official opinion that state and county property taxes remaining unpaid on December 20, 1970 shall bear interest at nine percent per annum.
It is clear that the purpose of this 1970 amendment was to increase the interest charge on unpaid taxes. Therefore, the "highest legal rate" must be something other than the "legal rate" of seven percent provided for in Ga. Code Ann. § 57-101. The reference to eight percent is not, by its very language, directed against the State. The nine percent rate referred to with respect to real estate security is the highest legal rate specifically provided for in terms of a per annum charge and I am persuaded for the reasons cited above that this is the rate intended by the 1970 amendment as the "highest legal rate provided by law, per annum. . . ."
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Opinion 70-98
May 26, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to a recent request from Mr. James D. McGee, State Highway Maintenance Engineer, for my opinion on whether or not the State Highway Department can lease property held by it for airport facilities to private citizens. As I understand the factual situation involved, the State Highway Department owns and maintains an airport in a certain county in Georgia and has been requested by one of the local citizens for a permit to erect a hangar upon the airport property.
The State Highway Department is given the authority and power to construct and maintain airports, landing fields, and air navigation facilities under the provisions of Ga. Code Ann. § 11-301 (Ga. Laws 1965, p. 449). No authority is provided in that statute for the Highway Department to grant a lease or permit the use of these facilities by private individuals.
Under such a state of affairs it is recommended that the next session of the General Assembly be requested to amend this statute to provide for such a power.
I trust that the foregoing fully answers the request contained in Mr. McGee's letter and that the same will be of assistance to you in carrying out the duties of your office.
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Opinion 70-97
May 22, 1970
Request By: 		
 		Advisor, Georgia Youth Council
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter dated May 12, 1970, requests my opinion on the authority of the Georgia Youth Council, created by Ga. Laws 1966, p. 601, to apply for federal or private foundation funds to be used to "carry on a project designed to obtain information and opinions from large numbers of young people." You state further that obtaining such funds would require the hiring of clerical staff to conduct studies and perform a coordination function.
The purpose of such a project seems to fall clearly within Section 3 of the Georgia Youth Council Act which provides "a method by which the youth of our State might voice their opinions and engage in planning programs to give them active participation in the affairs of State government." However, all programs and activities of the Georgia Youth Council are required to be channelled through and supervised by the Division for Children and Youth.
The Division for Children and Youth is authorized to apply for either federal or private grants which could be used for the specified purposes of the Georgia Youth Council. Ga. Laws 1963, p. 81 (Ga. Code Ann. §§ 99-216, 99-217 and 99-202).
Therefore, it seems that the General Assembly by creating the Georgia Youth Council intended for projects such as you outlined to be funded and supervised by the Division for Children and Youth. It was also anticipated that any staff necessary to conduct these projects would also be provided by the Division.
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Opinion 70-96
May 22, 1970
Request By: 		
 		Director, Department of Family and Children Services
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The former Director's letter dated May 8, 1970, requests my opinion on the following question:
"Is the Georgia Department of Family and Children Services authorized to receive approximatly $ 10,000 in funds to be allocated by the Governor of Georgia from his Contingency Fund and use such allocated funds for purpose of entering into a contract with the Wayne County Foundation School for Exceptional Children, Inc., to provide day care and other specialized services for mentally retarded children of which a large percentage can be classified as being dependent and neglected; assigning responsibility for seeing that such expenditures are used for purposes as indicated previously to the Division for Children and Youth of this Department?"
He stated further that the funds to be allocated by the Governor for this purpose would be used for expenditures occurring during Fiscal Year 1971.
The care of retarded, neglected or dependent children is consistent with the general benevolent functions delegated to the State Department of Family and Children Services and the Division for Children and Youth. See Ga. Laws 1957, pp. 368, 370; Ga. Laws 1963, pp. 81, 82 (Ga. Code Ann. §§ 99-128 and 99-202). Moreover, the State Department of Family and Children Services is authorized to "contract with private institutions for such activities" and to delegate supervision of private institutional operations to another appropriate agency of the State, e.g., the Division for Children and Youth. Ga. Laws 1937, pp. 355, 361, 362 (Ga. Code Ann. §§ 99-122 and 99-124).
The Governor's Emergency Fund may be used to supplement the nonbudgeted needs of State agencies, provided that such use does not create "a continuing obligation for the State." Ga. Laws 1962, pp. 17, 25 (Ga. Code Ann. § 40-408).
Therefore, it is my opinion that the State Department of Family and Children Services may contract with the Wayne County Foundation School for Exceptional Children, Inc., for the purposes outlined above, assign responsibility for the supervision of this contract to the Division for Children and Youth and use funds allocated from the Governor's Emergency Fund for these purposes, provided that they do not create a continuing obligation for the State.
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Request By: 		
 		State Planning Officer, State Planning and Programming Bureau
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 6, 1970, requested an opinion as to whether the Atlanta Regional Metropolitan Planning Commission is an "Area Planning and Development Commission" as defined by Ga. Laws 1970, p. 321.
Please be advised that the Act in question does not define "Area Planning and Development Commission." Although not providing a definition, the Act refers to the term in upper case letters, thus indicating that it is used in a proper and specific, rather than generic, sense.
Some insight may be gained from section 12, which authorizes a change in the boundaries of any Area Planning and Development Commission "subsequent to the establishment of [said] boundaries . . . pursuant to section 11 of this Act. . . ." Thus, it appears the General Assembly intended that only a planning commission whose boundaries are established pursuant to section 11 of the Act would be considered an "Area Planning and Development Commission." (I express no opinion as to whether section 11 is indeed adequate to provide a method for establishing such boundaries.) However, the boundaries of the Atlanta Regional Metropolitan Planning Commission were established under a prior statute, Ga. Laws 1960, p. 3102.
Therefore, it is my official opinion, based on the foregoing, that the Atlanta Regional Metropolitan Planning Commission is not an "Area Planning and Development Commission" as the term is used in Ga. Laws 1970, p. 321.
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Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request of April 22, 1970, for an opinion as to the taxable nature of certain transactions under the Georgia Retailers' and Consumers' Sales and Use Tax Act, Ga. Laws 1951, p. 360, and as to whether transportation charges made by a seller are part of the sales price under that Act.
The transactions involved were described as follows. Under the first transaction, the purchaser from its place of business in Georgia ordered a truck chassis from a Georgia seller. The chassis was delivered by the seller at the purchaser's direction to the purchaser's supplier of truck bodies. The truck body supplier assembled the component body and chassis and delivered the completed truck to an out-of-state location of the purchaser.
Under the second transaction, the same purchaser orders a truck chassis from a Georgia seller. The purchaser also ordered a truck body from an out-of-state seller. Both components were delivered to a Georgia assembler. The assembler returned the completed truck to the chassis dealer who in turn delivered the completed unit to an out-of-state location of the purchaser.
Under both transactions, the purchaser is billed for the chassis and for the body by the respective sellers. The seller actually shipping the completed truck out-of-state billed the purchaser for the delivery charge. As to both transactions, your request is limited to the taxable nature of the transactions between the chassis dealer and the purchaser.
Under Section 3(B) of the Sales and Use Tax Act, a sale is defined as "any transfer of title or possession or both, . . . in any manner . . . for a consideration. . . ." Ga. Laws 1951, p. 360, as amended; Ga. Code Ann. § 92-3403a(B). If the sale takes place in Georgia, the sales tax applies. Op. Atty. Gen., 1963-65, p. 67 (1963); Undercofler v. Eastern Air Lines, 221 Ga. 824, 833 (1966).
I am of the opinion that, under the facts of the first transaction, a sale within the meaning of Section 3(B) occurred in Georgia. The seller completed his obligation with respect ot physical delivery of the chassis by delivery to the person designated for receipt by the purchaser. Under the facts stated, a transfer of possession and, in the absence of a contrary agreement, transfer of title occurred in Georgia. See Uniform Commercial Code, Ga. Laws 1962, pp. 156, 200, officially codified as Ga. Code Ann. § 109A-2 -- 401(2). Either is sufficient under Section 3(B) of the Act.
Similarly, under the facts of the second transaction, the seller delivered the chassis to a person designated by the seller for receipt and further dealing with the chassis. The seller, however, was required to subsequently complete shipment to the out-of-state location. I am of the opinion that absent other evidence to the contrary, the seller transferred possession of the chassis to the purchaser's designee in Georgia and thus the transaction is within Section 3(B). Neither the fact of the interstate shipment which follows nor the sales contract terms negate the taxable nature of the activity in Georgia.
Since under both transactions, the chassis was neither manufactured nor assembled in Georgia, the exemption provided by Section 3(C)(2)(p), Ga. Code Ann. § 92-3403a(C)(2)(p), does not apply.
The final aspect of your request relates to the inclusion in the sales price of transportation charges under the following circumstances. A retailer maintains in Georgia a main store and also branch operations. If a customer orders from the retailer's catalogue merchadise for "pick-up" at a branch other than the main store, the retailer adds and separately states a charge for the retailer's delivery in his own vehicles to the branch from the main store. Your question is whether the transportation charge is properly includable in the sales price for sales tax purposes.
The answer to your question is found in Section 3(E) of the Act, Ga. Code Ann. § 92-3403a(E), which provides that sales price includes the total amount for which the property is sold ". . . including any services that are a part of the sale. . . ." I am of the opinion that such transportation costs are properly included in the total amount for which the property is sold as services which are part of the sale. See Revenue Regulation 560-12-2.45(4), Official Compilation; Colonial Pipeline Company v. Undercofler, 115 Ga. App. 58 (1967). The transportation to the branch store by the retailer is an element of the marketability of his goods, and the charges made by him for that element are part of ". . . the total amount for which tangible personal property [is] sold. . . ." Ga. Code Ann. § 92-3403a(E). The customer buys a delivered product from the retailer.
The exemption provided in Ga. Code Ann. § 92-3403a(C)(2)(j) applies solely to those charges made for transportation services by a carrier, not incident to a sale of goods by him, and does not exempt costs the seller incurs ". . . that are a part of the sale. . .," even though such charges are separately stated. See Colonial Pipeline Company v. Undercofler, 115 Ga. App. 58, 63 (1967) (concurring opinion of Eberhardt, J.); Revenue Regulation 560-12-2.45(4).
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Opinion 70-93
May 19, 1970
Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 8, 1970, requests an opinion on the question of whether those courts vested with legal authority to handle traffic cases have legal authority to issue temporary driver's licenses or permits subsequent to their having suspended or revoked a driver's license.
According to the enclosure to your letter, the facts indicate that an individual's driving privilege was suspended in a municipal Recorder's Court, and subsequently the judge issued a "permit" to drive within the city limits of the municipality for "business purposes only."
Upon the conviction of a driver for violation of this State's traffic laws, a judge of a court having jurisdiction to try traffic offenses may suspend the license, or on the recommendation of the judge such suspension will be accomplished by the Director of the Department of Public Safety. Ga. Laws 1937, p. 322, as amended, Ga. Code Ann. § 92A-9908. Reinstatement, however, can only be accomplished by the Director of the Department of Public Safety, the judge's authority being limited to recommending the action. Ga. Laws 1941, p. 277, as amended, Ga. Code Ann. § 92A-427.1. The issuance of a driver's license is, by statute, in the exclusive domain of the Department of Public Safety, and there exists no legal authority for issuance thereof other than that vested in its Director. Ga. Code Ann. §§ 92A-401 through 92A-450. This restriction on the issuance of such licenses would apply to temporary permits and permits "for business purposes" as well. See Op. Atty. Gen. 1954-1956, pp. 586-7.
Therefore, it is my official opinion, based on the foregoing, that the courts of this State having jurisdiction to try traffic cases do not thereby have legal authority to issue any type of temporary driving permit.
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May 18, 1970
Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the letter of Mr. Leland S. Veal, State Highway Planning Engineer, requesting an opinion on a consignment agreement between the State Highway Department of Georgia and the Georgia Institute of Technology.
It seems that the State Highway Department and the Georgia Institute of Technology have entered into a research agreement entitled "G.H.D. Research Project No. 6701 -- Wet Night Visibility Study." The Research Division of the State Highway Department has two vehicles which have been transferred to it by the Maintenance Division to be used for research. These vehicles have, for all intents and purposes, been declared surplus by the Maintenance Division and have been adapted and modified for use in the "Wet Night Visibility Study."
Mr. Veal submitted to our office three copies of a consignment agreement for the loan of the two vehicles to Georgia Tech. In his letter, Mr. Veal asked four questions concerning the agreement. These questions will be treated separately and in the order in which they were presented. They are set forth as follows:
"1. Is the consignment agreement in proper legal form?"
The agreement is proper as to form, except that the words "State Highway Department of Georgia" should be placed above the signature of the Director, who is the proper official to sign this document on behalf of the State Highway Department.
"2. Is it legal for the State Highway Department to lend its vehicles to Georgia Tech for use on a research study?"
I can find no legal prohibition against the State Highway Department lending its vehicles to the Georgia Institute of Technology to be used in this research project. Georgia Tech is undertaking this project on behalf of the State Highway Department, and the vehicles in question have been specifically adapted and modified for this particular use. Therefore, it is my official opinion that it is legal for the Highway Department to lend the vehicles to Georgia Tech in this instance.
"3. Does the consignment agreement, as presently written, provide adequate protection to the State Highway Department regarding liability and other pertinent matter? If not, what changes are needed?"
It is my official opinion that the consignment agreement, as presently constituted, does not provide adequate protection to the State Highway Department regarding the question of liability. The bailment relationship pursuant to the terms of the agreement, would be that of a naked deposit as defined by Ga. Code Ann. § 12-301. This Section, together with Ga. Code Ann. § 12-302, would make Georgia Tech responsible for gross negligence for injury to the State vehicles in question. This term has been defined by the Court of Appeals of Georgia in the case of Tidwell v. Tidwell, 92 Ga. App. 54 (1955), as follows:
"Gross negligence is equivalent to failure to exercise even a slight degree of care. It is materially more want of care than constitutes simple inadvertence. It is an act or omission respecting legal duty of an aggravated character as distinguished from a mere failure to exercise ordinary care. It is very great negligence or the absence of slight diligence, or the want of even scant care."
The consignment agreement also contains language to the effect that the vehicles may be used by Georgia Tech in any way it sees fit within the uses and purposes for which the equipment has been designated by the agreement without increasing its responsibility beyond that of a naked depository. In view of these factors, I would suggest that the State Highway Department insert language in the consignment agreement making Georgia Tech responsible for ordinary care of these vehicles. If you desire the agreement to be changed in this manner, the members of my staff assigned to represent the Highway Department will be available to assist you in preparing the necessary changes.
"4. Can the State Highway Department legally execute this document; and if so, which official in the Department would be the proper one to sign this document?"
The answer to question Number 4 is in the affirmative. However, in accordance with my answer to question Number 3, I would not recommend that the Highway Department sign the consignment agreement in its present form. Also, as stated in the answer to question Number 1, you, as the Director of the State Highway Department, are the proper official to sign the agreement.
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Request By: 		
 		Director, Department of Defense
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of May 7, 1970, requested an opinion on the question of whether or not an allocation from the Governor's Emergency Fund may be made directly to a political subdivision for the purpose of constructing an Emergency Operation Center, a protected structure from which the local governing authority could conduct operations during an emergency.
The answer to your inquiry is contained in my opinions of January 31 and July 24, 1969, to Governor Maddox, copies attached, which explain the use of the Emergency Fund and point out that it can only be used for allocations to State agencies.
Therefore, it is my official opinion, based on the foregoing, that an allocation from the Governor's Emergency Fund may not be made directly to a political subdivision.
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Request By: 		
 		President, Georgia State Board of Podiatry Examiners
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In your letter of April 14, 1970, to me requesting an official opinion with reference to Ga. Code Ann. § 84-611 (Ga. Laws 1956, pp. 242, 246; 1958, pp. 174, 181), you requested my official opinion on the following questions:
(1) Can a podiatrist use any other type print in the telephone directory other than standard uniform print?
(2) Can a podiatrist use the services of a registry? For example, a listing in the Yellow Pages of the Telephone Book in the Atlanta area as "podiatrist exchanges," "podiatrist registry?"
(3) Can a practicing podiatrist use the name of a non-practicing podiatrist in connection with his active practice? For example, if a podiatrist sells his practice to another podiatrist, can the podiatrist who buys the other doctor's practice use his name in the telephone directory or other type of advertisement in connection with his practice? If so, for how long?
In compliance with your request I will set forth below my opinion as to each of the above-stated questions in the order in which you raised the same.
(1) Ga. Code Ann. § 84-611 (Ga. Laws 1956, pp. 242, 246; 1958, pp. 174, 181) sets forth the statutory limitations on podiatrists on their use of advertising as follows:
"A podiatrist may advertise his practice to the public only by the listing of his name, professional title, address, telephone, and office hours on the doors and windows of his office (letters not more than three inches square); on professional cards and stationery, and in the personal and classified sections of telephone directories, all names being in alphabetical order and in standard size uniform print." (Emphasis added).
This Statute sets forth quite specifically that the telephone directory listing of podiatrists should be "in standard size uniform print." Therefore, it is my opinion that this Statute should be given a literal interpretation which would limit the type of print available for use by a podiatrist in his listing in a telephone directory to that of the standard size uniform print.
(2) It is my opinion that the proper use of a podiatrist telephone exchange or registry as a type of answering service for a practicing podiatrist would not be precluded by Ga. Code Ann. § 84-611. If used as an answering service, the use of a registry or exchange by a podiatrist could not be construed as a method of advertising which would be prohibited by Ga. Code Ann. § 84-611.
The improper use of a podiatrist telephone exchange or registry which results in a subtle form of advertising would be irecluded by Ga. Code Ann. § 84-611. An example of the misuse of such an exchange or registry would be where one or more podiatrists in a given area pay a fee to a so-called "exchange" or "registry" and use the same as a referral service. When an exchange or registry is used to refer prospective patients to only those podiatrists who have paid for such referral service -- the exchange or registry is being used to advertise. This method of subtle advertising would be outside of the limitations prescribed for podiatrists by Ga. Code Ann. § 84-611.
(3) The State of Georgia has the power to regulate or prohibit advertising by a physician or a dentist which is false, fraudulent, deceptive or misleading. Hughes v. State Board of Medical Examiners, 162 Ga. 246, 134 S.E. 42 (1926).
The purpose of statutory provisions or rules regulating advertising is to protect the profession against commercialized exploitation, to aid in maintaining a high standard of professional ethics, to eliminate "bait" advertising as a means of competition, and to protect the public from deception and imposition." 70 C.J.S., Physicians and Surgeons, pp. 936-937, § 32.
In my opinion it would be improper for a practicing podiatrist to use the name of a non-practicing podiatrist in connection with his active practice. The inclusion of the name of a non-practicing podiatrist in any advertisements used by a podiatrist in his practice would tend to intentionally mislead and deceive the public which would controvert the intention of Ga. Code Ann. § 84-611 herein above discussed.
In summary, a strict construction should be given to Ga. Code Ann. § 84-611 (Ga. Laws 1956, pp. 242, 246; 1958, pp. 174, 181) as to what types of advertising are permissible for the use of podiatrists in their practice of medicine.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your recent letter in which you ask whether two sixteen year old children should be accepted by your Department as inmates in the Georgia prison system. Each of the boys was brought before a juvenile court upon petitions which alleged that each had committed various acts of burglary. Eanh case came on for hearing before the juvenile court on February 5, 1970. On that date, the juvenile court entered Orders directing that each child be "placed under the supervision and direction of the Georgia Department of Corrections for a period of four (4) years."
The Department of Corrections declined to accept these children as inmates in the Georgia prison system. Thereafter, the juvenile court informed your Department that each of the boys had been previously committed to the State traning school operated by the Division for Children and Youth of the State Department of Family and Children Services. The court then expressed the view that the Orders dated February 5, 1970, where modifications of previous commitments authorized by Ga. Laws 1969, p. 996. That Act prohibits the direct incarceration of any individual under the age of seventeen, other than capital felons, in institutions operated by or under the jurisdiction of the Board of Corrections. See my opinion to you dated March 12, 1970.
The proceedings in a juvenile court are not criminal and an adjudication of delinquency by that court is not a conviction of crime. Ga. Laws 1968, pp. 1013, 1026 (Ga. Code Ann. § 24-2418). Among other remedies authorized for the care and custody of a delinquent child, the court may "commit the child to the custody or to the guardianship of a public or private institution or agency authorized to care for children. . . ." Ga. Laws 1968, pp. 1013, 1028 (Ga. Code Ann. § 24-2421(1) (b)). The Division for Children and Youth of the State Department of Family and Children Services is specifically authorized to operate institutions providing for the care and custody of children. Ga. Laws 1963, pp. 81, 103 (Ga. Code Ann. § 99-211(e)).
The State Board of Corrections is authorized to provide for and retain custody of persons who have been "convicted of any offense, misdemeanor or felony, and sentenced to serve time in any penal institution in this State. . . ." Ga. Laws 1968, p. 1399 (Ga. Code Ann. § 77-309(b)).
A juvenile court is not authorized under any of the foregoing statutes to commit a child to the custody of the State Board of Corrections.
Georgia Laws 1969, p. 996 (Ga. Code Ann. §§ 99-209(a)(5), 99-222) establishes a sentencing procedure which is applicable to those courts having jurisdiction to try misdemeanors and felonies as criminal offenses. Section 2 (Ga. Code Ann. § 99-222) of that Act provides for the continuation of the court's jurisdiction and the modification of its Orders. The provision relating to the modification of Orders was obviously inserted to overcome the general prohibition against the modification of a sentence after the term of court in which the sentence is imposed. Juvenile court judges already had that authority in dealing with individuals brought before such courts. Ga. Laws 1968, pp. 1013, 1031 (Ga. Code Ann. § 24-2422). Ga. Laws 1969, p. 996 does not purport to amend the statutes relating to juvenile courts. It is my opinion that the 1969 legislation does not authorize a juvenile court judge to modify the judgments of his court, that authority having already been granted in 1968 in another Act.
The Division for Children and Youth is authorized to transfer custody of children sentenced under Ga. Laws 1969, p. 996 to the State Board of Corrections. That authority exists solely in those instances in which adequate facilities for the incarceration of a child are not available in the Division for Children and Youth. The limited authority of the Division for Children and Youth to transfer custody of juveniles to the State Board of Corrections does not transform the State Board of Corrections into an agency authorized to care for children within the meaning of Ga. Laws 1968, pp. 1013, 1028 (Ga. Code Ann. § 24-2421(1)(b)).
In summary, it is my opinion that juveniles may not be committed directly to the custody of the State Board of Corrections by a juvenile court.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for an opinion in which you ask whether equipment manufactured by prison labor may be sold by the Prison Industries Administration to hospitals constructed with Hill-Burton funds.
Prison made goods may not be sold in Georgia to private persons, firms, associations, or corporations. Ga. Laws 1968, p. 1011 (Ga. Code Ann. § 77-904(d)); Ga. Laws 1956, pp. 161, 177, as amended (Ga. Code Ann. § 77-318(b)). Not all hospitals upon which Hill-Burton funds have been spent are publicly owned. Stanturf v. Sipes, 224 F. Supp. 883 (W.D. Mo. 1963); Simkins v. Moses H. Cone Memorial Hospital, 323 F.2d 959 (4th Cir. 1963). You could not be assured, therefore, that the mere presence of Hill-Burton financing brings the hospital into the category of vendees to whom you are authorized to sell pursuant to the statutes of this State.
Goods produced by the Prison Industries Administration may be sold to political subdivisions, public authorities, municipalities, and the agencies of State or local government. Ga. Laws 1968, p. 1011 (Ga. Code Ann. § 77-904(d)); Ga. Laws 1956, pp. 16.1, 177, as amended (Ga. Code Ann. § 77-318(b)). The Administration may sell its goods to hospitals owned or operated by any of the foregoing bodies. There has been created in each municipality and county a body known as the "Hospital Authority" which is a "public body corporate and politic. . . ." Ga. Laws 1964, pp. 499, 599 (Ga. Code Ann. § 88-1803). Hospitals owned or operated by such "Hospital Authorities" are public authorities within the meaning of Ga. Laws 1968, p. 1011 (Ga. Code Ann. § 77-904(d)) and Ga. Laws 1956, pp. 161, 177 (Ga. Code Ann. § 77-318(b)) and may purchase goods manufactured by the Prison Industries Administration.
The Hill-Burton Act, 42 U.S.C.A. § 291 et seq., does not necessarily preclude the use of prison made goods in institutions constructed with funds derived therefrom. Basically, the legislation is a scheme through which federal funds are diffused into the construction and modernization of local health facilities. If the goods which the Prison Industries Administration produce are to be purchased by hospitals with current Hill-Burton financing, there are two areas which may be of interest to the purchaser. Grants under the Act are naturally approved by federal officials. The Act purports to authorize the Surgeon General of the United States to prescribe the standards of equipment in Hill-Burton hospitals. 42 U.S.C.A. § 291c (b). The extent to which this authority flows has not been determined judicially, nor have I attempted to determine its limitations as I am unapprised of the nature of equipment which is to be manufactured.
The second area of potential concern is the matter of wage rates. Upon the submission of papers for Hill-Burton financing, the applicant must provide
"reasonable assurance that all laborers and mechanics employed by contractors or subcontractors in the performance of construction or modernization on the project will be paid wages at rates not less than those prevailing on similar work in the locality, as determined by the Secretary of Labor. . . ." 42 U.S.C.A. § 291e (5).
So long as the Prison Industries Administration remains exclusively in the position of a supplier of finished manufactured goods, with no labor being furnished at any hospital job site, it is my opinion that the wage scale set by the Georgia Prison Industries Administration would be irrelevant to the transaction.
A further area which may require thought is the matter of the percentage of financing available to a hospital through the Hill-Burton Act. Various percentages of the "federal share" of the cost of construction or modernization are prescribed by 42 U.S.C.A. § 291o (1). If the cost of the goods manufactured by the Prison Industries Administration is underwritten in whole or in part by a federal grant, the impact, if any, of that financing upon the percentages of federal funds available to the hospital should be assessed.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for an official opinion concerning whether or not the Board of Corrections may legally accept Curtis Brawner into the State Correctional System and confine him therein.
Curtis Brawner was indicted for murder. He pled not guilty and the case was tried to a jury. The jury returned a verdict of guilty without a recommendation of mercy. Pursuant to that verdict, Brawner was sentenced to death. The proceeding was conducted prior to Witherspoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776 (1968).
This case has been in a constant state of litigation since 1965. In the latter part of 1968, Brawner sought habeas corpus relief in the Superior Court of Tattnall County. At the conclusion of an evidentiary hearing, the Court found that the trial jury which returned the verdict of guilty without a recommendation of mercy had not been qualified in accordance with the standards announced by the Witherspoon case. The judgment of the Tattnall Superior Court provides in part:
"This Court therefore finds that the Petitioner's conviction is valid, notwithstanding the nature in which the jury impaneled was qualified. Further it is apparent that the sentence of death cannot be legally executed. This Court therefore directs that the question of punishment be resubmitted to the original trial court to a jury properly qualified in accordance with Witherspoon. . .". Brawner v. Smith, No. 5579 Tattnall Superior Court, January 21, 1969.
The foregoing judgment was affirmed on appeal. Brawner v. Smith, 225 Ga. 296 (1969), cert. denied, Nov. 17, 1969.
Brawner was thereupon returned to the trial court in which the conviction had been returned. The written judgment of the trial court dated March 20, 1970, reflects that Brawner was present in court with counsel and that
"Upon the recommendation of the District Attorney that a life sentence be imposed based on the jury's verdict, and after conferring with the District Attorney and counsel for defendant, this Court is of the opinion that said recommendation should be accepted. This Court is of the further opinion that the only issue remaining is the question of punishment. Since this Court is willing to impose the lesser of the two sentences, namely life imprisonment, it would appear to this Court that it would make a mockery of our courts to impanel a jury in Elbert Superior Court and, without allowing said jury to fully hear all of the facts of the case, direct the jury to go into the jury room and set the punishment in this case at life imprisonment, the lesser of the two punishments. On the other hand, if this Court is willing to accept the recommendation of the District Attorney and impose a sentence of life imprisonment on said defendant, Curtis Brawner, it would appear to this Court that there can be no possible valid reason why a jury should be impaneled to hear fully all of the facts over a period of several days at great expense to Elbert County and also subjecting all interested persons and family members to distressing emotional trauma which would necessarily accompany another full blown trial on the question of whether the jury verdict and sentence would be life or death, with the possibility that the jury might again by its verdict fix the penalty in said case at death by electrocution, contrary to the present recommendation of the District Attorney. For the above reasons and other reasons so obvious as not to need further elucidation, this Court is of the opinion that there can possibly be no valid and justifiable reason, in view of the facts set forth hereinabove, why this Court cannot proceed to sentence said defendant, Curtis Brawner, to a life imprisonment on the said District Attorney's recommendation, and for the further reason that no objection is or has been interposed by counsel for the defendant, nor by the defendant himself, and there being no request by anyone that a jury be impaneled."
Thereupon, the Judge, without the intervention of a jury, sentenced Brawner to a term of life imprisonment to be served in the Georgia penal system.
You wish to know whether the life sentence has been properly imposed, thus requiring Brawner's incarceration in a facility operated by the Board of Corrections.
The statute under which this defendant was convicted of murder provides two forms of punishment. Firstly, the death penalty is provided for. Secondly, the defendant may be sentenced to life imprisonment. The imposition of a life sentence was authorized when the jury trying the case recommended the defendant to the mercy of the court or when the conviction was based solely on circumstantial evidence. Former Ga. Code Ann. § 26-1005.
The jury which tried this case in 1965 did not recommend Brawner to the mercy of the Court. Manifestly, there is no jury recommendation of mercy now present in the case, as the court did not impanel a jury during the resentencing procedure conducted on March 20, 1970. This Department has represented the State in the innumerable actions instituted by this prisoner since May 18, 1966. Because of this representation, we are thoroughly familiar with the facts adduced at the 1965 murder trial. In all candor, it cannot be maintained that this conviction is based solely on circumstantial evidence.
In a case strikingly similar to the one at hand, the defendant had been convicted of murder by a jury which failed to recommend mercy. It was contended on an application for habeas corpus that the trial judge had authority to impose a life sentence. The full bench of the Supreme Court of Georgia, noting the absence of a jury recommendation and being cognizant that the conviction was not based solely upon circumstantial evidence, held that the trial judge had no authority to impose a life sentence. Fowler v. Grimes, 198 Ga. 84 (1944).
The significance attached to the statutory provisions authorizing the jury to recommend mercy has been amply demonstrated by the decisions of the Supreme Court. That it is a recommendation which may be made by the jury, and by the jury alone, appears unquestionable. Carter v. State, 204 Ga. 242 (1948) and Horne v. State, 211 Ga. 873 (1955). 1 believe that a recommendation of mercy from a district attorney cannot be equated, as a matter of law, with a jury recommendation. The court has never waivered in its insistence upon recommendations from the jury. For example, a plea of guilty to a capital felony is the equivalent of a verdict of guilty without a recommendation of mercy. In such cases, prior to 1956, the only penalty authorized by law was death. Horne v. State, supra. After the Horne case was decided, the General Assembly provided that a trial judge could impose life imprisonment in a capital felony guilty plea case. Ga. Laws 1956, p. 737 (Ga. Code Ann. § 27-2528).
When the Witherspoon case was decided, several death sentences were then pending in this State. It was apparent that the death penalty could not be inflicted. It was equally apparent that the State of Georgia had no existing procedure for imposing sentences to stand in the place of those struck down by Witherspoon. The first two cases to reach the Supreme Court of Georgia after the Witherspoon decision were Miller v. The State, 224 Ga. 627 (1968), a rape case, and Dixon v. The State, 224 Ga. 636 (1968), a murder case. In Miller and Dixon, the defendants had been found guilty and the juries had failed to recommend mercy. The cases were before the Court simultaneously, both being decided on September 24, 1968. In the Miller case, this Department took the position that the jury was properly qualified under the Witherspoon decision. In the Dixon case, this Department suggested that the Court prescribe a resentencing procedure. Our suggestion was couched in the alternative. We submitted that the trial court could, upon remand, impose a sentence of life imprisonment. Our second alternative suggested that the issue of punishment be tried to and resolved by a new jury on remand. The full bench in the Dixon case ordered that the punishment issue be retried by a jury, citing its decision in the Miller case.
In the Miller case, the Court found that the jury had not been properly qualified. Noting that the statute punishing rape (Ga. Laws 1960, p. 266; former Ga. Code Ann. § 26-1302) required the imposition of a death penalty unless the jury recommended mercy or fixed a punishment at a term of years, the Court held
"This law makes no provision for punishment other than death where the jury finds the defendant guilty of rape, unless the jury recommends mercy. Without a recommendation of mercy, the Court has no authority to enter a sentence other than death." Miller v. The State, supra at 635. (Emphasis added).
The Court then reversed the sentence and ordered that the sentencing question be tried to a jury which would confine itself to a determination of whether the defendant should be recommended to the mercy of the court.
The Miller and Dixon cases establish the procedure for resentencing in Witherspoon cases. That procedure patently was not followed in the Brawner resentencing. The Miller case characterizes the resentencing procedure as a trial. It is apparent that the sentencing procedure was not regarded as a trial prior to the Miller case. It is equally apparent that a trial judge could not, in the past, sentence a defendant to life imprisonment in the face of a guilty verdict without a jury recommendation unless the conviction was based exclusively on circumstantial evidence. What then, is the nature of this new bifurcated sentencing procedure? The court has characterized it as a trial. Miller v. State, supra.
A felony defendant does not have a right to waive jury trial and demand to be tried by the judge. However, in the case enunciating the foregoing principle, the court implies that the defendant may waive jury trial and be tried by the judge if the court consents to that procedure. Palmer v. State, 195 Ga. 661 (1943). In a comment relating to trial procedures developed in the various states, the United States Supreme Court, citing the Palmer case, observed that the trial of a felony case to the judge is totally contingent upon the Court's approval. Singer v. United States, 380 U.S. 24, 13 L. Ed. 2d 630, 85 S. Ct. 783 (1965).
In Horne v. State, supra at 874, the Court stated that "Where a murder case is not being tried by a jury, or a judge sitting as a jury, the law makes no provision for the punishment of life imprisonment. . . ." Having twice referred to the concept of trial by judge in capital felony cases ( Palmer v. State, supra, and Horne v. State, supra), it is assumed that a superior court judge has such authority. Without a doubt, a superior court has exclusive jurisdiction in murder cases. Georgia Constitution, Art. VI, Section 4, Par. 1 (Ga. Code Ann. § 2-3901).
Assuming that a superior court judge does in fact have the authority to try a capital felony case without the intervention of a jury, and that a defendant may waive jury trial in such cases (Ga. Code Ann. § 102-106), I assume that the parties in this case and the Court considered the resentencing procedure as a trial of the issues to the judge. Assuming that a superior court judge may try a felony case without the intervention of a jury, I further assume that he may perform all of the functions normally performed by a jury. That would include prescribing the sentence.
The language of the Supreme Court of Georgia is unequivocal in the Miller and Dixon cases to the effect that resentencing shall be tried to a jury. I assume, as I must, that the Court was fully cognizant of the "trial by judge" concept alluded to in Palmer and Horne when the Miller and Dixon decisions were written. In the latter cases the Court, without doubt, knew that it was prescribing a new trial procedure. Frankly, I believe that the Court would have provided alternative procedures if it had intended that the trial judge have the authority to determine punishment without the intervention of a jury. That belief is fortified by the Court's out of hand rejection of this Department's suggestion of alternative resentencing procedures in the Dixon case. However, until the Court has an opportunity to consider whether a trial judge may pass upon the question, sitting as a jury, I cannot furnish you an adequate answer. At best, I merely assume that the sentence is lawful and that Brawner should be incarcerated in the Georgia penal system in accordance with the provisions of the Order.
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Request By: 		
 		State Superintendent of Schools
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of April 21, 1970, requested an opinion on the question of whether, and if so, under what provisions of the Minimum Foundation Program of Education Act, the State Department of Education should utilize average daily attendance figures relating to pupils enrolled in summer quarters of year-round programs operated by local units pursuant to implementation of Section 27 of the Act for the purpose of determining adjustments to teacher allotments.
The answer to your inquiry is to be found from a review of several Sections of the Act. Ga. Laws 1964, p. 3; Ga. Code Ann. Ch. 32-6. The year-round operation of public schools pursuant to implementation of Section 27 will be distinguished from the extension of a regular school year term pursuant to Section 37. This opinion related to the former, although the latter will be mentioned in passing.
Summer quarter average daily attendance in a local unit operating under Section 27 may not initially be considered pursuant to the self-contained provisions of Sections 11 and 12, since it is the average daily attendance "during the first four months of the preceding school year" which receives first attention. However, Sections 11 and 12 specifically refer to and operate in total context with Section 48, pursuant to which school years as well as first four month periods become factors of the formula. Sections 11 and 12 expressly declare that the average daily attendance figure for the first four months of the preceding school year shall be "adjusted as provided for in Section 48 of this Act". The question thus posed therefore is whether, and if so how, Sections 48 and 27 interact.
Section 27 provides, in relevant part, that upon implementation of a year-round program in a local unit "State funds shall be made available . . . for such purposes on the same basis and at the same ratio at which State funds were made available to the local unit during the preceding school year. . . ." A cursory reading of that provision might lead one to conclude that some sort of a freeze of State funds was intended or that, as would be the case under an extension of the school year term pursuant to Section 37, State funds were not to be provided for fourth or summer quarter programs. Such a construction not only would run contrary to the express language of Section 27 but would violate the basic legislative policy established by the Act. Section 27 expressly states that "State funds shall be made available . . . for such purposes", the necessary antecedent of the words "such purposes" being the "operation of public schools on a year-round basis". Further, whereas the schooling contemplated by an extension of the school year pursuant to Section 37 would supplement the minimum program of education for which the Act provides financing (See Sections 2 and 10), the unquestionable purpose of Section 27 is to operate the minimum program in a more economical, efficient and effective manner.
Construing Sections 48 and 27 together, in light of their express language and the general legislative intent stated in Section 2, it would appear that a court should hold that the summer quarter average daily attendance figures of a local unit operating pursuant to Section 27 should be used under Section 48 for adjustments of teacher allocations.
Therefore, it is my official opinion, based on the foregoing, that the State Department of Education should consider under Section 48 for purposes of adjustments to teacher allotments the average daily attendance of pupils enrolled in the summer quarter of year-round programs operated by local units pursuant to implementation of Section 27 of that Act.
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Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This Department has been asked to determine whether the provisions of House Bill No. 1067, 1970 Session (Ga. Laws 1970, p. 692) are applicable to sentences in existence prior to the effective date of the Act. The Act is effective July 1, 1970. See Ga. Laws 1968, p. 1364 (Ga. Code Ann. § 102-111).
Section 1 of this bill provides that "Each criminal defendant convicted of a crime in this State shall be given full credit for each day spent in confinement awaiting trial; such credit shall be applied toward the convicted defendant's sentence. . . ." Section 2 specifies that the provisions of Section 1 of the bill "shall apply to sentences for all crimes". Section 3 of this Act requires that the person having custody of the inmate prior to trial execute an affidavit specificying the number of days spent in jail awaiting trial. The custodian is required to "furnish such affidavit to the clerk of the court within five days after sentence is imposed . . .".
Statutes prescribe for the future and usually do not have retrospective application. Ga. Code Ann. § 102-104. Moreover, "unless a statute, either expressly or by necessary implication, shows that the General Assembly intended that it operate retroactively, it will be given only prospective application." Anthony v. Penn, 212 Ga. 292, 293 (1956).
The retroactive application of a statute is not favored, as "it is the normal and usual function of legislation to discriminate between closed transactions and future ones . . .". Claridge Apartments Company v. Commissioner of Internal Revenue, 323 U.S. 141, 89 L.Ed 139, 153 (1944). A statute is applicable to closed transactions only when the legislature specifically so provides or when the language of the Act requires that construction by manifestly necessary implication. Fullerton-Krueger Lumber Company v. Northern Pacific Railway Company, 266 U.S. 435, 69 L.Ed 367 (1925).
In a decision requiring prospective application of a statute relating to the computation and forfeiture of good time in the federal prison system -- a result which denied a prisoner's release on habeas corpus -- the United States Court of Appeals for the Fifth Circuit held that the question of prospective or retrospective application of a statute is a matter of legislative intent. The statutory rules of construction generally applicable in determining legislative intent are as follows: (1) a statute will not be given retroactive application when another construction is fairly permissible; (2) a statute operates prospectively unless it contains language expressly to the contrary; (3) a statute does not apply to cases which arose prior to its passage unless that intention is clearly declared; and (4) retroactive application is not favored except upon plain legislative mandate. Hiatt v. Hilliard, 180 F.2d 453 (5th Cir. 1950).
A careful examination of House Bill No. 1067 fails to indicate a legislative intent that the Act be applied to cases tried prior to the effective date of the Act. Moreover, Section 3 of the Act, in requiring that affidavits be furnished to the clerk of the court within five days of the date upon which the sentence is imposed, clearly indicates that the statute is not to be applied to cases long since closed. It is my opinion that House Bill No. 1067 is applicable to sentences imposed on and after July 1, 1970.
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Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This in in reply to a recent request from your Right-of-Way Engineer, Mr. J. E. Brown, requesting my opinion on whether or not State funds may be expended on a certain project in the form of a county contract inasmuch as the right-of-way for the project has been dedicated to the public use. As I understand the factual situation involved, the Highway Department will provide funds for the resurfacing of a certain public road and the county will undertake to perform all of the work.
My research has failed to uncover any express prohibition for the expendture of State funds in such a manner. Furthermore, I am of the opinion that State funds may in fact be expended on such a project in the form of a county contract where the right-of-way for such project has been dedicated to public use, and the county commissioners of this county have certified that the right-of-way has in fact been dedicated to such a use. See Ga. Laws 1950, p. 62, as amended (Ga. Code Ann. § 95-1609 (j)).
It should be pointed out, however, that I am not undertaking to pass on the question of whether or not there has in fact been a dedication to such public use in this case, as insufficient facts have been presented upon which such an opinion could be rendered. It is assumed as a basis of this opinion that such a dedication in fact has taken place.
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Request By: 		
 		Associate Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion as to whether Meriwether Prison Branch may enter into an agreement with Meriwether County whereby the County gives the prison a 14-acre corn allotment and allows the prison to farm 14 acres of County property, furnishing the fertilizer and equipment for gathering the crop; in return for which, the County is to receive 1/2 of the corn grown on these 14 acres and the remainder of the corn is to be consumed within the prison branch.
The General Assembly has provided that the State Board of Corrections shall make its prisons "as self-supporting as possible." Ga. Code Ann. § 77-307(a) (Ga. Laws 1956, pp. 161, 170; 1969, p. 598). In construing Ga. Code Ann. § 77-318 (Ga. Laws 1956, pp. 161, 177; 1957, pp. 477, 480; 1968, p. 1092; 1968, pp. 1399, 1402). This office has previously ruled that prison labor may be used on private land where in consideration for such labor, the land is to be used rent free by a prison branch for a term of years, Op. Atty. Gen. 1958-59, p. 248, and that inmates may perform civic labor in and about a municipality in exchange for the use of an existing prison facility owned by the municipality (Op. Atty. Gen. 1963-65, p. 632), provided such prison labor is not used in a business conducted for profit.
Therefore, provided the corn received by the County is not used in a business conducted for profit, it is my official opinion that the State Board of Corrections may enter into such an agreement with Meriwether County.
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Request By: 		
 		Secretary-Treasurer, Georgia Firemen's Pension Fund
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
YOUR LETTER OF April 17, 1970, requested an opinion on the question of whether or not the beneficiary of a deceased fireman is entitled to a return of interest as well as contributions paid at the time of his application for membership in the Firemen's Pension Fund.
According to your letter, the pertinent facts are that the subject fireman applied and was accepted for membership during the 1968 open enrollment period, paying to the Fund the contribution and interest required of a fireman who could have applied but did not apply for membership when the Fund was instituted, and that he died prior to eligibility for benefits.
The answer to your inquiry is contained in Ga. Laws 1955, p. 339, as amended by Ga. Laws 1962, p. 550 (Ga. Code Ann. § 78-1016), which authorizes payment to the beneficiary of a fireman who dies prior to eligibility for benefits "the total amount of money paid into the fund by such deceased member". The narrow legal question posed is whether that refund should include interest paid by a fireman with an application made pursuant to Ga. Laws 1968, pp. 441, 444 (Ga. Code Ann. § 78-1020), which opened membership to firemen who previously could have joined the Fund but failed to avail themselves of the opportunity.
Had the subject fireman joined the Fund in 1955, the interest earned by the Fund throughout the years on his periodic contributions would not have been "money paid into the fund by such deceased member" within the meaning of the return of contributions provisions of the amended Act and, hence, would not be payable to his beneficiary. The purpose of the interest required of an applicant for membership pursuant to the 1968 amendment was to defray (perhaps only partially) the loss of interest earned by the Fund due to the fact that the late applicant rather than the Fund had the use of the required contributions over a period of years. No legislative intent can be inferred from the 1968 amendment or any other provision of the amended Act governing the Fund to allow the beneficiary of a late applicant for membership to receive pursuant to the 1962 refund amendment more than a return of contributions. Nash v. National Preferred Life Insurance Company, 222 Ga. 14, 21 (1966).
Therefore, it is my official opinion, based on the foregoing, that the amended Act governing the Georgia Firemen's Pension Fund does not authorize payment of interest on returns of contributions, including those contributions made by late applicants for membership pursuant to the 1968 open enrollment amendment.
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Request By: 		
 		Executive Director, Department of Industry and Trade
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of April 29, 1970, requested an opinion on the question of whether or not the Department of Industry and Trade may print and distribute a booklet of coupons which would entitle the holder to discounts at various tourist attractions in the State.
According to your letter, all tourist attractions in Georgia would be invited to participate in this promotional campaign. Those wishing to do so would notify the Department as to the discount offered on admissions or other charges. The information would then be printed in the form of coupons redeemable at the respective attractions. The Department would incur no cost other than that incident to printing and free distribution to the public at Welcome Centers and other locations.
Generally, the Department is authorized to provide for free distribution of articles at Welcome Centers in such manner as is deemed to be in the best interest of promoting the tourist trade in the State. Ga. Code Ann. § 40-2120, Ga. Laws 1960, p. 1097, as amended, particularly by Ga. Laws 1969, p. 611. However, this is not an unlimited right. As pointed out in Op. Atty. Gen. 1963-June 14, 1965, p. 558 and 1968, p. 162, the line of demarcation between legal and illegal distributions is drawn at the point where the element of gift or gratuity to the recipient outweighs the promotional message sought to be conveyed. If the element of gift is merely incidental to the dominant function and utility of the item in promoting the State, the expenditure is authorized.
Applying this rule to the present situation, it appears that the cost incurred by the Department will be far outweighed by the promotional utility to the State in promoting tourism.
Therefore, it is my official opinion, based on the foregoing, that the Department of Industry and Trade may print and distribute a booklet of coupons, entitling the holder to discounts at various tourist attractions in Georgia, in connection with the promotional campaign outlined above.
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Request By: 		
 		Executive Secretary-Treasurer, Teachers' Retirement System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of March 2, 1970, requested an opinion on the question of whether the amended Act governing the Teachers Retirement System of Georgia, Ga. Laws 1943, p. 640 (Ga. Code Ann. Ch. 32-29), authorizes a member to withdraw her contributions to the Retirement System upon entering as a teacher the employment of an employer operating a local retirement fund.
The amended Act governing the Retirement System contains provisions relating to members entering the employ of employers operating local retirement funds, G. Code Ann. § 32-2922, and authorizing returns of member contributions "If a member ceases to be a teacher other than by death or by retirement under this retirement system", Ga. Code Ann. § 32-2905(7), but neither these nor any other sections seem to authorize return or withdrawal of contributions in the event a member enters as a teacher the employment of an employer operating a local retirement fund.
Therefore, it is my official opinion, based on the foregoing, that a member may not withdraw her contributions to the Retirement System upon entering as a teacher the employment of an employer operating a local retirement fund.
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Request By: 		
 		Director, Department of Mines, Mining and Geology
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By endorsement you inquire as to the applicable law governing ownership of minerals "in the ground." Specifically, you inquire whether a mining company can obtain actual ownership of such minerals as opposed to a simple right to mine such minerals.
The law in this State is clear that minerals in place are a part of the land, e.g. they are real estate. Rockefeller v. First Nat' l. Bank of Brunswick, 213 Ga. 493, 503 (1957); LaRowe v. McGee, 171 Ga. 771, 774-75 (1930); Wright v. Martin, 149 Ga. 777, 782 (1919). As such, the ownership of minerals in place has all the attributes and incidents peculiar to the ownership of land. Rockefeller v. First Nat' l. Bank of Brunswick, supra.
The owner of the surface of land is prima facie owner of all minerals there beneath. Ga. Code Ann. § 85-201 (1933), Ga. Code Ann. § 85-201 (1955 Rev.). See Vance v. Guy, (N.C.) 27 S.E.2d 117 (1943). This ownership, however, is severable. Rockefeller v. First Nat'l. Bank of Brunswick, supra; Vance v. Pritchard, (N.C.) 197 S.E. 182 (1938); Mountain Mission School, Inc. v. Buchannon Realty Corp., (Va.) 151 S.E.2d 403, 407 (1966). When so severed, two distinct estates are created. Vance v. Guy, supra. Cf. Brown v. Mathis, 201 Ga. 740, 744 (1947). Companies and persons engaged in mining operations are not precluded form obtaining ownership of both or either of these estates. Rockefeller v. First Nat'l. Bank of Brunswick, supra.
1970 Ga. AG LEXIS 77::May 5, 1970
[Group:"1970 Ga. AG LEXIS 77"]LNI:4H09-MC30-003Y-Y31M-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 771970 Ga. AG LEXIS 77; 1970 Op Atty Gen Ga 1071970 Op. Atty Gen. Ga. 107
Opinion 70-78
May 5, 1970
Request By: 		
 		Executive Secretary, Regents of the University of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Pursuant to your request of April 17, 1970, the Will of Mrs. Lettie P. Evans has been reviewed to determine whether or not the funds given to the Georgia Institute of Technology under Item IX (2) (f) (a) may be used for the remodeling of the Dean of Students' House at the Georgia Institute of Technology.
The pertinent portion of the Will of Mrs. Evans, Item IX (2) (f) (a), provides as follows:
"(f) The remaining income from the residuary estate whall be distributed by the foundation as follows:
(a) Fifteen (15%) per cent to Georgia Institute of Technology, of Atlanta, Georgia. I recommend, but do not require, that the amounts received under this paragraph be accumulated for the purposes first of rebuilding the Joseph Brown Whitehead Hospital (named in honor of my late husband) and second of building a chapel, which may also serve as an auditorium, to be known as the Lettie Pate Evans Memorial Chapel."
The above-cited and applicable portion of the Will of Lettie Pate Evans does not set forth a restrictive covenant as to the use of said funds. Said clause merely recommends two projects for which said funds can be used. Upon telephone communication with Mr. E. I. Barnes, Comptroller, Georgia Institute of Technology, we have been notified that both of the suggested construction projects (rebuilding of Joseph Brown Whitehead Hospital and building of a chapel) have already been completed. In addition, more than adequate funds are presently available from the Lettie Pate Evans Estate in which to complete the proposed remodeling project of the Dean of Students' House at the Georgia Institute of Technology.
It is my opinion that inasmuch as there are no restrictive covenants or conditions present as to the use of said funds by the Georgia Institute of Technology that the proposed remodeling of the Dean of Students' House can be completed with the use of funds from the Lettie Pate Evans Fund.
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Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the recent letter of Mr. Emory C. Parrish, Executive Assistant Director of the State Highway Department, in which he requests an opinion concerning the private use of air space over rights-of-way owned by the State Highway Department in fee simple absolute.
From the facts related in Mr. Parrish's letter, it appears that a private corporation owns land on both sides of a State route in one of the larger cities of Georgia. The corporation has a multi-story building existing and is considering the possible construction oe a similar building on the opposite side of the street, with the two buildings connected by overhead passageways which will span the street. Mr. Parrish requests this office to review this matter and to advise whether or not the Department may legally authorize construction of such passageways across and over the State right-of-way.
The construction of these overhead passageways will necessitate the use of the air space over the realty owned by the State Highway Department. Ga. Code Ann. § 85-201, in defining realty, provides:
"The right of the owner of lands extends downward and upward indefinitely."
The State Highway Department may lease, sell or exchange property under the authority given to the Department in The Act to Authorize the Acquisition of Property for Management, Construction and Maintenance of Rights-of-Way by the State Highway Department in Advance of Present Need (Ga. Laws 1969, p. 492; Ga. Code Ann. Ch. 95-29). The terms and conditions under which property may be leased, sold or exchanged are provided in Section Seven of that Act, (Ga. Code Ann. § 95-2907) as you are well aware.
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Request By: 		
 		Executive Secretary, State Medical Education Board of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In regard to your letter concerning a Medical Education Scholarship recipient who elected to repay in cash and subsequently died, I agree that his estate would probably be liable for the unpaid balance of the scholarship loan.The pertinent rule of contract law is that a financial obligation is not cancelled on the death of the debtor unless it is of a personal nature. See 17 Am. Jur. 2d, Contracts, § 487 ; Harris v. Powers, 129 Ga. 74, 58 S.E. 1038 (1907).
Whatever might be the case when a doctor elects to repay his loan in personal services, e.g., Unofficial Opinion of Assistant Attorney General, James H. Therrell (November 6, 1962), it is clear that the doctor in question has elected to repay in cash, and such a debt is not terminated by death.
1970 Ga. AG LEXIS 74::April 30, 1970
[Group:"1970 Ga. AG LEXIS 74"]LNI:4H09-MC30-003Y-Y31H-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 741970 Ga. AG LEXIS 74; 1970 Op Atty Gen Ga 1041970 Op. Atty Gen. Ga. 104
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April 30, 1970
Request By: 		
 		Executive Secretary, State Medical Education Board of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In a recent letter you asked whether two doctors with offices in Gainesville, Georgia, can claim credit against their outstanding scholarship loans under the Constitutional Amendment creating the State Medical Education Board. The answer will depend on where, in fact, they do conduct their practice and see their patients.
The Constitutional Amendment under which they contracted forgives one-fifth of a doctor's debt "for each year of practicing his profession in a community of 5,000 population or less. . . ." Georgia Constitution, jart. VII, Sec. I, Par. II (Ga. Laws 1951, pp. 861, 863, Ga. Code Ann. § 2-5402(5); id., Ch. 32-30) [Emphasis supplied]. This population limit was increased to 10,000 or less by Constitutional Amendment No. 10, ratified November 5, 1968 (Ga. Laws 1968, pp. 1686, 1688). See Ga. Code Ann. § 32-3005.
Therefore, if the doctors are actually seeing and treating patients in communities of 10,000 or less, the State Medical Education Board could possibly find compliance.
On the other hand, the Constitutional Amendment does not appear to cover a situation where a doctor merely serves patients from communities of 10,000 or less who must still journey to his office in another city or community. The letter from the doctor's attorney indicates that he would not consider Gainesville as a community of 10,000 or less.
I am sure that there are doctors in Atlanta who also serve patients from surrounding rural communities, yet no one would seriously contend that they fall within the "country doctor" category which is encouraged by the Medical Education Scholarship Loan Program.
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Request By: 		
 		Superintendent of Banks
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested our advice on the legality of an election of a director in a State credit union. At the election held by the membership of the credit union, three candidates were proposed for the post and a tally of the votes indicated that no candidate received a majority. The chairman of the meeting ruled that a plurality would elect the director and so no run-off election was held. However, the counsel for the credit union has advised that the by-laws of the credit union require a majority vote to elect a director and he has further advised that under the by-laws of the credit union the previous director holds office for the term for which he was elected and until his successor is properly elected and qualified. Since the previous director is available to continue service on the Board, the attorney for the credit union has concluded that the director should continue to serve until a successor is elected and qualified as required by the by-laws.
We agree with the advice and conclusions of the attorney for the credit union. The Georgia Code provides that the by-laws of a credit union control the procedures for electing officers, including directors. Ga. Code Ann. § 25-102(a). Since apparently the election has been challenged by someone, and the election was conducted at variance with the by-laws of the credit union, the attorney for the credit union was correct in his advice that the hold-over would continue in office until a successor was elected and qualified.
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Opinion 70-73
April 24, 1970
Request By: 		
 		Supervisor of Purchases
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of April 13, 1970, requested an opinion on the question of whether or not an employee can draw Workmen's Compensation benefits in addition to retirement benefits.
In a number of cases, the Georgia Courts have held that compensation benefits can be drawn in addition to such other benefits as might be available to the employee, and the employer will receive no credit. In City Council of Augusta v. Young, 218 Ga. 346 (1962), the Supreme Court of Georgia held that a fireman in the City of Augusta could receive benefits from the city's pension plan as well as his Workmen's Compensation benefits and no credits would be allowed.
Therefore, it is my official opinion that an employee can draw Workmen's Compensation benefits in addition to retirement benefits, and the employer will receive no credit for such other benefits.
1970 Ga. AG LEXIS 71::April 23, 1970
[Group:"1970 Ga. AG LEXIS 71"]LNI:4H09-MC30-003Y-Y31D-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 711970 Ga. AG LEXIS 71; 1970 Op Atty Gen Ga 1021970 Op. Atty Gen. Ga. 102
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April 23, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion as to what disposition should be made of an inmate by the State Board of Corrections under the following circumstances:
The inmate was convicted in the Superior Court of Fulton County for Larceny-from-the-House (two counts) and Forgery (four counts) on August 14, 1969, and sentenced to serve a total of three years with two years probated to follow. Said inmate was placed in the custody of the State Board of Corrections, which subsequently released him to Forsyth County to stand trial for other outstanding charges. On April 6, 1970, the inmate was adjudged insane by a jury in Forsyth County pursuant to a Special Plea of Insanity and was ordered by the Superior Court of Forsyth County to be committed to Central State Hospital until he was declared competent to stand trial in that county.
In Georgia, the sentencing court is powerless to modify or alter a sentence after the term of court in which the sentence was entered has passed. Fowler v. Grimes, 198 Ga. 84, 93-94 (1944); Parks v. State, 206 Ga. 675 (1950). Likewise, a superior court would not have the power to change the existing valid sentence of another superior court by a subsequent decree. Ga. Code Ann. § 27-2510 (Ga. Laws 1956, p. 161, 168; 1964, p. 494) provides that sentences from different courts shall be served concurrently, unless otherwise provided. jhowever, this provision would not enable a subsequent order of committal to breach the service of an existing sentence.
Therefore, it is my opinion that the Forsyth County order cannot interrupt the service of the Fulton County sentence for the above reasons. Furthermore, to allow otherwise would deprive the inmate of the opportunity to complete service of his Fulton County sentence until he was again returned to the custody of the State Board of Corrections.
By statute the Board of Corrections is provided with a procedure which could alleviate the strict application of the conclusion reached in this opinion. Under Ga. Code Ann. § 77-310(d) (Ga. Laws 1956), pp. 161, 173; 1957, pp. 477, 479), the State Board of Corrections could transfer the inmate to Central State Hospital for treatment as a mentally diseased inmate. If he were declared sane prior to completion of the Fulton County sentence, the inmate could be returned to Forsyth County to stand trial. If the Fulton County sentence is completed prior to his release from the hospital, then the inmate could remain at the hospital pursuant to the Forsyth County order and be discharged from the custody of the State Board of Corrections.
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April 23, 1970
Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my opinion on the computation of the six months provision contained in Ga. Code Ann. § 24-2709, referring to how long an appointee to the office of Clerk of Superior Court can serve in case of a vacancy. The relevant portion is as follows:
"When a vacancy occurs, and it is not more than six months from the time the election can be appointed by said ordinary and held until the existing term will expire, . . . ." Ga. Code § 24-2709.
I believe that the above six months provision refers to the period of time starting from when an election can be held and ending with the date the existing term expires. When the election could be held would be determined by the provisions of the Georgia Election Code, Ga. Laws 1964, Extra. Sess., p. 26, officially codified in material part as Ga. Code Ann. §§ 34-102, 34-806. Thus, if there is not more than six months time between the date when the election can be held and when the present term expires, then there is no need for a special election.
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Opinion 70-70
April 22, 1970
Request By: 		
 		Executive Secretary, Georgia Agricultural Commodity Commission for Peanuts
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my opinion on two questions pertaining to membership on the Agricultural Commodity Commission for Peanuts.
According to your letter, the pertinent facts are that the present chairman of the Commission, who was originally appointed to the Commission as a producer member, has recently been elected President of the Georgia Farm Bureau Federation. Since the President of the Georgia Farm Bureau Federation is automatically an ex officio member of the Commission pursuant to Section 10 of Ga. Laws 1969, p. 763 (Ga. Code Ann. Ch. 5-29), the Georgia Agricultural Commodities Promotion Act, the present Commission chairman now holds his office as an ex officio member rather than as a producer member. In addition, the resignation of the former President of the Georgia Farm Bureau Federation has left a vacancy on the Commission.
You have inquired as to: (1) whether or not the present Commission chairman may continue to serve in that capacity, although he is now an ex officio member, and (2) whether the vacancy on the Commission has any effect on the legality of Commission operations.
The answer to your first question is found in Section 9 of the Act (Ga. Code Ann. § 5-2908) which provides, inter alia, that: "Each such commission shall name its chairman and determine a quorum for the transaction of business."
There is no provision in the Act which requires the office of chairman to be held by a producer member, and it is my opinion that the present chairman may continue in that capacity even though he now is an ex officio member.
In answer to your second question, it is my opinion that so long as there remain sufficient members to provide a quorum, the operation of the Commission is not affected by a vacancy in its membership. There is nothing in the Agricultural Commodities Promotion Act to indicate otherwise, and, in the absence of specific statutory direction, it cannot be supposed that statutory boards and commissions are rendered inoperative until vacancies are billed as provided by law.
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Request By: 		
 		Executive Secretary, Regents of the University System of Georgia
Question: 		Your recent letter asks the following questions:
 		1. Do campus security policemen have the authority to arrest?
 		2. Do campus policemen have search and seizure powers?
 		3. Over whom do we have arrest powers?
 		4. Over whom do we have search and seizure powers?
 		5. Do campus policemen have authority to stop demonstrations not authorized by the college administration?
 		6. In questions 1 through 5 what gives us specific authority to perform these acts?
 		7. If we arrest a suspect for probable cause, who sets bail bond or where is the place of incarceration and what authority authorizes this?
 		8. If the college police are faced with an immediate problem beyond their capabilities who do they call for assistance? City police, county sheriffs office or State police?
 		9. What authority if any do the city police have on the campus and what law gives them this authority, and what courts do they use if they make an arrest?
 		10. What authority if any does the Sheriff of Lowndes County have on this campus and what gives him this authority?
 		11. What authority if any do the State police have on campus and what gives them this authority?
 		12. What law or regulations give the campus police the right to enforce the campus traffic regulations and issue traffic tickets?
 		13. What authority gives the college and administration the right to collect traffic fines?
 		14. When an offense (felony or misdemeanor) has been committed on campus, who shall investigate the offense? If the campus police investigate, shall the investigation be complete, partial or preliminary?
 		15. If the campus police have the right to make an arrest and the subject resists, how much force and what kind may be used? How is this spelled out in the law?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your questions are treated separately below.
Question 1. Campus policemen and security personnel regularly employed by the University System are authorized to make arrests for offenses committed upon property under the jurisdiction of the Board of Regents. Ga. Laws 1966, p. 370 (Ga. Code Ann. § 32-168).
Question 2. Pursuant to a lawful arrest, a "peace officer may reasonably search the person arrested and the area within such person's immediate presence . . .". Ga. Laws 1966, p. 567 (Ga. Code Ann. § 27-301). A peace officer "is a person designated by public authority to keep the peace and arrest persons guilty or suspected of crime". Vandiver v. Endicott, 215 Ga. 250, 251 (1959). Campus policemen and security personnel are peace officers within the meaning of Ga. Code Ann. § 27-301 and may employ the procedures authorized by that Code Section.
A search warrant may be obtained by "any officer of the State or its political subdivisions charged with the duty of ensorcing the criminal laws. . . ." Ga. Laws 1966, pp. 567, 568 (Ga. Code Ann. § 27-303). Campus policemen and security personnel are officers of the State within the meaning of Ga. Code Ann. § 27-303 and are thus authorized to execute the affidavits necessary for the procurement of a search warrant.
Question 3. Campus policemen and security personnel may arrest any person who has committed or is committing an offense against the criminal laws upon property under the jurisdiction of the Board of Regents. Ga. Laws 1966, p. 370 (Ga. Code Ann. § 32-168).
Question 4. The arrest powers of campus police and security personnel are limited to those instances in which offenses have been committed upon property under the jurisdiction os the Board of Regents. It is assumed that campus policemen confine their general surveillance activities to property under the jurisdiction of the Board. Thus, in conducting a search without a warrant pursuant to a lawful arrest, the campus policeman may search the person of and area within the immediate control of any person over whom he has the authority to effect a lawful arrest.
A law enforcement officer may obtain a search warrant by showing that there is probable cause to believe "that a crime is being committed, or has been committed. . . ." Ga. Laws 1966, pp. 567, 568 (Ga. Code Ann. § 27-303). As a campus policeman's authority is addressed to crimes committed upon land under the jurisdiction of the Board of Regents, search warrants must be confined to the territorial limits of the campus.
Question 5. Campus police and security personnel are authorized, pursuant to Ga. Laws 1966, p. 370 (Ga. Code Ann. § 32-168), to intervene in demonstrations conducted on campuses when the activities of the demonstrators constitute offenses against the criminal laws. The foregoing comment is not intended to limit whatever authority, unknown to me, may be vested in campus policemen by the college administration to insure the proper observance of its policies and regulations.
Question 6. The authority to engage in the activities discussed in questions 1 through 5 is set out above.
Question 7. A person arrested by a campus policeman for violation of a State criminal law should be incarcerated in the county jail, as the sheriff is, by virtue of his office, the county jailer. Ga. Code § 77-101. Whether the accused is to be admitted to bail and the amount thereof are matters which are addressed to the commitment court. Ga. Code, Ch. 27-4.
Question 8. When campus security personnel are unable to effectively deal with a problem, they should contact the police jurisdiction selected by the Board of Regents.
Question 9. This office has previously determined that a municipal police officer may make arrests for offenses committed upon a college campus which is within the territorial limits of the municipality by which he is employed. See Op. Atty Gen. 1960-61, p. 580, and Op. Atty Gen. 1967, p. 450. Pursuant to Ga. Code § 27-207, a city policeman is authorized to arrest for the commission of an offense within the territorial limits of a municipality if the offense is committed in his presence. Brooks v. State, 114 Ga. 6 (1901), Porter v. State, 124 Ga. 297 (1905), Graham v. State, 143 Ga. 440 (1915), Faulkner v. State, 166 Ga. 645 (1928), Palmer v. State, 195 Ga. 661 (1943), and Mullis v. State, 196 Ga. 569 (1943).
An examination of the appellate decisions of this State indicates that Georgia appellate courts have not decided whether a municipal police officer has the authority to make an arrest on property owned by the State. Moreover, a voluminous amount of research has failed to reveal the existence of an appellate decision in any jurisdiction in this country treating this question. Arguably a municipal police officer would be unauthorized to enforce the criminal laws on property owned by the State because of the State's superior sovereign position and because of the investiture in the Governor of the right to generally supervise all property owned by the State. Ga. Code § 91-402. However, until this question is presented to and ruled upon by the appellate courts of this State, I am inclined to believe that such phrases as "within the city limits" and "within the city", when used in connection with a municipal police officer's arrest powers, mean that the officer may make an arrest at any point within the physical confines of the city if the offense is committed in his presence. Although property owned by the United States government stands upon a somewhat different footing than property owned by the State of Georgia, the sole appellate decision in this country on this subject indicates that law enforcement officers other than those employed by the federal government may lawfully arrest a suspect pursuant to a warrant in a federal courthouse. Application of Finn, (Cal.) 356 P.2d 685 (1960).
The weight of authority from foreign jurisdictions is that a municipal police officer has no arrest power, in the absence of a statute, outside of the territorial confines of the city. Wilson v. Town of Mooresville, (N.C.) 22 S.E.2d 907 (1942), Karney v. Boyd, (Wis.) 203 N.W. 371 (1925), Banks v. Bradley, (Va.) 66 S.E.2d 526 (1951), State v. Elder, (Ohio) 120 N.E.2d 508 (1953), Boswell v. State, (Ala.) 19 So.2d 94 (1944), Zanks v. Fluckiger, (Conn.) 171 A.2d 86 (1961), Collins v. Florida, (Fla.) 143 So.2d 700 (1962), City of Advance v. Maryland Casualty Co., (Mo.) 302 S.W.2d 28 (1957), and State v. Hodgson, (Del.) 200 A.2d 569 (1964). Unfortunately, none of those cases indicate whether or not the phrase "within the city limits", or other similar phrases, includes property of a state lying within the geographical jurisdiction of the municipality. In the absence of a limitation created by statute or by judicial interpretation, it is my opinion that the arrest power is coextensive with the geographical jurisdiction of the municipality.
The authority of a municipal police officer to make an arrest upon property under the jurisdiction of the Board of Regents may be approached from an entirely different avenue. Assuming that the officer did not have the right, in his official capacity, to arrest on property under the jurisdiction of the Board, he could nevertheless arrest an offender in his private capacity as an individual citizen. Ga. Code Ann. § 27-211.
Question 10. It is the duty of a sheriff to preserve the peace. In carrying out his duties "and acting as a conservator of the peace within his county', a sheriff has the right and duty to enforce the laws enacted for the protection of the lives, persons, property, health, and morals of the people'. . . ." Elder v. Camp, 193 Ga. 320, 323 (1942). You will observe that a sheriff has law enforcement powers "within his county". It is my opinion that a sheriffs law enforcement powers are coextensive with the territorial jurisdiction of his county.
Question 11. Members of the Uniform Division of the Department of Public Safety and members of the Georgia Bureau of Investigation are authorized to enforce the criminal laws on any property owned by the State or its Departments. Ga. Laws 1970, p. 577.
Question 12. The authority of a campus policeman to enforce campus traffic regulations is necessarily derived from the authority granted to the Board of Regents to regulate the University System. Ga. Code Ann. Ch. 32-1.
Question 13. The authority to collect traffic fines is derived from the general authority conferred upon the Board to regulate institutions and the Students therein. Ga. Code Ann. Ch. 32-1.
Question 14. A determination as to the police agency which is to investigate the commission of crimes is a matter which addresses itself to the administrative discretion of the Board of Regents. The extent of an investigation conducted by campus police is also a matter which addresses itself to the administrative discretion of your Department. Campus policemen must report the commission of a felony or the presence of an escaped convict to the appropriate civil authority. Ga. Code Ann. § 26-2503 (officially codified from Ga. Law 1968, pp. 1249, 1312).
Question 15. The amount of force which may be employed in making an arrest is the amount of physical force actually necessary to effect the arrest. The amount of force which may be permissibly used naturally varies from case to case and is determined by the individual circumstances surrounding the particular arrest.
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Opinion 70-68
April 21, 1970
Request By: 		
 		Governor, State of Georgia
Question: 		You have requested my opinion on the following questions:
 		1. Is the authority delegated to the Fiscal Affairs Subcommittees as set forth in Section 6 of Ga. Laws 1967, p. 722 (Ga. Code Ann. §§ 47-511 through 47-517) a lawful delegation of power by the General Assembly?
 		2. In the event my opinion relative to Question 1 is in the affirmative, are the Fiscal Affairs Subcommittees authorized to transfer $ 20,000.00 of funds of the Department of Public Safety from the object class "operating expenses" to the object class "capital outlay" for the purpose of constructing a warehouse building at headquarters in Atlanta, Georgia, notwithstanding that no specific appropriation was made for this capital outlay?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In response to the first question, I have reviewed the authorities on the constitutional delegation of power and I can find nothing which would clearly invalidate the delegation of power contained in Section 6 of the Fiscal Affairs Subcommittees Act. Ga. Laws 1967, p. 722 (Ga. Code Ann. §§ 47-511, et seq.).
In response to your second question, the Fiscal Affairs Subcommittees may not transfer any funds
". . . for use in initiating or commencing any new program or activity not currently having an appropriations or which would require operating funds or capital outlay funds beyond the biennium in which such transfer is made." Ga. Laws 1967, p. 722, 724, section 6 (Ga. Code Ann. § 47-516).
For the purposes of this opinion, I assume that the construction of the warehouse can be completed with the $ 20,000.00 to be transferred for that purpose or at least the construction will not require operating funds or capital outlay funds beyond this biennium. If this assumption is not correct, then the Subcommittees would not be authorized to transfer the funds.
The more difficult problem is whether construction of the warehouse is a "program or activity not currently having an appropriation." To decide this, we need to define the scope of the words "program or activity." The words are not specially defined in the Act creating the Subcommittees. "Activity" is commonly defined as a natural or normal function or operation, "program" means a plan or procedure, a schedule under which action may be taken towards a goal. Webster's  Third New International Dictionary (1961). I assume the warehouse will be used to store material, equipment and supplies of the Department of Public Safety. If the activity of warehousing material, equipment and supplies currently has an appropriation in the Department of Public Safety's budget, then it is my opinion that construction of the warehouse in Atlanta would be part of that activity and would not be a new "program or activity not currently having an appropriation".
While my decision is not free from doubt because of the lack of guidelines in the law, I believe the result reached is the better-reasoned result and follows the intent of the General Assembly in this case. As you know, any transfer under this Act must be recommended by the Governor and approved by at least eleven (11) members of the two Fiscal Affairs Subcommittees sitting jointly for that purpose. Thus, the transfer is subject to stringent control in each instance. Ga. Laws 1967, p. 722, 724 (Ga. Code Ann. § 47-516).
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Request By: 		
 		Supervisor of Purchases
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have been requested by the University of Georgia to sell an airplane which was donated to the University but has never been flown by the University and which has now been declared to be surplus property by the University, pursuant to an authorization received from the Board of Regents on March 17, 1970. You have requested my advice on whether you may legally sell this airplane and if so under what authority you should proceed.
Since the University received the airplane as a gift and the University has never made use of the airplane and the airplane is not required for the conduct of business of the University, I do not believe that the airplane must be transferred to the State Department of Air Transportation. Ga. Laws 1968, pp. 130, 132, 133-134, sections 7 and 10 (Ga. Code Ann. §§ 40-3007 and 40-3010). Since the airplane has already been declared surplus property, I believe that you may proceed under the Act providing procedures to dispose of surplus State property to dispose of the property as authorized in that Act. Ga. Laws 1968, p. 1148 (Ga. Code Ann. §§ 40-1941 and 40-1944). If you should encounter any difficulty in applying your usual procedures to the disposal of this airplane, please do not hesitate to call upon my office for assistance.
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Request By: 		
 		Planning Officer, State Planning Bureau
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This opinion is in response to your letter of April 7, in which you pose various questions arising out of the contemplated organization of a special narcotics-enforcement squad by various law-enforcement agencies within a five-county metropolitan Atlanta area. You inform me that tentative planning is to include personnel of the Georgia Bureau of Investigation and you inquire whether the Executive Order of July 20, 1964, will serve to authorize participation by such personnel in assisting in the enforcement of narcotics and dangerous-drug laws as a part of this cooperative law-enforcement endeavor.
The Executive Order to which you have reference directs the Director of the Department of Public Safety to deploy as necessary members of the G.B.I. to detect and apprehend individuals violating the criminal laws of this State in any county or municipality thereof. The order further directs that the G.B.I. members so deployed shall be authorized to make arrests in any county or municipality in this State. The Executive Order is duly signed by Governor Carl E. Sanders and has been filed with the Office of the Secretary of State.
My research indicates that the courts of this State have never ruled upon the question of whether the executive orders of a governor continue automatically in effect beyond the term of office of the governor who issues them. In the absence of clarifying and binding authority, it is my opinion that the courts should and would hold that the executive orders of a governor are effective beyond the expiration of the individual's term. A basic postulate embedded in our organic law is that the executive power is a continuing power, not broken by succession, a principle which serves to preserve the stability and integrity of constitutional government. State v. Brewster (W.Va.) 84 S.E.2d 231 (1954), Barrett v. Duff (Kan.) 217 P. 918 (1923). These decisions are well-reasoned and there is no authority to the contrary. In the absence of any significant differences between the organic structure of our State government and that of the States of Kansas and West Virginia, it is my opinion that a similar result would be reached in this State.
I have examined the Executive Order and it is my opinion that the directives therein contained are broadly stated and will sufficiently cover the contemplated service of G.B.I. personnel in the contemplated metropolitan law-enforcement organization.
You next inquire whether the arrest and police powers which such G.B.I. personnel would possess by virtue of the Executive Order would logically extend to other members of the squad not members of the Department of Public Safety. The Executive Order in question is based upon an enactment from the General Assembly, Ga. Laws 1956, pp. 495-96, Ga. Code Ann. § 92A-242, which provides "that upon request of . . . the Governor of this State, the Director of Public Safety . . . shall" direct members of the G.B.I. to render assistance in law enforcement. Further, the Executive Order in question is directed expressly to the Director of the Department of Public Safety and concerns the deployment and authorization only of members of the Georgia Bureau of Investigation. Therefore, it is my opinion that the Executive Order does not extend the arrest and police powers of officers other than the members of the G.B.I. deployed by the Director of the Department of Public Safety in response to the Order.
You indicate that you are concerned with the necessity of providing all members of the contemplated squad with arrest and police powers geographically coextensive with the area covered by the cooperative endeavor. You suggest two alternates. First, you suggest deputizing each squad member in all participating counties. Secondly, you suggest seeking a blanket Executive Order giving specific authority to the squad and its members to make arrests in all counties and municipalities within its area of jurisdiction. You ask my advice as to the feasibility of these alternatives. Upon a review of the powers of the Governor, it is my advice in planning for the establishment of this squad that, in the absence of special and further legislation, all members of the squad, other than deployed members of the G.B.I., be deputized in each of the counties covered by the squad.
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April 16, 1970
Request By: 		
 		Director, Division for Children and Youth
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
In your letter regarding the 1969 Amendment to the "Children and Youth Act" (Ga. Laws 1969, p. 996), you asked the following questions:
1. Are the provisions of this Act applicable to youth found to be guilty or convicted of a misdemeanor or felony in courts other than Superior or Juvenile Courts? (Such as criminal courts of certain counties or city courts).
2. What, if any, responsibility does the Division for Children and Youth have to accept for guidance and care youth who may have been committed or sentenced for a definite period of time (such as one year -- four years)?
3. What, if any, responsibilitydoes the Division for Children and Youth have in a case where a court continues to sentence youth covered by this legislation to Georgia Board of Corrections (Alto) or other facilities?
4. Can a court where a youth has been found guilty change its order and/or sentence from one of commitment to the Division for Children and Youth to one sentencing such youth for a definite period of time to be served in a facility operated by the Board of Corrections?
5. Does the Division for Children and Youth have responsibility for requesting the committing court to review the case of a child previously committed after the expiration of one year from the date of commitment, or is this a matter entirely within the discretion of the committing court?
6. Since it can be anticipated that during the next one or two years before an additional facility can be constructed and begin operation under the jurisdiction of the Division for Children and Youth, this Division will not have adequate facilities available to accept all commitments of youth, what procedures are to be followed in transferring youth committed to the Division to the State Department of Corrections? Is it then mandatory on the State Department of Corrections to accept the transfer of youth under these conditions?
7. In the event it becomes necessary to transfer youth previously committed to the Division to the Department of Corrections, is it necessary to secure a new type order or sentence from the court in which such youth was found guilty?
8. In the event a youth under seventeen years of age is tried jointly in a Superior Court or other court with a youth over seventeen years of age and both are found guilty by a jury, shall the presiding judge instruct the jury not to fix a definite period of sentence to be served by the youth under seventeen years of age and advise them that the Court will handle the commitment of such youth in a manner provided by law?
Accordingly, my opinions in response to these eight questions are as follows:
OPINION IN RESPONSE TO QUESTION 1: The 1969 Amendment (Ga. Laws 1969, p. 996, Ga. Code Ann. § 99-209(a)(5)) has a very broad scope in its application to courts. It provides in Section 1:
". . . that those felons convicted of a capital felony shall only be sentenced into the custody of the State Department of Corrections. All other persons under the age of 17 years found to be guilty or convicted of a misdemeanor or felony, other than a capital felony by any court in Georgia shall be committed for an indefinite period time to the custody of the Division for Children and Youth of the State Department of Family and Children Services." (Emphasis supplied).
The 1969 Amendment, therefore, applies to "any court in Georgia" with the requisite jurisdiction to try and convict persons under seventeen years of age for the commission of a misdemeanor or felony.
OPINION IN RESPONSE TO QUESTION 2: The 1969 Amendment became effective on January 1, 1970, and requires that all persons committed to the Division under its provisions be "committed for an indefinite period of time. . . ." Ga. Laws 1969, pp. 996, 997, 998 (Ga. Code Ann. § 99-209(a)(5)).
Any responsibility of the Division for those persons committed to it for definite terms prior to January 1, 1970, would necessarily depend on the terms of each particular commitment order and the Division's general statutory authority to accept commitments under previous enactments. See, e.g., Ga. Laws 1963, pp. 81, 100, 105 (Ga. Code Ann. §§ 99-211(c),(d),(e), 99-213).
OPINION IN RESPONSE TO QUESTIONS 3-4: Apparently, any court covered by the 1969 Amendment would have jurisdiction to transfer custody of a youth from the Division to the Board of Corrections for such term as the cour might see fit to impose. The Amendment provides, in pertinent part, as follows:
"Any final order of judgment by the court in the case of any such child shall be subject to such modification from time to time as the court may consider to be for the welfare of such child. No commitment of any child to any institution or other custodial agency shall deprive the court of jurisdiction to change the form of the commitment or transfer the custody of said child to some other institution or agency on such conditions as the court may see fit to impose. . . ." (Ga. Laws 1969, pp. 996, 997; section 2, Ga. Code Ann. § 99-222).
Given this broad authority to transfer custody of a youth from the Division, it would probably be of little value for the Division to attempt to compel a court to commit the youth to the Division in the first instance. However, one of the stated purposes of the "Children And Youth Act" is to "prevent children and youth from becoming inmates of our prisons. . . ." Ga. Laws 1963, pp. 81, 82 (Ga. Code Ann. § 99-202). With this purpose in mind, it would seem advisable to call the 1969 Amendment to the attention of the committing court, in order to ensure against mistaken application of the law.
OPINION IN RESPONSE TO QUESTION 5: The pertinent provision of the 1969 Amendment provides as follows:
"After the expiration of one (1) year from the date of commitment, the committing court shall review the case and make such order with respect to the continued confinement or release of the child back to the committing court for further disposition as the court deems proper." (Section 2, Ga. Laws 1969, pp. 996, 997-98; Ga. Code Ann. § 99-222) [Emphasis added].
Thus, the primary responsibility for a one-year case review under the 969 Amendment rests with the committing court. However, as a practical matter, the Division should notify the committing court of this responsibility.
OPINION IN RESPONSE TO QUESTION 6: The pertinent provision of the 1969 Amendment provides as follows:
". . . Provided, however, in the event adequate facilities are not available, the Division for Children and Youth shall have the right to transfer youths committed to the Division under the provisions of this Act to the State Department of Corrections for incarceration in an appropriate facility designated by said Department of Corrections." (Ga. Laws 1969, pp. 996, 998, Section 3; Ga. Code Ann. § 99-222 Ed. Note).
Thus, the State Department of Corrections would, under the 1969 Amendment, be bound to accept transfer of youths from the Division under these conditions.
The procedure to be followed in transferring youths to the Department of Corrections is left to the administrative discretion of the Division. Although a hearing prior to such transfers is not required by the Act, it would be advisable to afford the youth or his counsel an opportunity to be heard, in view of the expanding concepts of due processs now being accorded to juveniles. See, e.g., In re Gault, 387 U.S. 1, 18 L. Ed. 2d 527 (1967); Kent v. United States, 383 U.S. 541, 16 L. Ed. 2d 84 (1966). The only issue in such a hearing would be whether or not there were in fact "adequate facilities . . . available" within the Division for Children and Youth.
OPINION IN RESPONSE TO QUESTION 7: The 1969 Amendment seems to provide for a direct transfer of youths from the Division to the Department of Corrections without requirement of a new or amended order from the committing court. However, before any such transfer is made, the committing court should be notified by the Division. If a transfer hearing is to be held, the notice should also be filed with the committing court.
OPINION IN RESPONSE TO QUESTION 8: Although I see nothing intrinsically wrong with this procedure, a specific answer to this question cannot be given without knowing the constitutional and statutory authority of the particular court, the nature and degree of the crime committed and whether the juvenile has waived his right to be tried as an adult as provided by Ga. Laws 1968, pp. 1013, 1021 (Ga. Code Ann. § 24-2409(1)).
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Opinion 70-64
April 15, 1970
Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of March 27, 1970, requested an opinion on the question of whether or not a foreign professional corporation can qualify to transact business in this State.
In considering this question, it should be noted that the Georgia Professional Association Act (Ga. Laws 1961, pp. 404-413; Ga. Code Ann. Ch. 84-43), and the Georgia Professional Corporation Act (Ga. Laws 1970, p. 243) approved March 11, 1970, are part of a continuing effort on the part of professional groups to secure for their members the income tax benefits accorded corporate employees under the qualified pension, profit-sharing and stock bonus provisions of the Internal Revenue Code. To secure these advantages, professional practitioners must practice their professions either as employees of professional corporations or as employees of professional associations possessing sufficient corporate characteristics to enable the associations to be taxed as corporations. See, e.g., U.S. v. Kintner, 216 F.2d 418 (9th Cir. 1954); U.S. v. Empey, 406 F.2d 157 (10th Cir 1969); U.S. v. O'Neill, 410 F.2d 888 (6th Cir. 1969); U.S. v. Kurzner, 413 F.2d 97 (5th Cir. 1969); 4 A. L. R. 3rd 383.
The right of professionals to practice their professions through use of the corporate business form has not come easy, for traditionally, the practice of a profession, especially one of the so-called "learned professions", by a corporation has been prohibited by public policy. Fletcher, Cyclopedia of Corporation Law, § 2523.1 (Perm. Ed.). Overcoming the tradition has been a slow process, fraught with many judicial battles between the professionals, on the one hand, and United States tax authorities, on the other. 4 A. L. R. 3rd 383.
The first discernable step away from this policy by Georgia came in 1961 with the adoption of the Georgia Professional Association Act, which clothes professionals organized under its provisions with some corporate characteristics. Its most recent step came at the 1970 session of the General Assembly, when the Georgia Professional Corporation Act was enacted. The latter expressly sanctions professional practice by corporations.
While it now seems clear that Georgia has altered its long standing policy toward professional practice, its policy was not clear in 1968, when the new Georgia Business Corporation Code (Ga. Laws 1968, pp. 565-731g Ga. Code Chs. 22-1 through 22-18) was adopted. In this connection, it should be noted that Section 22-1401 of that Code prohibits the issuance to a foreign corporation of a certificate of authority to transact any business in this State which a corporation organized under the laws of this State is not permitted to transact. At that time the practice of a profession by a corporation organized under the laws of this State was not permitted. That meant that at that time a foreign professional corporation could not obtain a certificate.
The only thing that has happened since that time that may have altered the situation has been the adoption of the Professional Corporation Act. That Act, however, contains no express declaration on the subject, its purpose being the very narrow one of providing professionals with the means of obtaining the aforementioned, long-sought, tax benefits. Moreover, it is not reasonable to attribute to the legislature an intent to deal by implication with a matter having such far-reaching social and economic importance as the multistate operations of professional corporations. In arriving at legislative intent, proper regard should be given to the old law, the evil and the remedy. Moore v. Baldwin County, 209 Ga. 541 (1953).
Therefore, considering the narrow purpose sought to be achieved by enactment of the Professional Corporation Act and the absence of any clear, unequivocal expression on the subject in either that Act or the Business Corporation Code, I am of the opinion that neither of these pieces of legislation, nor any other that I know of, entitles a foreign professional corporation to a certificate of authority to transact business in this State.
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Opinion 70-63
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Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your inquiry of recent date requesting my opinion concerning various provisions of The Act to Authorize the Acquisition of Property for Management, Construction and Maintenance of Rights-of-way by the State Highway Department in Advance of Present Need (Ga. Laws 1969, p. 492; Ga. Code Ann. Ch. 95-29). In your letter you state that my opinion is requested in regard to three specific questions concerning this Act in order that the State Highway Department may govern its actions in the future disposition of surplus rights-of-way. In the interest of simplicity these questions will be treated separately and in the order in which they were presented, as follows:
Question 1. "It is noted that the law refers specifically to land acquired by the exercise of eminent domain. Can the law be considered to also apply to land acquired amicably by deed?"
This question refers specifically to Section Seven of the above noted Act which provides in relevant part as follows:
". . . the Department may sell such land at public sale; provided, that the original owner whose property had been so acquired by the exercise of eminent domain, of [or (sic)] his successor in interest, shall have the first right to purchase such property at a price not in excess of that finally paid under the exercise of the power of eminent domain."
I am of the opinion that the acquisition of property by deed by the State Highway Department is not an exercise of the power of eminent domain. See Atlanta, Knoxville and Northern Ry. Co. v. Barker, 105 Ga. 534, 535 (1898); City of Atlanta v. Jones, 135 Ga. 376 (3) (1910); and Thompkins v. Atlantic Coastline Railroad Co., 89 Ga. App. 171 (1953).
Question 2. "If the property owner indicates that he is willing to abrogate his rights under the law and pay the current fair market value for the return of the surplus rights-of-way, would the Department be within the law if it proceeded on this basis?"
As reflected in the quotation from Section Seven of the Act above, the General Assembly has established two methods of disposing of the property. The Department can sell the property to the original owner or his successor in interest at the specified price or it may be sold at public sale. It is thus obvious that the General Assembly in providing these two different methods of disposing of the property, anticipated that the original owner or his successor in interest might decline its first right to purchase the property. Thus I am of the opinion that if a bona fide offer is made to the original owner or his successor in interest to sell the property "at a price not in excess of that finally paid under the exercise of the power of eminent domain", and that offer is declined, then the Department would be within the law if it proceeded to sell the property at public sale. (See answer to Question 3 below.)
Question 3. "If selling the surplus right-of-way to the former owner or his successor in title at the current fair market value is permissible as questioned in item 2 above, can this sale be consumated at the appraised fair market value as indicated under item 3 of Bureau of Public Roads PPM 80-5 or would it be necessary to have a public sale?"
I am of the opinion that a public sale of the property is required. As I have indicated to you in an earlier opinion dated June 24, 1969, concerning this same statutory provision:
"It is clear that the statute provides for negotiation only with the original owner or his successor in interest. Unless that person buys the property, it must be sold at public sale."
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Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for my opinion on the following questions:
(1) Would my opinion dated March 13, 1970, concerning the distribution of State Grants to Municipalities under Ga. Laws 1967, p. 889, as amended (Ga. Code Ann. §§ 69-1602 -- 69-1607) also apply to the distribution of State Grants to Municipalities under Ga. Laws 1965, p. 458, as amended (Ga. Code Ann. §§ 69-1301 -- 69-1306)?
(2) Would a municipality that could not qualify under the 1960 census for State Grants to Municipalities be entitled to qualify, if meeting all other requirements, under the 1970 census?
(3) If the answer to question number two (2) is in the affirmative, would such municipalities receive the full amount authorized by law or only a portion thereof?
Opinion As To Question 1: In my opinion to you dated March 13, 1970, it was stated that the State Treasurer, in distributing grants to municipalities pursuant to Ga. Laws 1967, p. 889, as amended (Ga. Code Ann. §§ 69-1602 -- 69-1607) for fiscal year 1970-71, should distribute one-half of funds appropriated on the basis of the 1960 United States decennial census and the remaining one-half on the basis of the 1970 census. Since the eligibility of municipalities to receive grants under Ga. Laws 1965, p. 458, as amended (Ga. Code Ann. §§ 69-1301 -- 69-1306) is dependent upon the "current United States decennial census" and based upon population "according to the United States decennial census of 1960 or any future such census", Ga. Laws 1965, pp. 458, 459, 460 (Ga. Code Ann. §§ 69-1302 [d] and 69-1303), the view expressed in my opinion dated March 13, 1970, would apply to the duties of the State Treasurer under the 1965 Act. Therefore, your first question is answered in the affirmative.
Opinion As To Question 2: My opinion to you dated March 13, 1970, indicated, that the 1970 United States census should be applied for the distribution of one-half of the appropriated funds for fiscal year 1970-71. Therefore, all incorporated municipalities appearing in the 1970 United States census would be eligible to share in the distribution of the second half of funds appropriated for fiscal year 1970-71 regardless of ahether they were eligible prior to that time. Therefore, your second question is also answered in the affirmative.
Opinion  As To Question 3: The opinion as to question two (2) above indicates that municipalities which are not eligible for grants under the 1960 census but which will be eligible for grants under the 1970 census will be eligible to share in the distribution of the second half of funds appropriated for fiscal year 1970-71. Therefore, such municipalities will be authorized to receive their proportionate share under the formulae, which will be applied using the 1970 census to the remaining one-half of appropriated funds for fiscal year 1970-71.
Additional questions arise, however, because the formula for distributing the grant authorized by Ga. Laws 1965, pp. 458, 459 (Ga. Code Ann. § 69-1302) provides, in effect, that eligible municipalities which come under the "subsection (b) grants" shall receive an amount equal to at least 5/10,000ths of the total sum available for grants. Further, the Law authorizing grants to municipalities for general purposes (Ga. Laws 1967, p. 889, as amended, Ga. Code Ann. § 69-1603) provides, in effect, that regardless of the application of the formula, eligible municipalities shall not receive less than $ 500.00 per annum.
With reference to Ga. Laws 1965, p. 458, as amended (Ga. Code Ann. § 69-1302), the "subsection (b) grants", and the provision which refers to the 5/10,000ths amount, clearly refer to 5/10,000ths of "the total sum available at any given time". Therefore, a municipality which did not qualify under the 1960 United States census, but which does qualify under the 1970 United States census, would receive, where applicable, 5/10,000ths of the amount which is available for distribution under the 1970 United States census. As indicated in my earlier opinion dated March 13, 1970, this would be one-half of the total amount appropriated for fiscal year 1970-71.
With reference to Ga. Laws 1967, p. 889, as amended (Ga. Code Ann. § 69-1603), a municipality which was not eligible under the 1960 United States census, but which is eligible under the 1970 United States census, should receive at least $ 250.00 regardless of the application of the formula. This is because such a municipality will be sharing only in funds for the second half of fiscal year 1970-71, and a minimum of $ 250.00 will be in keeping with the scheme of the statute which places a minimum of $ 500.00 per annum.
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Opinion 70-61
April 10, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of April 2, 1970, enclosed copies of the commitment papers of two convicts and requested an official opinion as to whether you should in each case accept the Clerk's certification that the indictment is lost, in lieu of a certified copy of the actual indictment.
It is our opinion that such a certification does not meet the requirements of the law. Ga. Laws 1956, pp. 161, 171, as amended (Ga. Code Ann. § 77-309), prescribes the steps to be taken to accomplish the Department's assumption of a newly-sentenced prisoner. Subsection (c) directs the Clerk of the sentencing court to "notify" the Director of Corrections of the sentence and send a complete history of the prisoner, which "shall include a certified copy of the indictment, accusations or both." Subsection (d) provides that "within a reasonable time thereafter, the Director . . . shall assign such prisoner to a correctional institution. . . ."
The assignment, and subsequent departmental custody, are to follow the Clerk's dispatch of the proper documents. Thus, the actions of the Department with respect to the prisoner are based on those documents. In a later challenge to the Warden's authority to maintain a prisoner in detention, for example, it is the indictment and sentence which evidence has rightful custody. Therefore, it is not merely a procedural step which may be modified by certification that a required ingredient in the transfer of the prisoner to the Department is lost. It is, instead, a substantive requirement.
If the certificate (and it is noted that the certificate does not even state what the contents of the indictment were) is deemed sufficient, then the statutory requirement is meaningless. The certificate would do no more than one which says an indictment was returned and a sentence imposed, without certifying the particulars. This, the Legislature obviously believed, would be too uncertain and illusory a proof on which the Department should base its lawful control over the person.
A remedy for the Clerk's dilemma in such cases lies in the statutes. The law provides that "upon the loss of any original . . . bill of indictment . . ., a copy may be established instanter on motion." Ga. Code Ann. § 63-201. Even if these office papers are lost and were not recorded, their existence and contents may be established by parol evidence. Saffold v. Banks, 69 Ga. 289 (3-a) (1882); Benton v. Maddox, 52 Ga. App. 813 (1935); Teasley v. Nelson, 164 Ga. 242 (1927); Cleghorn v. Johnson, 69 Ga. 369 (2) (1882).
Of course, if they had been set out or spread in the Clerk's books, a certified copy of the pertinent minutes would be sufficient. Ellis v. Clarke, 173 Ga. 618, 619 (1931), Ga. Code Ann. § 38-609. However, it appears from the documents forwarded to you that the indictments were not available by this method. Also, if the cases were appealed, the appellate court would have copies that could be established. Eagle and Phenix Mfg. Co. v. Bradford, 57 Ga. 249 (1876).
Although the statute provides that establishment can be done "instanter," or instantly and forthwith, the cases have held that it is better to give notice to the interested parties. Eagle and Phenix Mfg. Co. v. Bradford, supra; Cleghorn v. Johnson, supra. Of course, the State should be a party to this proceeding, as the papers were lost in a State case. Buchanan v. Beckham, 18 Ga. 527 (1855).
The burden to proceed and correct the record, however, should be on the Clerk, who was unable to provide the documents required by law before the Department assumes jurisdiction.
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Opinion 70-60
April 10, 1970
Request By: 		
 		Commissioner of Agriculture
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for an opinion on the question of whether breweries, wineries, and distilleries are subject to the provisions of the Georgia Food Act (Ga. Code Ann. Ch. 42-3), pertaining to adulteration and misbranding of foods.
The answer to this question is determined by whether or not the products manufactured by such establishments come within the definition of "food" as defined in the Act. That term is defined in Ga. Laws 1956, p. 195 (Ga. Code Ann. § 42-302(c)) as follows:
"The term food' means (1) articles used for food or drink for human consumption; (2) chewing gum; and (3) articles used for components of any such articles."
The definition of "food" contained in the Georgia Food Act is virtually identical to that contained in the Federal Food, Drug, and Costmetic Act at 21 U.S.C.A. § 321 (f). Shortly after passage of the Federal Act the Food and Drug Administration indicated in T.C. 224, April 11, 1940, that it considered wine, whiskey, and beer subject to the adulteration and misbranding provisions of the Federal Act. See 1 Toulmin, The Law of Food, Drugs, and Cosmetics 239 (2nd ed. 1963).
Condemnation of wines and distilled spirits under the adulteration and misbranding provisions of the Federal Act was upheld in United States v. 1,800.2625 Wine Gallons of D. Spirits, 121 F. Supp. 735 (W.D. Mo. 1954). Also see United States v. Sweet Valley Wine Co., 208 Fed. 85 (N.D. Ohio 1913), which held that wine was a "food" under the definition contained in the Federal Pure Food Act of 1906.
Although there is some authority to the effect that alcoholic beverages are not "food", see Bolivar v. Monnat, 248 N.Y.S. 722 (1931), I believe the interpretation accorded the Federal Food, Drug, and Cosmetic Act is the better reasoned view and is applicable to construction of the Georgia Food Act.
It is therefore my official opinion that beer, wine, and distilled spirits manufactured for beverage purposes are "food" within the meaning of the Georgia Food Act, and that establishments manufacturing such articles are subject to inspection by the Department of Agriculture for compliance with the sanitary requirements of said Act.
It is appropriate to note, however, that with regard to labeling of such products, and numerous other regulatory areas, laws administered by the State Revenue Commissioner, the Secretary of the Treasury, and the jfood and Drug Administration may supersede certain provisions of the Georgia Food Act.
Therefore, it is suggested that coordination, as appropriate, be made with these agencies with regard to actions involving the articles discussed herein, particularly in areas not pertaining to adulteration or sanitation. I am advised that the Food and Drug Administration is receptive to State action in this area with regard to sanitary inspection, and has indicated a willingness to cooperate so as to obtain the maximum benefits from State-Federal resources.
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April 9, 1970
Request By: 		
 		Superintendent of Banks
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You request my official opinion on whether a State-chartered trust company can legally establish a branch office in Nassau, Bahamas. The branch will be used for developing new international business and not as a means of shifting loans or deposits from offices in the United States. The branch would enable the trust company to make Eurodollar-funded loans without incurring restrictions under the Federal Reserve Voluntary jforeign Credit Restraint Program, without reserve requirements on Eurodollar borrowing and without incurring liability for the Interest jequalization Tax. The branch would not be subject to Federal Reserve Regulations Q and D and it could accept Eurodollar-currency deposits for relending to credit-worthy borrowers. The borrowers would include large foreign corporations and government entities, foreign subsidiaries of United States companies and, to a limited extent, United States domestic companies. The branch would not engage in local retail banking and there would be no contact with the local public at the branch. Its quarters, staff and bookkeeping, at least in part, will be supplied under contract by another party.
The preliminary issue to determine is whether the limitations in Georgia branch banking law would apply to a State trust company seeking to establish an office in a foreign jurisdiction. After a review of the applicable statutes and consideration of numerous cases on the problem, I believe the primary purpose of branching limitations in Georgia law is to prevent the spread of State-wide banking in Georgia and to encourage local units of banking in the community. This concern would not extend to the establishment of an additional office in a foreign jurisdiction, so long as the foreign jurisdiction permits the office. See Ga. Laws 1960, pp. 67-68 (amending Ga. Code Ann. Ch. 13-2) and Ga. Laws 1970, p. 954 for the most recent expressions of legislative intent of the subject. This view is compatible with the majority opinion in the United States. Compare First National Bank of Logan, Utah v. Walker Bank & Trust Company, 385 U.S. 252 (1966) with First National Bank in Plant City v. Dickinson, 38 U.S.L. W. 4027 (Dec. 9, 1969) and In Re Princeton Bank and Trust Co., 87 N.J. Super. 247, 208 A.2d 820 (1965). Hence, I do not believe the Georgia branching restrictions would apply to this situation, and I find no other authority which would prohibit the proposed branch.
We next consider whether a State banking institution has the power to establish a branch in a foreign jurisdiction as outlined above. Georgia law empowers a bank to exercise all incidental powers necessary to carry on the business of banking when approved by the Superintendent of Banks, provided that these incidental powers are not greater than the powers and activities permitted to national banks. Ga. Laws 1968, p. 1044 (officially codified as Ga. Code § 13-1802). The question of whether or not the operation of a foreign branch is an incidental power necessary to carry on the business of banking is a decision which should be left to the Superintendent of Banks because of your particular expertise in and the knowledge of this area. However, I might point out that a Federal statute expressly authorizes national banks to establish foreign branches as proposed in the application before you. 12 U.S.C. Chap. 6 (§ 601 et seq.) If I can assist you further in this regard, please let me know.
It is therefore my opinion that Georgia law does not prohibit a State trust company from establishing a foreign branch office as outlined in this opinion.
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Opinion 70-58
April 7, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This in in reply to a recent letter to Mr. A. d'Antignac, Field Division Engineer, Jesup, Georgia, requesting an opinion concerning the time limitations upon trains blocking crossings on public highways.
There are numerous cities which have passed ordinances relating to railroads blocking city streets. However, I can find no specific law regulating time limits at crossings on public highways.
This being the case, it is my opinion that a train would be allowed to hold up traffic at a railroad crossing for a "reasonable" period of time. The reasonable time would vary with circumstances encountered at each particular crossing where the blocking occurs.
If a railroad blocks a crossing on a public highway for an unreasonable period of time, then a possible remedy would be an action to abate a public nuisance. A public nuisance has been defined in Ga. Code Ann. § 72-102 as ". . . one which damages all persons who come within the sphere of its operation, though it may vary in its effects on individuals." For an action to lie against a railroad for the maintaining of a public nuisance, it must be shown that the particular act is an interference or annoyance to the public in the common use of public highways. Southeastern Pipeline Co. v. Garrett, 192 Ga. 817 (1941).
I trust that this opinion fully answers the inquiry of Mr. A. d'Antignac.
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April 6, 1970
Request By: 		
 		Chancellor, University System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The Board of Regents, through its Executive Secretary, Henry G. Neal, has requested my opinion concerning whether Regents may legally purchase and pay for liability insurance when same is a part of the consideration of an agreement between Regents and another party. Specifically, you have referred me to a provision in. an agreement between Regents and a Railway Company in which Regents is given the right to use two field roads, and in consideration of such right, Regents has agreed to take out and deliver to the Railroad a public liability insurance policy to protect the Railroad against liability for damage or injury to person or property as a result of the use of the field road by Regents.
A prior opinion rendered by this office took the view that Regents enjoys sovereign immunity from suit in tort and that the contractual assumption of tort liability by Regents would therefore be ultra vires. Op. Atty. Gen. 1965-66, p. 527 (Op. 66-261); see also, Op. Atty. Gen. 1958-59, p. 393. On the question of purchasing liability insurance, Op. Att'y. Gen. 1967, p. 247 (Op. 67-190) held that the State Board of Education could not purchase liability insurance in connection with the transporting of surplus properties on its own trucks. The rationale of this opinion was that, since the State's agency could not be sued in tort, the agency would not be authorized to expend funds for liability insurance because there was nothing against which it needed to protect.
The above opinions and authorities cited therein do not control the situation related in your request. In this instance, Regents agreed to purchase and deliver to the Railroad a public liability insurance policy as a portion of the consideration of the agreement. The public liability insurance policy clearly is to protect the railroad in the event of suit in tort, and not Regents. Therefore, the purchase of the insurance would not be illegal for the same reasons given in Op. Atty. Gen. 1967, p. 247 (Op. 67-190), and no indemnification is involved as was considered in Op. Atty. Gen. 1965-66, p. 527 (Op. 66-261).
In view of the foregoing, and in view of the very broad powers of the Regents, Ga. Code Ann. § 32-121; State of Georgia v. Regents of the University System, 179 Ga. 210 (1934); Villyard v. Regents of University System, 204 Ga. 517 (1948), it is my opinion that Regents may legally purchase a policy of public liability insurance to protect another party when the purchase of such insurance is the consideration flowing from Regents in exchange for rights flowing to Regents under an agreement.
1970 Ga. AG LEXIS 55::April 3, 1970
[Group:"1970 Ga. AG LEXIS 55"]LNI:4H09-MC20-003Y-Y30V-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 551970 Ga. AG LEXIS 55; 1970 Op Atty Gen Ga 751970 Op. Atty Gen. Ga. 75
Opinion 70-56
April 3, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The letter from Mr. Peyton S. Hawes of March 12, 1970 requested my opinion on several facets of the sections relating to long term notes secured by real estate in the Intangible Tax Act (Ga. Laws 1953, Nov.-Dec. Sess., p. 379), as amended, hereinafter referred to as the 1953 Act. There has been only one pertinent amendment (Ga. Laws 1955, p. 288). The applicable provisions are found in Ga. Code Ann. §§ 92-163 through 92-178.2.
From the letter, and the briefs of the Taxpayer, it would seem that the important questions to be decided are:
(1) Is the tax under consideration a "recording tax" or is it an "intangible property tax"?
(2) Is the $ 10,000 maximum tax provision (§ 92-164) of the tax under consideration applicable to a series of notes as well as a single note?
(3) Are pension trusts that are exempt from federal income tax under Section 165(a) of the Internal Revenue Code exempt from the tax under consideration?
(4) Is the tax under consideration unconstitutional?
As to question (1) the following language used by the State legislature in Section 18 of the 1953 Act, id. at 388, makes it clear that this is a property tax on long term notes secured by real estate and not a tax on the recording of mortgages, deeds to secure debt, purchase money deeds to secure debt, bonds for title, etc., securing notes which any part of the principal amount falls due more than three years from the date of execution.
"Notwithstanding any other provision of this Act to the contrary, it is the intention of the General Assembly of Georgia that long term notes secured by real estate shall be taxed. . . ."
The statute does provide for the collection of the tax at the time of recordation but there is no doubt that the subject of the tax is the intangible personal property, i.e., the long term note secured by real estate and not the recording of the security instrument.
As to question (2) it would seem clear from the following language used by the State legislature in the last sentence of Section 1 of the pertinent amendment to the 1953 Act (Ga. Laws 1955, p. 288 at 289), that it was not intended that the $ 10,000 maximum apply to a series of notes:
". . . Provided, however, that the maximum amount of any such intangible property tax payable with respect to any single note when the security instrument is so recorded shall be ten thousand ($ 10,000.00) dollars tax." (Emphasis supplied).
This is especially true in light of the fact that prior to the above amendment the last sentence of Section 4 of the 1953 Act, id. at 383, 384, read:
"Provided, however, that the maximum amount of any such intangible property tax payable with respect to any instrument when so recorded shall be ten thousand ($ 10,000.00) dollars."
As to question (3) an examination of Section 1 of the 1953 Act, id. at 380, reveals that Subsection 1(a) imposes a tax on:
". . . all personal property classified for taxation as intangible property by . . . An Act to classify property for taxation,' (Ga. Laws 1937-38, Ex. Sess., p. 156) as amended."
Subsection 1(b) exempts:
". . . any intangible personal property owned by a trust forming a part of a pension, profit-sharing or stock bonus plan exempt from Federal income tax under Section 165(a) of the Federal Internal Revenue Code , . . ."
from the tax imposed by the foregoing, i.e., Subsection 1(a). Subsection 1 (b) further exempts:
". . . long term notes secured by real estate, as defined in Section 3 of this Act, . . ."
from the tax imposed by the foregoing, i.e., Subsection 1(a). Section 3 of the 1953 Act, id. at 383, defines long term notes secured by real estate and Section 4 of the 1953 Act, id., imposes a tax at a specific rate on all long term notes secured by real estate. From the above it is clear that the State legislature has not in the 1953 Act or in any of its amendments, provided for any exemptions on long term notes secured by real estate. (Op. Att'y. Gen., 1963-65, p. 585). However, there are certain exemptions from the tax provided for in "an Act to carry into effect Paragraph IV of Section I of Article VII of the Constitution of this State," approved January 31, 1946 (Ga. Laws 1946, p. 12), as amended (Ga. Code Ann. § 92-201) but this Act, as amended, does not provide for the exemption claimed by taxpayer. Contrary to the contention of the taxpayer (January 21, 1970, letter brief, pages 2, 3), prior to the 1953 Act there was no such exemption on any intangible property. As pointed out in the brief, exemptions from taxation on property are contained in Title VII, Section I, Paragraph IV of the State Constitution (Ga. Code Ann. § 2-5404). While it is true that the State legislature passed the exemption claimed in 1950, the resolution and ratification of the Constitutional Amendment authorizing the State legislature to grant such an exemption did not take place until 1952, and an invalid statute cannot be cured by a subsequent constitutional authorization ( Jamison v. City of Atlanta, 225 Ga. 51 (1969) and cases cited therein). The State legislature did not act on the constitutional authorization until it granted the exemption contained in Subsection 1(b) as quoted above.
As to question (4) it seems that the main thrust of the taxpayer's contention is that the classifying of long term notes secured by real estate different from other intangible property is arbitrary, unreasonable and, therefore, unconstitutional. There is no merit to this contention. It is not unconstitutional for a State to make classification of property if the classification rests on a real difference in the classes of property ( Randolph v. Simpson, 410 F.2d 1067 (5th Cir., 1969)). Also see Charleston Federal Savings and Loan Assoc. v. Alderson, 324 U.S. 182, 89 L. Ed. 857 (1945). Certainly a note secured by real estate is, in fact, different from an unsecured note or a note secured by personal property. To illustrate, it is seriously doubted that the taxpayer here would have as eagerly accepted unsecured notes or notes secured by personal property as the notes secured by real estate. There is little or no question that a note secured by real estate offers greater security than those not so secured. Real property cannot be removed from the State and generally does not depreciate in the way or rate as personal property. There may be other distinctions, but the above should suffice.
Therefore, it is my opinion that sections relating to long term notes secured by real estate of the Intangible Tax Act (Ga. Laws 1953, Nov.-Dec. Sess., p. 379), as amended, provides for an intangible property tax; that the $ 10,000 maximum tax provision applies only to a single note and not to a series of notes; that pension trusts exempt from federal income tax under Section 165(a) of the Internal Revenue Code are not exempt from the intangible property tax on long term notes secured by real estate and that the intangible property tax on long term notes secured by real estate is not unconstitutional.
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Opinion 70-55
April 3, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of March 23, 1970, requested my opinion as to the legal protection afforded persons working within highway construction or maintenance areas by official traffic control devices posted by Highway employees such as signs labeled MEN WORKING, WATCH FOR MOWERS, and SURVEY PARTY.
It is a law violation and punishable as a misdemeanor to disregard or disobey any official traffic control device. Ga. Laws 1953, Nov.-Dec. Sess., pp. 556, 565, 569 (Ga. Code Ann. §§ 68-1610, 68-9926.) However, since signs such as MEN WORKING, WATCH FOR MOWERS, and SURVEY PARTY do not specifically require a reduction of speed or other definite affirmative action, the question is, "What affirmative action should or must a driver take upon viewing such a sign?"
Ga. Code Ann. § 68-1626(a)(c) provides that drivers must exercise due care and drive their vehicles on streets or highways at no greater speed than is reasonable and prudent under the conditions. Section (c) specifically provides:
"The driver of every vehicle shall, . . . drive at an appropriate reduced speed . . . when special hazard exists with respect to pedestrians or other traffic or by reason of . . . highway conditions."
Clearly, the law requires drivers of vehicles to exercise due care when any traffic control device has been posted.
Failure to comply with the mandates of Ga. Code Ann. § 68-1626 is a misdemeanor. Ga. Code Ann. § 68-9926.
It is my opinion that these official traffic control signs, MEN WORKING, WATCH FOR MOWERS, and SURVEY PARTY afford the same legal protection that is afforded by other official traffic control devices.
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Request By: 		
 		Director Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your recent letter requesting an opinion on the following situation: An employee of the State Merit System resigned to accept a position with the Department of Family and Children Services. The Department will not accept the employee's accrued leave since the job change was not handled as a transfer in accordance with Rule 10 of the Rules and Regulations of the State Personnel Board. You ask whether the employee is entitled to have the accrued leave credited to her and accepted by the Department.
Regulation B, Section B.200, Par. B.208 of the Rules and Regulations of the State Personnel Board specifies:
"An employee who is transferred from one department to another shall be given credit by the appointing authority of the department to which the employee transfers for unused annual leave accrued in his previous employment."
Paragraph B.304 of Section B.300 of this Regulation reads the same except that "sick" is substituted for "annual" before "leave".
I issued an opinion on March 23, 1966, which stated in essence that a person resigning from one job with the State to accept another job with the State should not be eligible to claim payment for accumulated leave as he or she would still be in State service. I am informed the State Personnel Board adopted the above regulations to take care of job-transferring employees' accumulated leave in accordance with that opinion.
In view of the foregoing, I am inclined to the opinion that the State Personnel Board intended these regulations to be applicable to employees switching from one State job to another, regardless of whether the method of change was a technical transfer under their Rule 10.
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The Governor recently approved an amendment to the Georgia Election Code, Act No. 1079 (H.B. No. 1304), which places the conduct of the primaries under the supervision of the ordinaries. The Act requires the Secretary of State to fix a qualifying fee to be paid by candidates for State and Federal offices, which fee "shall be five (5) percent of the annual salary of the office, if a salaried office. . . ." Ga. Code Ann. § 34-1013(a)(2). You request my opinion on what should be included in computing the annual salary of the office, i.e., should you include any additional compensation paid for holding any ex-officio positions, any supplemental compensation paid by counties or other political entities, or any additional compensation allowed based on the length of service of the incumbent. You also wish to know as of what date the salary should be computed, that is, should you use the salary for the preceding year, the present year or the year in which the candidate will take office.
The Act states that the fee shall be "five (5) percent of the annual salary of the office." (Emphasis added.) Ga. Code Ann. § 34-1013(a)(2). I believe that this language indicates you should only include the salary which the law provides for the office directly involved and you need not include additional compensation paid for ex-officio positions held by the incumbent. On the problem of whether you should include any supplemental compensation paid by counties or other political entities, the Act is silent and gives no guidance in the matter. It will be extremely difficult to check each of Georgia's one-hundred and fifty-nine (159) counties to determine if any supplement was paid to any of the offices for which you must compute the fee, not to mention the myriad of other political entities possibly involved. Because of this practical reason and because the Act is silent on this matter, it is my opinion that you need not compute any supplements paid by political entities. If the General Assembly intended otherwise in the Act, it may clarify its language in a future session.
On the issue of whether you should include additional compensation allowed based on the length of service of the incumbent, the answer would depend upon the law which granted this additional compensation. As a general guide, I do not believe that this additional compensation should be included because it would necessarily vary depending upon the previous service of the successful candidate. However, if the law is written so that the additional compensation, or a part thereof, will be received by whoever holds the office, then I believe that this compensation should be included since it would be paid to any candidate who was elected. For example, the first $ 800.00 referred to in the attached opinion dated March 23, 1970, shoeld be included.
The last question you asked involves as of what date the salary should be computed. The Act requires you to publish the fees not later than March 1 in any year in which the election is to be held (except that in the year 1970, the date shall be April 1). Ga. Code Ann. § 34-1013(a)(1)(2). Again, the Act is not specific on the date which you should pick in selecting the salary, but practical considerations as well as the intention of the General Assembly should be examined. I can see no reason to select a preceding year for computing the salary. Since the Act requires the fee to be published no later than March 1, there is a strong possibility that if an increase in the salary for the next year were to be passed at the current session of the General Assembly, the Bill would not have been acted on by the Governor before the deadline for publishing the fees had passed. For this reason, I do not believe that it will be the best answer to use the year in which the candidate will take office. By eliminating the above two alternatives, I believe that you should select the salary for the present year in computing the qualifying fee, specifically the salary in effect on the date on which you are required to compute the fee. This would appear to be the most equitable date as well as the most practical and there is nothing in the Act which would indicate that the General Assembly intended otherwise.
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March 27, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Your letter of March 5, 1970, requested an opinion on the question of whether national banks are liable for the tax imposed by Ga. Laws 1967, p. 768 (Ga. Code Ann. §§ 92-801 through 92-810), as amended, in view of the recent amendment, P.L. 91-156, 83 Stat. 434, to the law governing state taxation of national banks, R.S. § 5219 (26 U.S.C.A. § 548).
You will recall that in my letter to you dated February 5, 1970, reviewing the provisions of P.L. 91-156, it was pointed out that Section 5219 of the Revised Statutes had been amended by P.L. 91-156 so that any general tax, except a tax on intangible personal property, imposed on a nondiscriminatory basis throughout the jurisdiction of a taxing state could be applied to a national bank having its principal office in the taxing state in the same manner and to the same extent that it is applied to state banks and that certain specified taxes, including a documentary tax, imposed generally and on a nondiscriminatory basis throughout a taxing state could be applied to a national bank not having its principal office in the taxing state.
It was further pointed out that Section 3(a) of P.L. 91-156 provides that, except as provided in Section 3(b), prior to January 1, 1972, no tax may be imposed on any class of banks under the authority of any state legislation in effect prior to the enactment of P.L. 91-156 unless (1) the tax was imposed on that class of banks prior to the adoption of P.L. 91-156 or (2) imposition of the tax is authorized by affirmative action of the legislature after enactment of P.L. 91-156. However, the prohibition of Section 3(a) is made inapplicable, by Section 3(b), to a documentary tax imposed by a state which does not impose a tax, or an increased rate of tax, in lieu thereof.
With respect to Ga. Laws 1967, p. 788, it should be noted that it took effect immediately following the expiration of the federal tax on documents conveying interests in real estate, I.R.C. 1954, § 4361 (26 U.S.C.A. § 4361); that the language of its levying section, § 1 (Ga. Code Ann. § 92-801), is substantially the same as the language of the levying section of the federal statute, I.R.C. 1954, § 4361 (26 U.S.C.A. § 4361), evidencing an intent to levy the same type tax, a documentary tax; that its provisions apply generally and on a nondiscriminatory basis throughout Georgia; that there is nothing in its provisions that make it inapplicable to a document to which a national bank or a state bank is a party.
Furthermore, I have not found a tax, or an increased rate of tax, imposed by Georgia on national banks in lieu of the documentary tax.
Therefore, it is my official opinion, based on the foregoing, that with the enactment of P.L. 91-156, national banks, regardless of where their principal offices are located, became subject to the documentary tax imposed by Ga. Laws 1967, p. 788.
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March 27, 1970
Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the letter of March 5, 1970, from Mr. Emory C. Parrish, Executive Assistant Director, requesting an opinion in conjunction with a new materials testing program to be implemented by State Highway Department. According to this letter, the pertinent facts are as follows:
1. The Highway Department intends to publish a list of approved asphalt producers. These producers will have a record of good quality control, and their material can generally be expected to meet the specifications. Also, each tanker is to be accompanied by a certificate of compliance on the attached form. The Highway Department will random sample material received on the project, and the producer will also send you samples representing his shipments. Test results from these samples will not be available until after material is used in the work. However, you desire to still retain the option of requiring correction by the Contractor if these samples fail.
2. Cement will be handled in almost the same manner as asphalt except a certificate will not be forwarded with each load. Instead, a one time warranty or guarantee will be taken from each producer carried on your approved list.
You state that in the case of both asphalt and cement the Contractors may use producers not on the approved list, but that you will, however, require testing prior to incorporation into the work. You attached a proposed certificate of compliance for my review and asked for my comments concerning this program.
You then ask my opinion as to whether your present specifications are sufficient, and if not, how they should be modified. You state that Section 6 of the 1966 Standard Specifications relates to this question.
The answer to your inquiry is controlled by Ga. Laws 1949, p. 455, Ga. Code Ann. § 3-108, dealing with parties to actions on contract.
There are numerous Georgia Appellate Court decisions construing this code section and thus affecting this problem. In the case of Stein Steel and Supply Co., Inc. v. Goode Construction Co., 83 Ga. App., 821 (1951), the court held:
". . . . Before a person can sue another on a contract, it must appear that there existed privity of contract between the parties, and in the instant case that necessary element of privity did not exist between plaintiff and defendant. . . ."
See also in this connection: Mitchell v. Gifford and Company, 133 Ga., 823 (3) (1910); Taylor v. Taylor, 217 Ga., 20 (1961); Ludlam Construction Company v. Cummings, 34 Ga. App., 786 (1926); West End Tin Shop, Inc. v. Broyles and Broyles, Inc., 117 Ga. App. 11 (1967).
Applying the principles of law in these decisions, the Contractor would not be bound by the certificate of the producer unless provision is made for that contingency in the contract. The producer would not be liable to the State Highway Department for defective material because the provision of the certificate you forwarded with your letter is to the effect that he shall be liable to the Contractor.
I have taken the liberty of preparing, and am herewith enclosing, a suggestive special provision which, in my opinion, complies with the foregoing principles of law and thus may be incorporated in State Highway Construction Contracts.
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Opinion 70-49
March 25, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you have requested an official opinion as to the computation of felony sentences such as: 5 years, to serve 6 months and balance probated; 5 years, probated, and 12 months revoked. You wish to know if sentences such as these should be computed as felonies or misdemeanors.
It is our opinion that the conviction itself controls the question of whether the specific punishment is to be computed on the basis of its being a felony or a misdemeanor sentence. This is grounded on the fact that a prisoner is either a misdemeanant or a felon, dependent on the crime for which he was convicted.
The authority of the State Board of Corrections over inmates is based on their being "misdemeanor offenders" or "felony offenders." Ga. Laws 1956, pp. 161, 171; 1964, pp. 489, 490; 1968, p. 1399; 1969, p. 602 (Ga. Code Ann. § 77-309). The good-time allowance statute also provides for computation on the basis of whether the person is a "misdemeanor prisoner" or a "felony prisoner." Ga. Laws 1956, pp. 161, 178; 1961, pp. 127, 128; 1964, pp. 495, 496; 1968, pp. 1399, 1404 (Ga. Code Ann. § 77-320(b)).
The general statute on misdemeanors provides for 12 months as a maximum term of imprisonment. Ga. Laws 1964, p. 485 (Ga. Code Ann. § 27-2506). There are no misdemeanors which could carry a 5-year prison term, so that the 5-year examples you suggested could not be treated as misdemeanors and must have been imposed on convictions for felonies. Therefore, they must be treated as felonies, despite the fact that the actual term to be served is no more than a maximum misdemeanor-type sentence. The controlling fact is that they were felony sentences.
This is consistent also with the permanent nature of the sentence, once pronounced. There is no authority for permitting a sentence to have a shifting quality, so that it could vacillate between misdemeanor and felony status at different times or for different purposes. If this were done, taking one of your examples, the 12-month revocation would have operated to change the sentence from a felony to a misdemeanor (for computation purposes), whereas prior to revocation the offender had been serving a 5-year felony sentence, albeit on probation. The bad conduct which resulted in revocation would effect a reduction of his sentence from felony to misdemeanor status and entitle him to four days good-time allowance for each month of the sentence served in prison instead of one month for the year.
The only exception to the rule that the conviction itself is determinative of the misdemeanor/felony status of the sentence is statutory. Except for certain named felonies, the offense may be reduced from a felony to a misdemeanor when the punishment is being fixed. Ga. Laws 1895, p. 63 (Ga. Code Ann. § 27-2501). In these cases, where the sentence itself contains such a reduction, it should be computed as a misdemeanor because those authorized to fix the sentence have elected to so treat it.
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Opinion 70-48
March 25, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to the letter of Mr. John M. Wilkerson, Assistant State Highway Engineer, requesting an opinion on whether a road contractor would be entitled to additional compensation under his contract.
It seems that a contract for the construction of a road contained an item in the proposal relating to clearing and grubbing of the roadway and bridge sites. The quantity of the item shown in the proposal was 36.978 acres. The actual area cleared and grubbed by the contractor was greater than 56 acres and, therefore, the contractor requests additional compensation for that area cleared over and above the 36.978 acres shown in the proposal.
The proposal in this contract provided for clearing and grubbing of the roadway and bridge sites to be bid on a lump sum basis. Section 100.10 of Vol. I of the 1956 Standard Specifications, the specifications under which this contract was let, provides as follows:
"METHOD OF MEASUREMENT: The area included in these Pay items is the entire area within the Right-of-Way lines for the entire length of the Project, . . . ."
Further, Article 100.10a provides as follows:
"a. Changes in Right-of-Way: If the area of the Right-of-Way is decreased below that shown on the Plans, the lump sum price for clearing and grubbing will be reduced in proportion to the decrease in area. If the area is increased, the lump sum price will be correspondingly increased in proportion to the increase in area." (Emphasis added.)
Therefore, for a contractor to be paid an additional sum for the item of clearing and grubbing in this case, it would appear that the actual area of the right-of-way must be increased. From the letter of Mr. Wilkerson and from the investigation made into this matter, it is apparent that the actual right-of-way which was to be cleared and grubbed was not changed. However, it is also apparent that the detailed estimate and proposal contained a human error in calculation when it showed 36.978 acres for clearing and grubbing when the actual area cleared and grubbed was greater than 56 acres.
Therefore, in view of this error, Mr. Wilkerson requests an opinion as to whether or not the Highway Department is liable to the contractor for an increase in the lump sum price corresponding in proportion to the increase in area.
Article 2.06 of the Specifications provides as follows:
"EXAMINATION OF PLANS, SPECIFICATIONS, SPECIAL PROVISIONS, AND SITE OF WORK: The bidder is required to examine the site of The Work, and the Proposal, Plans, Specifications, and Contract Form for The Work, and it will be assumed that he has satisfied himself as to the conditions to be met, as to the character, kind and quantities of work to be done, and the materials to be furnished, and as to the requirements of these Specifications. No adjustments or compensations will be allowed for losses caused by failure to comply with the above requirements." (Emphasis added.)
From what has been stated herein before, I am constrained to take the view, and it is my opinion, that the provision for adjustment in prices on a proportional basis, Article 100.10, would apply to a plan error in calculating the area specified for lump sum payment. The actual limits of clearing and grubbing shown on the plans have not been changed and further, it could be assumed that the contractor bid the lump sum amount based on what he saw on the ground and the limits of the project as required in Article 2.06. Additionally, it is apparent that the area not included in the computation in the proposal did not require clearing and grubbing comparable to the remainder of the project.
In view of the factors stated in this letter and the requirements of the Standard Specifications, it is my official opinion that the State Highway Department is not required to adjust the price of the pay item related to clearing and grubbing roadway and bridge sites.
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Request By: 		
 		Director, State Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have written requesting an opinion on a question stemming from the following set of facts: A female State employee under the Merit System resigned her job in 1966 stating she had voluntarily enlisted in the U.S. Army. She did not apply to the Merit System for military leave. This former employee has now returned and applied for reinstatement, contending that under the Rules and Regulations of the State Personnel Board and Section 9 of the Military Selective Service Act of 1967, as amended, she must be reemployed. You ask whether she is legally entitled to reemployment.
The Rules and Regulations of the State Personnel Board specify in Rule B.502 that military leave be extended only to persons "ordered to active duty in the Armed Forces of the United States." Rule B.503 extends reinstatement rights to all employees who qualify for and take military leave under B.502. While an unofficial opinion from this office in May, 1966, may have extended B.502 somewhat, it is obvious that neither the Rule nor the possible extension would apply to civilian women, who are not subject to conscription. (See Op. Atty Gen. 1965-66, p. 309; 50 U.S.C.A. App. § 454 (1968).)
Additionally, inherently implied in Rule B.502 is the requirement that a request for military leave be made prior to departure before an employee will be entitled to reemployment rights.
The contention is also made, however, that reemployment is mandatory under Section 9 of the Military Selective Service Act of 1967, as amended. The Act provides that certain employees, after enlisting and serving in the Armed Forces of the United States, be reinstated to their employment with all rights and benefits accruing thereto. (See 50 U.S.C.A. App. § 459 (1968).) It states that employees of the United States Government, its Territories, possessions, or political subdivisions (not States), or the District of Columbia, or employees of private employers "shall . . . be restored to such position, or to a position of like seniority, status and pay. . . ." (Emphasis added.) However, it specifies that in the case of an employee of any State or political subdivision thereof, "it is declared to be the sense of the Congress that such person should . . . be restored to such position or to a position of like seniority, status and pay. . . ." (Emphasis added.) (See 50 U.S.C.A. App. § 459 (1968).)
There is apparently no comprehensive definition of "sense of the Congress", but sense, in this context, is defined as "something that is felt or held as a sentiment, view or opinion -- used chiefly of groups of persons (e.g., the sense of the meeting). . . ." (See Webster's Third New International Dictionary 2067 (3rd Ed. 1961).) The above definition, coupled with the usual signification of the word should, leads me to the opinion that the portion of the Act referring to the State as an employer is precatory or recommendatory in nature. Additionally, two cases have held that the reemployment rights provision of the present Act's predecessor, the Selective Training and Service Act of 1940, 54 Stat. 885, 890 -- from which the present provision was lifted practically verbatim -- does not apply to employees of states or municipal corporations. Newman v. McCullough, 46 S.E.2d 252, 254 (1948) (Supreme Court of South Carolina); Crowell v. Jackson Parish School Board, 28 So.2d 81, 83 (1946) (Court of Appeals of Louisiana, Second Circuit).
Therefore, it is my official opinion that a female State employee who enlists in the U.S. Army is not entitled to automatic reinstatement to her former employment as a matter of law.
However, please remember that the above-mentioned Act does contain a supplication that the employee be reinstated. If her position or a position of like seniority, status and pay is or becomes available, and if she is still qualified to perform the required duties, it would be within your authority to reinstate her.
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Request By: 		
 		Deputy State Budget Officer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for my opinion concerning H. B. No. 1203 which was passed at the 1970 Session of the General Assembly. The bill provides that certain State officials shall receive, in addition to other compensation, the amount of $ 800 per annum "for each four years of State service. . . ." The bill further provides that this additional compensation is to be "figured at the beginning of each such period of service, up to a maximum of 20 years service."
Your question is whether the years of service should be computed as each four year period begins or after the four year period has been completed.
On the one hand, the provision that certain State officials shall be paid extra compensation "for each four years of State service" might, at first impression, indicate that the period of service would have to be completed before there would be a four year period for which extra compensation could be paid. On the other hand, the provision that the extra compensation is to be "figured at the beginning of each such period of service. . ." is clear in its terms.
In determining the meaning of language in a legislative Act, it is proper, and often necessary, to "look dildgently for the intention of the General Assembly. . . ." Ga. Code Ann. § 102-102(9); Wall v. Youmans et al., 223 Ga. 191, 192 (1967). In addition, every part of a statute must be viewed in connection with the whole, so as to harmonize all its parts if practicable, and give a sensible and intelligent effect to each, for it is not to be presumed that the legislature intended any part of the statute to be without meaning. State Revenue Commission v. Alexander, 54 Ga. App. 295, 296 (1936).
Applying the above rules of statutory construction to H. B. No. 1203, it is apparent that the provision which directs the additional compensation to be figured at the beginning of each four year period of service would have no meaning at all if the four year period had to be completed before the extra compensation were added.
Therefore, it is my opinion that, for those State officials covered in H. B. No. 1203, an extra $ 800 per annum should be paid for each four year period of service, and such extra compensation should be paid starting at the beginning of each four year period.
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Request By: 		
 		Director, State Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have written requesting my official opinion on the following questions in connection with recently enacted Senate Bill 312:
1. Can the Legislature delegate the responsibility of setting the salaries of the State Board of Workmen's Compensation to the State Personnel Board?
2. Is the language "All officials, personnel and employees of the State Board of Workmen's Compensation" (contained in the Act) broad enough to cover the Board Members the selves?
3. Are the Members of the Board of Workmen's Compensation required, under the law, to be members of the Bar?
4. Are the Members of the Board and the Deputy Directors permitted to practice law while serving as Members or Deputy Directors of the Board?
As to question 1: The broad scope of the General Assembly's power to legislate is stated in Article III, Section VII, Paragraph XX of the Georgia Constitution (Ga. Code Ann. § 2-1920).
The General Assembly created the State Board of Workmen's Compensation within the State Department of Labor in 1943. (See Ga. Laws 1943, pp. 167, 168; Ga. Code Ann. § 54-108.) It was created to replace the Industrial Board established by Ga. Laws 1937, p. 230. During the same session the General Assembly created the State Merit System of Personnel Administration, including the State Personnel Board, to administer a merit system of employment covering many designated State employees. (See Ga. Laws 1943, p. 171; Ga. Code Ann. Ch. 40-22.) Senate Bill 312, passed during the 1970 session of the General Assembly, places the power to fix the salaries of the Members of the Workmen's Compensation Board, the Deputy Directors and the Secretary-Treasurer of the Board in the State Personnel Board. There appears to be no reason why the State Personnel Board cannot receive this salary-fixing power from the General Assembly. It is prohibited neither by the Merit System Laws nor the Board of Workmen's Compensation Laws, supra. It is not violative of the above-mentioned legislative power of the General Assembly and does not appear to fall within the class of non-delegable legislative duties. (See Bohannon v. Duncan, 185 Ga. 840 (1938); Stephens v. Stewart, 118 Ga. App. 811 (1968); see generally, Ga. Digest, Constitutional Law, § 59-66 (1969).)
As to question 2: Taking the word "official" in its ordinary context (as required in statutory interpretations by Ga. Code Ann. § 102-102(1)), I am inclined to the opinion that the General Assembly intended for the term (and hence the Act) to cover Members of the Board.
As to question 3: I am unaware of any statutory requirement that Members of the State Board of Workmen's Compensation be admitted to the practice of law in Georgia. (See Ga. Laws 1943, pp. 167-70; Ga. Code Ann. Ch. 54-1; Ga. Code Ann. §§ 114-701, 114-702.) However, a recent resolution of the Board declares as a matter of policy that Deputy Directors and the Secretary-Treasurer, before appointment, be admitted to the practice of law for at least three years.
As to question 4: I am unaware of any prohibition against the practice of law by Members of the Board or Deputy Directors. (See Ga. Laws 1943, pp. 167-70; Ga. Code Ann. Ch. 54-1; Ga. Code Ann. § 114-702.) However, let me point out again that a recent resolution of the Board declares their policy to be that "All officials, personnel and employees of the State Board of Workmen's Compensation shall devote his [sic] entire time to the duties of his [sic] office or employment, and shall not . . . be engaged in any occupation or business . . . interfering or inconsistent with his [sic] duties as such official, personnel or employee."
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Request By: 		
 		State Planning and Community Affairs Officer, Bureau of State Planning and Community Affairs
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for an opinion whether funds appropriated for the operating expenses of the Executive Department and the Governor's Emergency Fund may both be used to directly reimburse expenses incurred by private citizens who serve on the Governor's Committee on Housing in Georgia.
Persons employed by the Governor must be paid from money appropriated therefor or, if no appropriation has been made and the employment is indispensable, from the contingent funds. Ga. Code Ann. § 40-312.
Section 14 of the current General Appropriations Act, Ga. Laws 1969, pp. 880, 887, specifies that special committee expenses are to be paid from funds appropriated for the operation of the Executive Department. It is, therefore, my opinion that reimbursement of the expenses of private citizens serving on the Governor's Committee on Housing in Georgia must be made directly from the operating expenses portion of the budget of the Executive Department, not the Emergency Fund.
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Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you request my opinion as to the earliest date upon which the Surface Mined Land Use Board can release the obligations of principal and surety upon a performance bond posted by a surface mining operator pursuant to section 6(c) of the Surface Mining Act of 1968, Ga. Laws 1968, pp. 9, 17; Ga. Code Ann. § 43-1406(c). You indicate that your request is based upon the assumption that in certain cases reclamation will be satisfactorily accomplished within the three-year period provided by the Act.
The section of the Act in question provides that the performance security posted "shall be held by the Board for a period of three years as provided herein above, at which time, . . . [it] shall be terminated or returned to the operator upon approval by the Board." The Act is not clear as to when the three-year period begins to run. It is my view that the various provisions of section 6 of the Act are most completely harmonized and given fullest effect by reading this provision to have reference to the effective date of licensing of the operator in question to conduct surface-mining activities. This, however, does not appear with such clarity as to permit me to give an assured opinion to this effect.
Arguably, the three-year period to which this provision of the statute refers would be the date upon which reclamation was completed in the case of the individual operator. Legislative clarification would appear to be in order. In any event, the security must be held for a minimum period of at least three years from at least the date of licensing.
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Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your letter of February 26, 1970, asking my legal opinion on the validity of Ga. Code Ann. § 22-1324 and seeking my legal advice on the establishment of procedures to be followed by the State Treasurer in receiving and disbursing funds received under the section from certain corporate dissolutions.
I can detect no legal infirmities which would preclude this section from being operable and only suggest that in receiving and disbursing the funds that the Treasurer always should act pursuant to legal evidence, satisfactory to him, reciting all facts necessary under the section to entitle the applicant to deposit with or receive from the Treasurer the sum in question.
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Request By: 		
 		Assistant Treasurer State Employees Assurance Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your letter of February 25, 1970, seeking my official opinion on the disposition of a certain member's death benefits.
Although we were not furnished with a copy of the insurance contract, Mr. Brown of your office stated in response to an inquiry that the right of the primary beneficiary is contingent upon his surviving the member and that the contract contains no provision respecting simultaneous death.
The member's death certificate did not indicate the interval between impact and death. The death certificate of the primary beneficiary recited "instant." These facts establish either that the primary beneficiary died before the member or at least that their deaths were simultaneous.
Based on the foregoing, it is my official opinion that the designated contingent beneficiary is entitled to receive the member's death benefits. See Ga. Laws 1966, pp. 606, 607. Ga. Code Ann. § 113-2903.
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Request By: 		
 		Chancellor, University System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
The Board of Regents, through Henry G. Neal, Executive Secretary, has requested my opinion concerning whether the law requires nonresident students enrolled in institutions in the University System to secure Georgia automobile tags and drivers licenses.
As to license tags: The law requires that ". . .every owner of a motor vehicle, trailer, tractor . . . or motorcycle shall, on or before the first day of April in each year . . ." register such vehicle with the State Revenue Commissioner and obtain a license tag. Ga. Code Ann. § 68-201, as amended (Ga. Laws 1927, pp. 226, 228, as amended). A nonresident of Georgia may use and operate a motor vehicle owned by him on the public streets and highways for a period of thirty days without having to register and obtain a license if he has complied with the vehicle registration laws of the State of his residence and displays the registration on the vehicle. Ga. Code Ann. § 68-221; see Op. Atty. Gen. 1950-51, p. 195; Op. Atty. Gen. 1958-59, p. 211; Op. Atty. Gen. 1958-59, p. 208; Op. Atty. Gen. 1958-59, p. 21.
I am not aware of any provision of law which would exempt nonresident students from the general provisions concerning nonresidents discussed above. Therefore, it is my opinion that a nonresident student is required to register a vehicle owned or operated by him and obtain a license tag within thirty days from the time he enters the State of Georgia.
As to drivers licenses: The Act creating the Department of Public Safety (Ga. Laws 1937, pp. 322, et seq., as amended) provides that it is unlawful to operate a motor vehicle on the public roads or highways without first obtaining a drivers license. Ga. Laws 1937, pp. 322, 341, as amended (Ga. Code Ann. § 92A-9904). However, Article IV, Section 1 of the 1937 Act exempted from the provisions of the Act, inter alia:
"(3) A nonresident of the State at least 16 years of age and who is the holder and possessor of a valid operator's or public chauffeur's license issued by the State of his domicile." Ga. Laws 1937, pp. 322, 341-2 (Ga. Code Ann. § 92A-402).
By Ga. Laws 1961, pp. 136, 137, the General Assembly amended the section of the 1937 Act which makes illegal the operation of a motor vehicle without a drivers license (Ga. Code Ann. § 92A-9904) by adding a provision granting former nonresidents a grace period within which to obtain a license after becoming residents of Georgia.
This provision, however, would apply only to persons who are new residents of Georgia and who establish legal domicile in this State. Therefore, such 1961 amendment would not be applicable to a nonresident student.
In view of this, it is my opinion that the exemption for nonresidents contained in Section 1, Article IV of Ga. Laws 1937, pp. 322, 341-2, as amended (Ga. Code Ann. § 92A-402(3)) would be operative and applicable to a nonresident student enrolled in an institution in this State. I am aware of Rule 570-3-.08 of the Department of Public Safety which appears to indicate recognition of a valid foreign license of a nonresident for only 30 days. But the law, as herein discussed, contains no such limitation, and the Rule of the Department of Public Safety would be superseded by the law.
Therefore, it is my opinion that a nonresident student is not required to obtain a Georgia drivers license in order to operate a vehicle on the public roads and highways so long as the student is at least 16 years of age and is the holder and possessor of a valid operator's or public chauffeur's license issued by the State of his domicile.
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Request By: 		
 		Director, Department of Public Health
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Please refer to your letter of December 4, 1969, wherein you request my official opinion as to whether the Department of Public Health has the authority to administer an allocation from the Governor's Emergency Fund for the purpose of extending a county's water supply system. According to information enclosed with your request letter, said community faces a potential health hazard in that its soil conditions are not suitable for on-site home water supplies.
Ga. Laws 1962, pp. 17, 25 (Ga. Code Ann. § 40-408) provides for the appropriation of the Governor's Emergency Fund and states the circumstances under which sums may be allocated to State agencies.
From the language of this law, we can see that monies from the Governor's Emergency Fund may only be allocated to State agencies. Furthermore, it appears that a State agency may expend an allocation from the Governor's Emergency Fund for any purpose consistent with the agency's enumerated powers for which no continuing State obligation is created.
With regard to your question, we refer to Ga. Laws 1964, p. 499, the Georgia Health Code, officially codified as Ga. Code Title 88. Here we find that Ga. Code Ann. § 88-2618 designates the Board of Health of the State of Georgia as the State agency to administer financial aid from ". . . public or nonprofit sources for purposes of water quality control or any other purposes relating to the furnishing of water to public or community water supply systems."
Since Ga. Code Ann. § 88-2603 provides that the board's enumerated powers under Ga. Code Ann. Ch. 88-26 may be exercised by the board through duly authorized agents as it deems necessary and proper, it is my official opinion that under Ga. Code Ann. § 88-2618, the Department may, with the board's approval, receive and expend an allocation from the Emergency Fund for the purpose of extending a county's water supply system to a community whose soil conditions are not suitable for on-site home water supplies.
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Request By: 		
 		State Auditor
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to the recent letter from Mr. George F. Armstrong, of your office, dated March 10, 1970, received by this office on March 11, 1970, enclosing the following Audit Reports of the State of Georgia Department of Audits:
1. City of Barnesville Board of Education, for year ended June 30, 1968, showing transmittal to the Governor on December 10, 1969.
2. City of Barnesville Board of Education, for year ended June 30, 1969 and two months ended August 31, 1969, showing transmittal to the Governor on December 10, 1969.
3. City of Barnesville Board of Education supplement to audit reports, showing transmittal to that board on January 15, 1970.
4. Dooly County Board of Education, for year ended June 30, 1968, showing transmittal to the Governor on December 30, 1969,
5. Dooly County Board of Education, for year ended June 30, 1969, showing transmittal to the Governor on December 31, 1969,
6. Oglethorpe County Board of Education, for year ended June 30, 1969, showing transmittal to the Governor on January 23, 1970.
You have asked my opinion on whether or not the Teachers' Retirement System of Georgia is entitled to recover from local boards of education the employer's contribution for their "locally paid teachers". The answer clearly is in the affirmative.
The amended Act (Ga. Laws 1943, p. 640, Ga. Code Ann. Ch. 32-29) governing the Teachers' Retirement System of Georgia provides without the slightest equivocation that the "cost for pensions" under the retirement system "based on the part of the earnable compensation of members not payable from State teachers' salary funds or from other funds of the State shall be borne by the employers having contributing members in their employ, and each employer having contributing members in its employ shall pay immediately such contributions to the board of trustees. . . ." Ga. Code Ann. § 32-2921(2)(d). "Pay immediately" means at least "monthly remittance", Ga. Code Ann. § 32-2921(6), and a remedy is provided for nonpayment. Ga. Code Ann. § 32-2921(7). Payments must be properly budgeted by the employer. Ga. Code Ann. § 32-2921(4).
I am of the opinion that the cited provisions clearly impose upon local boards of education having contributing members in their employ, the obligation to pay to the Board of Trustees of the Teachers' Retirement System of Georgia that part of the "cost for pensions" under that retirement system based upon the part of the "earnable compensation" of members not payable from State teachers' salary funds or other funds of the State.
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Request By: 		
 		Governor, State of Georgia
Question: 		You have requested my official opinion on the following questions:
 		1. Is the Department of Audits a part of the legislative branch or executive branch of government?
 		2. Do budget object transfers of the Department of Audits have to be "recommended" or "approved" by the Governor before they can be acted upon by the Fiscal Affairs Subcommittees?
 		
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
To decide to which branch of government an officer or department belongs, one must look at the duties performed by that department. It has traditionally been held that the State Auditor and the Department of Audits are part of the executive branch of government. Tucker v. State, 218 Ind. 614, 35 N.E.2d 270 (1941); Clark v. Carter, 86 Okl. 126, 209 P. 932 (1922); 81 C.J.S., States, § 63; 49 Am. Jur., States, § 55. The executive branch of government is charged with the execution and administration of the laws as written by the legislature and interpreted by the courts. Ga. Const., Art. V, Sec. I, Par. XI (Ga. Code Ann. § 2-3011); 16 C.J.S., Constitutional Law, § 167. The duties of the Georgia Department of Audits are similar to the traditional duties of a State department of audits and relate closely to the executive branch of government. See Ga. Code Chap. 40-18, esp. Ga. Code §§ 40-1805, 40-1807, 40-1812. It is therefore my official opinion that the Department of Audits is a part of the executive branch of State government.
In response to your second question, Georgia law states that the Fiscal Affairs Subcommittees of the General Assembly shall meet as one committee at least quarterly or more often, "at the call of the Governor, for the purpose of reviewing and approving budget object transfers recommended by the Governor which shall not be made without the approval of at least eleven (11) members of such committees sitting jointly". (Emphasis supplied.) Ga. Laws 1967, pp. 722, 724, section 6 (Ga. Code Ann. § 47-516).
I am not unmindful that Section 56 of the 1969-71 General Appropriations Act (Ga. Laws 1969, pp. 880, 924-925) contains some language which might indicate a conclusion other than the one reached in this opinion. However, after a careful reading of both laws and lengthy consideration of them, I am inclined to the opinion that the clear language of the 1967 Law creating the Fiscal Affairs Subcommittees negates any opposite construction of the 1969-71 Appropriations Act. This conclusion is supported by a review of previous General Appropriations Acts. While these Acts contained the same language as the present Section 56 of the 1969-71 Act, these previous Acts clearly required the approval of the Director of the Budget (the Governor) before the transfers could occur, except as to the legislative or judicial branches of government. Ga. Laws 1963, pp. 224, 249-250; Ga. Laws 1965, pp. 44, 78-79. The only express purpose of the 1967 Subcommittee law, and its 1966 predecessor (Ga. Laws 1966, p. 293), was to create these Subcommittees and I can find no evidence of an intent to remove the transfer authority of the Governor as to budget object transfers within the executive branch. Thus, the construction I give in this opinion is consistent with prior history as well as the clear language of the 1967 Subcommittee law.
It is therefore my official opinion that budget object transfers of the Department of Audits must be recommended by the Governor before they can be acted upon by the Fiscal Affairs Subcommittees.
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Request By: 		
 		State Treasurer
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for my opinion concerning grants to municipalities under Ga. Laws 1967, p. 889, as amended (Ga. Code Ann. §§ 69-1602 through 69-1607). Grants under this law are made on the basis of population, as determined by the United States decennial census of 1960 or any future such census. Ga. Laws 1967, pp. 889, 890, § 2(e), as amended (Ga. Code Ann. § 69-1603(f)). Your question is whether, in computing grants to municicipalities pursuant to this Act for the fiscal year 1970-71, you should follow the 1960 United States decennial census or whether the 1970 census should provide the basis for determining population.
Section 2 of Ga. Laws 1967, p. 889, as amended (Ga. Code Ann. § 69-1603) provides that the State Treasurer shall distribute funds made available for the purpose by the General Assembly in accordance with a formula which is based upon the population of incorporated municipalities according to the United States decennial census of 1960 or any future such census. Section 4 of the Act (Ga. Code Ann. § 69-1605) provides that each incorporated municipality shall submit to the State Treasurer a certificate containing specified information, and that the certificate shall constitute the basis upon which the State Treasurer shall make the distribution of funds. Under Section 5 of the Act (Ga. Code Ann. § 69-1606), this certificate is to be filed prior to June 1st of each year -- in this instance, prior to June 1, 1970. Based on such certificate, the State Treasurer is directed to pay each municipality its respective grant of funds "for the immediately succeeding fiscal year beginning July 1 and ending June 30." Therefore, for those municipalities which file the proper certificate prior to June 1, 1970, the State Treasurer will pay to each municipality its respective share of appropriated funds for the fiscal year beginning July 1, 1970, and ending June 30, 1971.
It is my understanding that, although the law does not specifically set out a date on which the State Treasurer shall distribute the funds available, you have customarily made the appropriate computations and distributed the funds sometimes around the first of the fiscal year for which the grant is made.
The 1970 United States decennial census will be prepared by the Census Bureau during the calendar year 1970. The effective date of this census, for the purpose of making operative and of force any statutory law of Georgia, will be midnight, December 31, 1970. Ga. Laws 1963, p. 608 (Ga. Code Ann. § 102-103).
Under the Georgia statute authorizing grants to municipalities based on population (Ga. Laws 1967, p. 889, et seq., as amended, Ga. Code Ann. §§ 69-1602 through 69-1607), the grant of funds made on the basis of certificates filed prior to June 1, 1970, will be made for the fiscal year beginning July 1, 1970, and ending June 30, 1971. Under applicable Georgia law, the 1970 census will be effective for the second half of fiscal year 1970-71. The 1960 census will be effective, for the purpose of construing Georgia statutes, for the first half of fiscal year 1970-71.
Ga. Laws 1967, p. 889 et seq., as amended, (Ga. Code Ann. §§ 69-1602 through 69-1607), which authorizes grants to municipalities, is silent on the question presented. It is obvious, however, that since the funds are paid for the fiscal year beginning July 1, 1970, and ending June 30, 1971, the effective United States census, for purposes of construing the law, will change after the first half of the fiscal year involved. Ga. Laws 1963, p. 608(Ga. Code Ann. § 102-103).
Therefore, it appears that the only manner in which the State Treasurer can compute grants to municipalities for the fiscal year 1970-71 pursuant to the Act herein discussed is to make two separate computations and two separate payments of funds. After certificates have been filed prior to June 1, 1970, it is my opinion that one-half of available funds should be distributed to the respective municipalities based on population according to the 1960 decennial United States census. After the 1970 decennial United States census becomes effective for the purpose of affecting Georgia law (December 31, 1970), the State Treasurer should make computations based on the 1970 census, using the certificates which were filed prior to June 1, 1970, and distribute the remaining half of money appropriated for fiscal 1970-71.
Since the Georgia statute involved (Ga. Laws 1967, pp. 889 et seq. as amended, Ga. Code Ann. §§ 69-1602 through 69-1607), does not specify a particular time for the State Treasurer to make the distribution of available funds, it is my opinion that, under the circumstances involved in the situation herein presented, the above solution of making two separate distributions is certainly not prohibited by the Georgia statute, and in fact is the only manner in which the State Treasurer can comply with the law.
It is suggested, however, that clarification by the General Assembly could resolve any question in the matter, and this course of action is urged if it should become practical.
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Opinion 70-35
March 12, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Please refer to your letter of January 14, 1970, wherein you request my official opinion regarding whether "borrow pit" operations, and other operations whereby amounts of sand, top soil, and fill dirt are removed, constitute "surface mining" within the terms of the Georgia Surface Mining" within the terms of the Georgia Surface Mining Act of 1968, Ga. Laws 1968, p. 9, Ga. Code Ann. § 43-1401 et seq. when such operations involve the sale of the material or its use in the regular course of a construction business (as in the case of "borrow pits").
Section 3(a) of the Act (Ga. Code Ann. § 43-1403(a)) defines "Surface Mining", in pertinent part, as ". . . the mining of ores or mineral solids for sale or for processing or consumption in the regular operation of a business . . . by mining directly from deposits lying exposed in their natural state."
Please see my official opinion to you dated May 7, 1969, which states in part that "[a] landowner who retains continuous possession of [a] borrow area and [who] sells minerals loaded therefrom by the vendee is engaged in surface mining" within the Act.
The fact that the owner of the property is the consumer of the removed minerals does not operate to remove such a borrow-area operation from the coverage of the act.
This opinion is limited to the normal dry-land borrow pits and should not be construed as covering dredging operations. Please see my opinion dated March 12, 1970. Further, this opinion should not be taken as an interpretation extending the Act's coverage to reach single-site operations which involve merely a rearrangement of on-site minerals.
It is my opinion that under Section 3(a) of the Georgia Surface Mining Act of 1968 the above-described operations are within the definition of "Surface Mining" and therefore would require Surface Mining Licenses.
1970 Ga. AG LEXIS 34::March 12, 1970
[Group:"1970 Ga. AG LEXIS 34"]LNI:4H09-MC10-003Y-Y303-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 341970 Ga. AG LEXIS 34; 1970 Op Atty Gen Ga 501970 Op. Atty Gen. Ga. 50
Opinion 70-34
March 12, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated February 20, 1970, in which you ask whether a fifteen year old prisoner who entered a plea of guilty to the offense of burglary on February 10, 1970, should be accepted for confinement in an institution operated by the State Board of Corrections.
Burglary is a non-capital felony. Ga. Code §§ 26-1601, 26-401(e), as officially codified in Ga. Laws 1968, p. 1249.
Ga. Code Ann. § 27-2501 prescribes that the offense of burglary "shall be punished by imprisonment and labor in the penitentiary. . . ." A penitentiary "means any place where felony prisoners exclusively are confined at hard labor under the authority of any law of this State." Ga. Laws 1957, pp. 477, 482, Ga. Code Ann. § 102-103. Any inmate sentenced to a term of penal servitude in an institution other than a jail is committed to the custodyof the Director of Corrections for placement in an institution operated by or under the jurisdiction of the State Board of Corrections. Ga. Laws 1956, pp. 161, 171, Ga. Code Ann. § 77-309(b). By Ga. Laws 1969, pp. 996, 997 (Ga. Code Ann. § 99-209(5)), the General Assembly amended an Act creating the Division for Children and Youth, which is a branch of the Department of Family and Children Services (Ga. Laws 1963, p. 81), so as to provide in material part that the Division for Children and Youth shall be the exclusive State agency "for the acceptance and incarceration of all misdemeanants and felons under the age of seventeen years. . . ." The foregoing amendment became effective January 1, 1970.
Ga. Code Ann. § 27-2501 and Ga. Laws 1956, pp. 161, 171 (Ga. Code Ann. § 77-309(b)), requiring the service of felony sentences in institutions operated by or under the jurisdiction of the State Board of Corrections, are in irreconcilable conflict with the 1969 statute to the extent that the latter Act requires that all non-capital felony prisoners under the age of seventeen years be committed to the custody of the Division of Children and Youth.
While the repeal of a statute by implication is not favored, it occurs when a later Act "is clearly and indubitably contradictory of and contrary to the former Act, and the repugnancy is such that the two cannot be reconciled." Mayor & C. of Athens v. Wansley, et al., 210 Ga. 174, 177 (1953). An existing statute is repealed by implication only to the extent of the irreconcilable conflict. Adams et al., v. Cowart, et al., 224 Ga. 210(1968).
The repugnancy between the statutes discussed herein is clear and cannot be reconciled. It is my opinion that on and after January 1, 1970, no person under the age of seventeen years who has been convicted of a non-capital felony may be committed by the court directly to the custody of the Director of Corrections. Such persons should be committed to the custody of the Division for Children and Youth.
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Opinion 70-33
March 12, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you have requested my official opinion as to the applicability of the Surface Mining Act of 1968, Ga. Laws 1968, p. 9, Ga. Code Ann. § 43-1401 et seq., to certain contemplated aquacultural operations in the foreshore area of this State's coastal zone. It is my understanding that these operations generally involve the construction of dikes and levees through dredging of fill materials from adjacent streams and on-site excavations. For various reasons hereinafter set forth, it is my opinion that such on-site construction will not constitute surface mining within the definition of the Surface Mining Act of 1968.
Section 3(a) of the Act, Ga. Laws 1968, pp. 9, 11, Ga. Code Ann. § 43-1403(a), defines surface mining to mean "the mining of ores and mineral solids for sale or for processing or consumption in the regular operation of a business. . . ."
Your attention is invited to my opinion dated March 5, 1970 in which I indicated that I interpret the Act to have very limited applicability to the mining of materials normally covered by natural surface waters. Since any type dredging operation would normally fall within this factual area, this original opinion is necessarily controlling.
Secondly, you have advised me in other correspondence that the Surface Mined Land Use Board had administratively interpreted the definition of surface mining to exclude on-site grading and excavation preparatory to construction. It is my view based upon a reading of the entire Act that this administrative interpretation is completely sound in that such excavation and onsite preparation does not involve mining for sale, processing or consumption in the regular operation of a business.
You called my attention to a possible distinction in that the impoundments which the aquaculturalists contemplate will require periodic maintenance through the adding of additional fill material. It is my opinion that this periodic maintenance does not constitute consumption in the regular operation of a business within the meaning of the statutory definition. "Consumption" has been judicially defined as the use of economic goods resulting in the diminution or destruction of their utilities. J. W. Meadors & Co. v. State, 89 Ga. App. 583 (1953). It is my opinion that the loss of fill material from the original levees and dikes through shifting, drifting and erosion would not constitute consumption so as to render material the fact that these levees and dikes will be utilized as a fixed increment in the regular operation of the aquaculturalist's business.
This opinion must not be taken to indicate that the off-site mining of materials to be used in constructing and maintaining dikes and levees necessary to an aquacultural impoundment would not constitute surface mining within the meaning of the Act. Your attention is invited to my opinions to you dated May 7, 1969 and March 12, 1970 dealing with borrow pits and land-fill businesses.
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Opinion 70-32
March 10, 1970
Request By: 		
 		Director, Department of Public Safety
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you request my opinion as to the legal necessity for railroad train crews to remain at the scene of a crossing incident until the investigating officer arrives. It is my understanding that members of the Uniformed Division have been requiring railroad train crews involved in crossing incidents resulting in property damage but no personal injuries to stop and remain at the scene of the incident pending investigation. It is my opinion that the laws of this State impose no such obligation or requirement on train crews so involved.
The requirement to stop at the scene of an incident resulting in property damage to an involved vehicle or fixed structures is established by sections 41-44 of the Uniform Act Regulating Traffic on Highways, Ga. Laws 1953, Nov. Sess., 556, 573-74, Ga. Code Ann. § 68-1619 through 68-1622. The requirements are expressly related to "the driver of any vehicle involved in an accident. . . ." Ibid.
Further, the Act defines the term "vehicle" to exclude devices "used exclusively upon stationary rails or tracks. . . ." Uniform Act Regulating Traffic on Highways, § 2(a), Ga. Laws 1953, Nov. Sess., p. 556, 557, Ga. Code Ann. § 68-1502(1)(a).
The Act further defines a railroad train as a device operated upon stationary rails. Act § 7(a)(b), Ga. Laws 1953, Nov. Sess. 556, 559, Ga. Code Ann. § 68-1502(6)(a)(b). By development, it is apparent that the requirement to stop at the scene of a motor-vehicle incident does not extend to railroad trains and their operating crews.
In reaching this opinion, I have given special consideration to Ga. Code § 95-1809 (1933), as amended, Ga. Laws 1939, p. 224, Ga. Code Ann. § 95-1809. Since the only requirement imposed upon the railroad companies by Georgia Code Chapter 95-18 relating to safe and unsafe railroad crossings is to erect and maintain to safe and unsafe railroad crossings, it is my opinion that this statutory provision does not absorb the stopping requirements of the Uniform Act Regulating Traffic on Highways so as to extend such requirements to cover railroad trains and their crews. The only traffic flow regulated by Chapter 95-18 is that of vehicles across unsafe railroad crossings and not that of trains across such crossings. My opinion would possibly be different if this particular portion of the Code imposed upon railroad train operating crews various requirements relating to the operation of trains across unsafe railroad crossings.
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Opinion 70-31
March 9, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you have requested my opinion in the case of a landowner who is insisting that the lessee-operator not reclaim lands affected and covered by the latter's mined-land use plan. It is my understanding that the lease between the landowner and the operator is silent as to reclamation; however, the operator is required by section 6(b) of the Surface Mining Act of 1968, Ga. Laws 1968, pp. 9, 16, Ga. Code Ann. § 43-1406(b), to provide for reclamation of the leased affected land.
The Act has been reviewed in its entirety, and it is my opinion based upon this review that a lessor has no more right to dispense with the reclamation positively required by the Act than the lessee-operator. The Act constitutes a reasonable restriction upon the basic right to own and manage property as one may see fit interposed for the general welfare. The Act simply does not give a landowner, whether operator or operator's lessor, the right to exempt affected land from the reclamation requirement. This is not a matter of contract. Rather, it arises as a result of a positive and clear expression of the General Assembly as to the future public policy of Georgia. Since a landowner could not engage in surface mining upon his own land without providing for reclamation, he may not prohibit his lessee from carrying out the reclamation provisions of the pertinent plan.
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Opinion 70-30
March 9, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested that I reconsider my opinion of July 8, 1969 in which I held that lands previously affected by surface-mining operations prior to the effective date of the Surface Mining Act of 1968, Ga. Laws 1968, p. 9, Ga. Code Ann. § 43-1401 et seq., which are subjected to additional excavation of minerals or deposition of spoilage are "affected lands" within the definition of section 3(c) of the Act. Ga. Laws 1968, pp. 9, 12 Ga. Code Ann. § 43-1403(c). I have carefully reviewed this opinion in the light of the Board's comments and it is my opinion that the interpretation as set forth was, and is, completely correct.
I cannot agree that the Act vests in your Board administrative power to flexibly define the term "affected lands" in given situations. I do not regard the word "or" appearing in the definitive portion of the statute as vesting in the Board a right to select among the various clauses thereby connected. As I view the statute, it says that "affected land" is to be defined to include each clause separately within the definition and not any one of them at the discretion of the Board. There is no ambiguity in the definition which might give rise to an interpretive selectivity. The definition clearly and simply says that the concept of "affected land" shall include all of the situations enumerated in the definition.
Your attention is called to the fact that the term "affected land" as utilized in the Act is a technical concept. Therefore, land which might be commonly termed affected in the everyday sense of the word only falls within the technical concept if the affecting operations took place after the effective date of the Act. In other words, the Act was necessarily written upon a clean slate. The Act attempted to impose no obligation upon operators for lands affected in the everyday sense prior to the effective date of the Act. At the same time, this concept operates both ways, and the operator may not take advantage of prior, unregulated mining operations for which no liability accrues under the Act to escape a quantity of obligation imposed by the Act.
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Opinion 70-29
March 9, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you request my opinion as to the effect of section 5(h) of the Surface Mining Act of 1968, Ga. Laws 1968, pp. 9, 15, Ga. Code Ann. § 43-1405(h). A pertinent portion of this section provides that "the Surface Mined Land Use Board shall have the power and duty both to accept monies that are available from government units and private organizations. . . ." Ibid.
Also enumerated among the Board's powers and duties is the "conduct [of] research studies on mined land uses." (Ga. Laws 1968, pp. 9, 15, Ga. Code Ann. § 43-1405(j).
You were wondering whether if a mining company should desire to make available funds to the Board for specific research such funds would have to be turned into the State Treasury to be appropriated therefrom as provided by law.
Article VII, Section II, Paragraph III of the Constitution of 1945, Ga. Code Ann. § 2-5503, provides that:
"All money collected from taxes, fees and assessments . . . shall be paid into the General Fund of the Statute Treasury. . . ."
Since the monies involved in your inquiry do not constitute money collected from taxes, fees and assessments under the authority of revenue statutes of this State, it is my opinion that they need not be paid into the General Fund of the State Treasury.
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Opinion 70-28
March 6, 1970
Request By: 		
 		Executive Director, Department of Industry and Trade
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your request for an opinion regarding the utilization of credit cards by the Department of Industry and Trade. You advise that the Department has had credit cards issued to its name and distributed to certain employees, who then charge meals and accommodations while traveling directly to the Department. In connection with the use of these cards, you have asked:
1. May the Department pay sales tax charged by hotels, rental car agencies or restaurants?
2. May the Department pay tips for service in connection with the purchase of meals by employees?
3. Does the constitutional amendment permitting the Department to pay for "business meals and incidental expenses of bona fide industrial prospects" authorize the Department to pay for sales tax and service charges incurred in connection therewith?
In answer to your first question, Section 3(c)(2)(d) of the Georgia Retailers' and Consumers' Sales and Use Tax Act, Ga. Laws 1951, p. 360, as amended, Ga. Code Ann. § 92-3403a(c)(2)(d), exempts sales to the State of Georgia from the payment of the Georgia sales tax. Therefore, a sale made directly to the Department is immune, and the Department may not pay Georgia sales tax which has been erroneously imposed, see Freeney v. Geoghegan, 177 Ga. 142 (1) (1933).
The foregoing pertains only to sales made in Georgia. Sales occurring in other states would, of course, be subject to foreign statutes which may or may not exempt sales made to sister states. Absent such statutory exemption, the Department, in my opinion, would be liable for payment of sales taxes imposed by other states.
Responding to your second question, I find that tips for service are invariably subject to taxation as income to the recipient. 10 ALR 2d 192. Conversely, reasonable tips for services in connection with meals while away from home in pursuit of business are deductible as travel expenses. IRS Pub. No. 17 (1969) p. 43. See generally Charles G. Gustafson, 3 T.C. 998 (1944) and IT 3728, 1945-46 Cum. Bull. p. 78. Deductions are not allowed for those amounts "which are lavish or extravagant under the circumstances". Int. Rev. Code of 1954, § 162(a)(2).
In my opinion the payment of reasonable tips for services by the Department would not offend Art. VII, Sec. I, Par. II of the Georgia Constitution (Ga. Code Ann. § 2-5402), which forbids the grant of a donation or a gratuity. Tipping lacks the essential element of a gift, which is the free bestowing of a gratuity without consideration. Roberts v. Commissioner, 176 F.2d 221 (9th Cir. 1949). In tipping, the financial advantage is conferred on the basis of a consideration which is related to service. Id. p. 225. It is, therefore, my opinion that reasonable tips for services are not gratuities and may be borne by the Department.
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Opinion 70-27
March 5, 1970
Request By: 		
 		Chancellor, Regents of the University System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for my opinion concerning whether the University Central Research Stores of the University of Georgia may sell supplies to the Southeast Water Laboratory of the Department of the Interior and the Southeastern Agricultural Research Laboratory of the Department of Agriculture. In addition to these two Federal installations, the University Central Research Stores contemplates the sale of supplies to the Athens Area Vocational Technical School.
It is my understanding that the Central Research Stores sells technical and scientific research materials and supplies such as test tubes and chemicals to the various departments of the University and not directly to students. Central Research Stores is an activity of the University, and the purpose of the facility is to centralize the acquisition of technical and scientific supplies and to obviate the necessity of each department procuring supplies from various suppliers. Under the proposed plan to sell supplies to the Federal and State installations mentioned above, only items customarily kept in stock would be sold and the arrangment would be purely secondary and incidental to the primary purpose of the Central Research Stores -- to provide materials vital to the function of several departments within the University.
The question of whether a State supported university may engage in enterprises which are partially commercial in nature generally depends on the facts of each case, with a strong consideration being whether the undertaking in question is within the scope of the powers granted to the university, either expressly or impliedly. 15 Am. Jur. 2d, Colleges and Universities, § 9 , pp. 593, 594.
Regents of the University System of Georgia is a public corporation which is empowered "to exercise any power usually granted to such corporation, necessary to its usefulness, which is not in conflict with the Constitution and laws of this State." Ga. Code Ann. § 32-121(4) (Ga. Laws 1931, pp. 7, 24). Under this grant of authority, it has been held that the University Corporation may exercise any power necessary to its usefulness in the absence of a specific restraint imposed by law. State of Georgia v. Regents of the University System, 179 Ga. 210 (1934).
Under the very broad powers which have enured to the University Corporation through statute and judicial pronouncement, it has been established that Regents of the University System of Georgia can legally operate incidental businesses, such as a laundry and dry cleaning service at reduced prices for the benefit of students, faculty members, and other persons connected with the institution. Villyard v. Regents of the University System, 204 Ga. 517 (1948). In addition, Regents can delegate its authority to run a laundry service to a private, non-profit corporation. Westbrook v. University of Georgia Athletic Association, 206 Ga. 667 (1950).
The fact that an authorized incidental business operated by a State supported college or university may also incidentally serve persons not connected with the institution has not been regarded as making the enterprise legally objectionable from the stanepoint of creating unfair competition. Fanning, et al. v. University of Minnesota, et al., 183 Minn. 222, 236 N.W. 217 (1931); Batchellor, et al. v. Commonwealth ex rel. Rector and Visitors of University of Virginia, 176 Va. 109, 10 S.E.2d 529 (1940); Villyard v. Regents of the University System, supra. In light of the foregoing authorities, it seems well settled that units in the University System of Georgia may operate incidental businesses, and it would appear that this authority extends to such incidental enterprises being patronized by persons other than students and faculty members of the institution. The Villyard case and the Westbrook case do not deal specifically with the selling of supplies or services to other governmental units, either State or Federal. But it is reasonable to assume, and it is my opinion, that the courts of this State would not find objectionable the University Central Research Stores' selling supplies to Federal and State installations so long as the primary purpose and justification for the enterprise is related to the operation of the University.
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Opinion 70-26
March 5, 1970
Request By: 		
 		Chairman, State Board of Pardons and Paroles
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge receipt of your letter in which you ask whether the Board's closed individual case files would ever be subject to being subpoenaed, and whether, if so, there is a statute of limitations on the initiation of actions against the Board. I understand that your inquiry is necessitated by the belief that the Board is not authorized to destroy its case files.
By statute, the Board is required to "preserve on file all documents on which it has acted in the granting of clemency, reprieve, pardon or parole. . . ." Ga. Laws 1943, pp. 185, 193, Ga. Code Ann. § 77-522. This statute prohibits the Board, by implication, from ever destroying those documents on which it has acted in granting relief. However, there also exists a statute which allows the Board to procure the destruction of its records, through the ultimate agency of the Governor, if prescribed conditions are met. This is Ga. Laws 1943, p. 468 (Ga. Code Ann. §§ 40-809, 40-810). Ga. Code Ann. § 40-809 gives the Governor discretionary power "to order the destruction of records of any department of State", provided that "the officer charged by law with the custody of the same shall list and describe the said record and shall certify to the Secretary of State that the records sought to be destroyed are without historic value, are obsolete, are expensive to store and will serve no further useful purpose", and provided further that the Secretary of State and the Director of the Department of Archives and History concur with the Director of the subject department. Ga. Code Ann. § 40-810 authorizes the Secretary of State and the Director of the Department of Archives and History to condition their certification with the requirement that microfilms be made of the records prior to their destruction. I am enclosing a copy of these code sections for your further reference.
It is my opinion that the Board may avail itself of the procedure described in Ga. Code Ann. §§ 40-809 and 40-810. This procedure is applicable to the records of "any department of State" and therefore is applicable to the records of the Board of Pardons and Paroles. Such a construction does not, however, dispense with the requirement of Ga. Code Ann. § 77-522 that the Board preserve records of those cases in which it has granted relief. The two statutes are not in conflict and must be regarded as having concurrent validity. Section 77-522, by implication, prohibits the Board from destroying these documents. Sections 40-809 and 40-810 do not remove this prohibition; rather, they simply authorize the Board to request the Governor to destroy them. Until such time as the Governor does order their destruction the Board is under a continuing obligation to preserve them. This construction of the operation of these statutes is demanded by both the language employed and the accepted rule of statutory construction that two statutes dealing with the same general subject matter should, where possible, be construed so as to give them concurrent efficacy. Erwin v. Moore, 15 Ga. 361 (1854); Lewis v. City of Smyrna, 214 Ga. 323 (1958).
I call to your attention the fact that all information received by the Board, with certain stated exceptions, is to be regarded as a confidential State secret under Ga. Laws 1953, Nov.-Dec. Sess., pp. 210, 211 (Ga. Code Ann. § 77-533), the divulgence of which constitutes a misdemeanor (Ga. Code Ann. § 77-9911).
It is therefore my further opinion that the Board must declassify, by a resolution passed at a duly-constituted session of the Board, all records which it seeks to have destroyed and which are not included in one of the statutory exceptions relating to records of the Board which are public documents. Ga. Code Ann. § 77-533(b).
The procedure set forth in Ga. Code Ann. §§ 40-809 and 40-810 would appear to provide a convenient method for disposing of the Board's closed files. For this reason I have not responded directly to the two questions which you have posed.
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Opinion 70-25
March 5, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you have requested my opinion as to the applicability of the Surface Mining Act of 1968 to the mining of phosphates in the coastal areas, specifically the marshes and territorial waters, of this State.
Section 3(a) of the Surface Mining Act of 1968 defines surface mining to encompass mining "by removing the overburden lying above natural deposits . . . and mining directly from the natural deposits thereby exposed. . . ." Ga. Laws 1968, pp. 9, 11; Ga. Code Ann. § 43-1403(a). Section 3(d) of the Act defines overburden to include "all of the earth and other materials which lie above natural deposits. . . ." While there are other increments to both definitions, it is my understanding that the mechanics of such mining make the aforestated portions both material and controlling of the question posed.
It is my opinion that surface mining as defined by the relevant portions of the Act occurs where mining involves the removal of the earth and other materials lying above natural deposits so as to mine directly from the natural deposits thereby exposed. In other words the mining must be directly from exposed natural deposits and not indirectly through another medium. Therefore, the dredging or ocean mining of materials normally covered by natural surface water without diking and pumping so as to expose the natural deposits to direct removal cannot constitute surface mining as presently defined.
The law is less clear where an area normally covered by natural surface waters is diked and pumped so as to permit mining directly from exposed deposits. In such a case the question is whether the surface waters are "other materials" so as to fall within the statutory definition of overburden. In the absence of controlling authority I must necessarily revert to the basic tool of construction that remedial legislative acts, such as the Surface Mining Act, should be liberally construed to advance their protective purposes. Since such a liberal construction must necessarily favor the wider regulatory scope, it is my opinion that such surface waters can constitute overburden so as to bring the operation within the Act's coverage.
Nothing in this opinion should be taken to mean that the collection in a pit of subsurface waters or undrained rainfall will operate to remove such pit operations from coverage under the Act.
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Request By: 		
 		Director, Department of Public Health
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge your letter of January 9, 1970 whereby you requested an opinion on the following questions:
(1) Does an ordinary of a judicial admission county have jurisdiction under Ga. Code § 88-506.4 of the new mental health law to conduct a hearing on the issue of an alleged patient's need for hospitalization?
(2) Is there any procedure under the new law whereby a superintendent of a facility located in a judicial admission county can initiate proceedings for involuntary hospitalization of a voluntary patient?
(3) Will Ga. Code § 88-508.7 in effect nullify all previous adjudications of insanity as of January 1, 1971?
(4) Under present law, can a person, formerly adjudged incompetent, bring any type of action for judicial restoration to sanity?
It will be noted that Ga. Code Ch. 88-5 was officially codified from Ga. Laws 1969, p. 505.
As to question (1): Under the medical admission provisions of Ga. Code § 88-506.3, prior to transfer from an Evaluating Facility to a Treatment Facility an alleged patient has the right to file a petition requesting a hearing on the issue of thepatient's need for hospitalization in the court of ordinary in the county of residence of the patient. Ga. Code § 88-506.4 provides for such a hearing and states that if found to be mentally ill ". . . the Court shall order the patient to be transported, . . . to a Treatment Facility where he shall be admitted for care and treatment. . . ."
However, since Ga. Code § 88-508.9 provides that the provisions of Ga. Code §§ 88-507.2 -- 88-507.3 shall constitute the sole method of hospitalization in judicial admission counties, the question arises as to whether an ordinary in a judicial admission county has jurisdiction to conduct a hearing under the medical admission provisions of Ga. Code § 88-506.4. While a cursory examination of Ga. Code § 88-508.9 and Ga. Code §§ 88-506.3 -- 88-506.4 might appear to show conflicting sections of the Act, if at all possible, these ostensibly conflicting sections must be reconciled. In the case of Williams v. Bear's Den, Inc., 214 Ga. 240 (1958) the Court there said:
"Where there is an apparent conflict between different sections of the same Statute, the duty of the Court is to reconcile them if possible, so as to make them consistent and harmonious with one another."
Furthermore, the cardinal rule in the construction of legislaive enactments is to ascertain the true intention of the General Assembly in the passage of the law. It would certainly appear to have been the intention of the Legislature to guarantee every alleged patient the right to petition the court of ordinary in the county of his residence under Ga. Code §§ 88-506.3 -- 88-506.4.
Therefore, bearing in mind the above stated principles of law, it is apparent that Ga. Code § 88-508.9 and Ga. Code §§ 88-506.3 -- 88-506.4 can be reconciled. Although the ordinary under Ga. Code § 88-506.4 will formulate the order directing the patient to be transported to a treatment facility, the method of hospitalization will necessarily be initiated in a medical admission county. The ordinary is acting onlyin a "quasi-appellate" capacity under Ga. Code § 88-506.4. In effect, then, an order from an ordinary in a judicial admission county under Ga. Code § 88-506.4 would not appear to amount to the hospitalization of the patient in that county. The county of hospitalization would be the county in which the action was iniated.
Therefore, it is my official opinion that an ordinary from a judicial admission county has jurisdiction under Ga. Code § 88-506.4 to conduct a hearing on the issue of the patient's need for hospitalization.
As to question (2): Ga. Code section 88-503.3 authorizes a superintendent of a Treatment Facility to initiate proceedings for involuntary hospitalization of a voluntary patient under Ga. Code § 88-506.3. However, since Ga. Code § 88-506.3 constitutes a portion of the medical admission provisions of the new law, the question arises as to how a superintendent of a facility located in a judicial admission county can initiate such proceedings.
From the above discussion, it is apparent that the superintendent of a facility located in a judicial admission county cannot initiate proceedings for involuntary hospitalization in that county under the medical admission provisions of Ga. Code § 88-506.3. However, it appears that a superintendent can, prior to the time that the involuntary patient is discharged, file a petition in the court of ordinary asking for involuntary hospitalization of the patient under Ga. Code §§ 88-507.1 -- 88-507.3 (judicial hospitalization). Ga. Code § 88-507.3(d) gives the ordinary authority at any time during the proceedings to order the sheriff to take the patient into custody, if deemed necessary for the protection of the patient, or others.
Therefore, based upon the above, it is my official opinion that a superintendent of a facility located in a judicial admission county can initiate proceedings for involuntary hospitalization of a voluntary patient under the judicial admission provisions of the new mental health law.
As to question (3): Ga. Code section 88-508.7 declares that all orders of hospitalization entered by the courts of ordinary prior to January 1, 1970, ". . . shall be null and void and of no effect" on and after January 1, 1971. Based upon the rule of statutory construction that a statute couched in plain, unambiguous and explicit language needs no interpretation, (See Central of Georgia Railroad Company v. Tucker, 99 Ga. App. 52 (1959)), it is my official opinion that all pre-1970 adjudications of insanity relating to hospitalization are null and void and of no effect after January 1, 1971.
As to question (4): Presently there appears to be no statutory procedure for judicially restoring to sanity those persons without guardians who have been medically restored to mental health. Former Ga. Code §§ 88-522, 88-523 dealing with said judicial restoration were repealed by the present Ga. Code Ch. 88-5.
Therefore, in the absence of any such statutory law, the question arises as to whether any court has inherent power to order a person restored to sanity. Although the jurisdiction to determine the question of restoration to sanity is usually governed by statute, (See 32 C.J., Insane Persons, (1923)), it has been held that a court of equity independent of statute has inherent power to determine whether or not a person has been restored to sanity. See Pfeiffer v. Pfeiffer, 118 P.2d 158 (1941); Contra, Bradford v. Ragsdale, et al., 126 S.W.2d 327 (1939). While not directly on point, the Georgia Supreme Court has held that the jurisdiction of equity extends to property rights of persons non compos mentis or lunatics and that such jurisdiction is broad and plenary. See Sangster v. Toledo Manufacturing Co., et al., 193 Ga. 685 (1942); Dooley, et al. v. Scoggins, 208 Ga. 200 (1951).
Therefore, based upon the above, it is my official opinion that in the absence of statute, a court of equitymight entertain a petition for judicial restoration to sanity.
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Opinion 70-23
February 20, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This letter is written to you in response to your letter of February 3, 1970, requesting my opinion as to whether the Highway Relocation Assistance Act (Ga. Laws 1969, p. 495; Ga. Code Ann. § 95-1514, et seq.), effective July 1, 1969, will permit retroactive relocation payments to August 23, 1968. It is my official opinion that the question you have posed should be answered in the affirmative.
The Highway Relocation Assistance Act provides in Section 3:
"The State Highway Department of Georgia is hereby designated the State agency authorized to make or approve the payments required by Chapter 5, Title 23, United States Code. . . ."
In an earlier opinion to Mr. J. E. Brown, Right of Way Engineer, dated July 11, 1969, we discussed thoroughly the provisions of both the State and Federal Acts pertaining to relocation assistance. In that opinion, it was noted that:
"Congress, in establishing this program of Highway Relocation Assistance, intended for all persons displaced after August 23, 1968, as a result of the construction of Federal-aid highways to receive the benefits of Chapter 5, Title 23, United States Code. It is also evident from a study of the Highway Relocation Assistance Act that the Georgia Legislature intended to comply with the requirements of Chapter 5, Title 23, United States Code."
Based upon the manifestations of the legislative intent, both State and Congressional, as noted more fully in the earlier opinion to Mr. Brown, it is my official opinion that the State Highway Department is authorized to make the payments required by Chapter 5, Title 23, United States Code, retroactive to the effective date of the Federal Act (August 23, 1968).
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Request By: 		
 		Secretary of State
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have requested my official opinion on whether variable annuity contracts provided for by the Georgia Insurance Code, Section 56-1038, as well as the agents selling these contracts, are exempt from the Georgia Securities Act.
In 1966, the Georgia Insurance Code was amended to authorize life insurance companies to establish separate investment accounts for the funding of pension, retirement and profit sharing plans providing benefits in fixed or variable dollar amounts if certain requirements were met. See Ga. Code Ann. § 56-1038, added by Ga. Laws 1966, p. 57. For the purposes of this opinion, these agreements will be termed "group variable annuity contracts." At the 1969 Session of the General Assembly, the Georgia Insurance Code was again amended to authorize another type of variable annuity contract, one which did not contain the funding limitations of the 1966 contract. See Ga. Code Ann. § 56-1040, added by Ga. Laws 1969, p. 723.
In 1969, the General Assembly also redefined the term "security" as used in the Georgia Securities Act to exempt
". . . any variable annuitycontract as provided for and regulated under the Georgia Insurance Code and issued by a life insurance company licensed to do business in the State of Georgia." (Emphasis supplied.) Ga. Laws 1969, p. 722 (Ga. Code Ann. § 97-102(i)).
Unquestionably, the group variable annuity contracts are "provided for" under the Georgia Insurance Code. Ga. Code Ann. § 56-1038. I am advised that up to the present time the Insurance Commissioner has not adopted any regulations under the Georgia Administrative Procedure Act concerning these group contracts. The issue to decide is whether the words "regulated under" in the Securities Act mean supervision, control and actual regulation of these contracts without the necessity of adopting regulations or whether the Securities Act requires the adoption of regulations before a variable annuity contract will be exempt.
To regulate is to govern or direct or bring under the control of law. Webster's Third New International Dictionary (1961). There is no doubt that these group contracts are subject to the control and direction of the Insurance Commissioner and he in fact is regulating them according to the quite strict standards set out in the Insurance Code. In my opinion, the words "regulated under" do not necessarily require the formal adoption of regulations under the Georgia Administrative Procedure Act so long as the contracts are in fact being regulated under the Georgia Insurance Code.
Finally, I note that these group contracts must be issued by a life insurance company licensed to do business in the State of Georgia (Ga. Code Ann. §§ 56-1038(g), 56-302), thus fulfilling the final requirement of the Georgia Securities Act.
It is therefor my opinion that the group variable annuity contracts provided for by Ga. Code § 56-1038 fall within that class of variable annuity contracts exempted from the Georgia Securities Act by the 1969 amendment noted above and your question is answered in the affirmative.
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Opinion 70-21
February 16, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter of January 9, 1970, wherein your request an official opinion on the following question:
"Does the State highway department have authority to reimburse privately owned utilities whose facilities were installed prior to March 7, 1955, for the cost of adjusting their facilities within or from the rights-of-way of existing streets and roads necessitated by the construction of Interstate and limited-access expressway projects which cross such existing streets and roads?"
It is my understanding that the Department does not, and my opinion that the Department cannot legally, reimburse privately owned utilities for the cost of adjusting their facilities within or from public rights-of-way necessitated by projects other than interstate and limited-access expressways.
The official opinion dated January 23, 1967 (Op. Atty. Gen. 1967, p. 26) provided, inter alia, that the State Highway Department could not reimburse utilities for adjusting their facilities installed after March 7, 1955, on streets or roads crossed by interstate and limited-access highways. Since the opinion did not make an affirmative statement concerning the State's authority to reimburse privately-owned utilities whose facilities were installed on public rights-of-way prior to March 7, 1955, apparently further clarification is needed.
The reasoning used in my official opinion of January 23, 1967, is equally valid to the question at hand; that is, that the removal and relocation of such utility facilities is not necessary or usual to the construction of highways. Utility facilities are placed on the public highways purely for the convenience of the utility companies and serve no useful or desirable purpose for the highway itself, Mulkey v. Quillian, 213 Ga. 507, 510 (1957), particularly when the utility companies place their facilities on or within the rights-of-way of public highways and streets without any expense for the purchase of an easement, City of Macon v. Southern Bell T. & T. Co., 89 Ga. App. 252 (1953).
Therefore, it is my official opinion that the State Highway Department does not have the authority, and cannot reimburse privately owned utilities whose facilities were installed on public rights-of-way prior to or after March 7, 1955, for the cost of adjusting their facilities within or from the rights-of-way of existing streets and roads.
In order to clarify certain questions raised by this opinion, and previous opinions on this subject, the following determinations are made in order to help your Department in carrying out its operations:
(a) Where all relocation work under an agreement between the Highway Department and the utility was fully performed by the utility and paid for by the Highway Department prior to the date of the official opinion of January 23, 1967, the utility may retain such payment whether or not a portion or all of the adjusted utilities were installed on a public right-of-way. (See unofficial (Op. Att'y. Gen. 69-12) opinion dated January 7, 1969).
(b) Where a portion of the relocation work under an agreement between the Highway Department and the utility was performed by the utility and paid for by the Highway Department prior to the date of January 23, 1967, the utility may retain such payment whether or not a portion or all of the adjusted utilities were installed on a public right-of-way. (See unofficial opinion dated January 27, 1969.) * In agreements where costs are difficult to separate, the Department should make an engineering determination for the appropriate charge to the project cost to be paid after January 23, 1967.
(c) On the other hand, relocation work, whenever completed and whenever billed (insofar as it consisted of utilities installed on a public right-of-way), if not actually paid for prior to the opinion of January 23, 1967, cannot now legally be paid.
(d) If any payments have been made after January 23, 1967, contrary to the opinions of January 23, 1967, September 22, 1967, and this opinion, action should be taken by the Department to recover these funds.
The foregoing interpretation should not be construed to affect the reimbursement for the cost of relocation of facilities owned by political subdivisions, authorities, etc., which are covered under the 1961 Act of the General Assembly of Georgia, as amended in 1968 (Ga. L. 1961, p. 453; 1968, p. 345; Ga. Code Ann. § 95-1509 through § 95-1512).
Footnotes
Footnotes
* The original Opinion referred to January 27, 1969. This apparently was a stenographic error and should have referred to Unofficial Opinion 69-12, dated January 7, 1969.
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Opinion 70-20
February 9, 1970
Request By: 		
 		Comptroller General and Insurance Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Certain insurance agents desire to establish a billing program whereby they could charge late fees to an insured who has failed to pay his premium within thirty (30) days of its due date. Also, certain agents desire to charge service fees to an insured when the agent has allowed the insured to pay the premium in installments and where the usual interest payments have been charged over a short period of time, e.g., equal payments every two weeks for a two month period. You wish to know:
1. May an insurance agency charge an insured a late payment fee for a premium not paid when due?
2. May an insurance agency charge an insured service expenses for the type of installment program previously outlined?
3. Is there any limitation under the usury statutes, rating statutes or any other statutes of Georgia, on the amount of such charge?
All three of your questions can be answered at the same time. From the brief statement of facts you gave me, set out above, it appears that the "late payment fee" in question one and the "service expenses" in question two are merely substitutes for interest charges. At the outset we must understand that there is no absolute right to interest independent of contract or statute. Best v. Maddox, 185 Ga. 78, 82 (1937); City of Atlanta v. Lunsford, 105 Ga. App. 247 (1962). Therefore, the Georgia law establishing the right to interest and its limits will determine the answers to your questions.
Where a rate of interest is not specified in writing, the legal rate is seven per cent (7%) per year. Ga. Code Ann. § 57-101. On accounts where the sum to be paid is fixed or certain, interest starts from the time the party is bound and liable to pay. Ga. Code Ann. § 57-110; Guy v. Riley, 51 Ga. App. 404 (1935). I assume both of your examples fall in this category.
Unless these transactions fall within one of the numerous exceptions allowed by Georgia law, one may not charge any rate of interest greater than eight per cent (8%) per year by any contract, contrivance or device whatever. Ga. Code Ann. § 57-101. I do not have sufficient information to determine whether these transactions would fit any of the exceptions, but it is incumbent upon the party charging the interest to be sure he does not run afoul of the Georgia usury statutes.
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Opinion 70-19
February 5, 1970
Request By: 		
 		State Revenue Commissioner
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated January 13, 1970, regarding the effect of P. L. 91-156, 83 Stat. 434, approved December 24, 1969, on state taxation of national banks.
As background, it should be remembered that state taxation of national banks has been governed by Section 5219 of the Revised Statutes for many years. Immediately prior to the enactment of P. L. 91-156, Section 5219 permitted the states to tax the real property of national banks. In addition, it permitted the states to choose one of four other methods of taxation. They could tax a bank's shares; they could include the dividends from such shares in the income of the shareholders; they could tax the bank's net income; or they could impose a tax measured by net income.
Against this backdrop, Congress adopted P. L. 91-156, providing in Section 2 thereof that, effective January 1, 1972, Section 5219 shall be completely replaced by a new Section 5219 stating, in substance, that for purposes of any state or federal tax law, a national bank shall be treated as a bank organized and existing under the laws of the state or other jurisdiction within which its principal office is located. This is meant to be a permanent amendment to Section 5219.
Section 1, on the other hand, is intended as a temporary amendment, applying only to the period from December 24, 1969, to January 1, 1972. It adds two new subparagraphs, 5(a) and 5(b), to the present provisions of Section 5219. Subparagraph 5(a) relates to the taxation of national banks whose principal office is located in the taxing state, and subparagraph 5(b) relates to the taxation of national banks whose principal office is located outside the taxing state.
A bank having its principal office in the taxing state may be subjected to any tax which is imposed generally on a nondiscriminatory basis throughout that state (other than a tax on intangible personal property) in the same manner and to the same extent as a bank organized and existing under the laws of such state is subjected to such tax.
A bank not having its principal office in the taxing state may only be subjected to the following specified taxes, if they are imposed generally throughout the taxing state on a nondiscriminatory basis:
(1) Sales taxes and use taxes complementary thereto upon purchases, sales, and use within the taxing state.
(2) Taxes on real property or on the occupancy of real property located within the taxing state.
(3) Taxes (including documentary stamp taxes) on the execution, delivery, or recordation of documents within the taxing state.
(4) Taxes on tangible personal property (not including cash or currency) located within the taxing state.
(5) License, registration, transfer, excise, or other fees or taxes imposed on the ownership, use, or transfer of tangible personal property located within the taxing state.
Section 3(a) provides that, except as provided in Section 3(b), prior to January 1, 1972, no tax may be imposed on any class of banks under the authority of any state legislation in effect prior to the enactment of P. L. 91-156 unless (1) the tax was imposed on that class of banks prior to the enactment of P. L. 91-156, or (2) imposition of the tax is authorized by affirmative action of the state legislature after enactment of P. L. 91-156. However, according to Section 3(b), the prohibition of Section 3(a) shall not apply to (1) any sales or use tax, (2) any tax (including a documentary stamp tax) on the execution, delivery or recordation of documents, or (3) any tax on tangible personal property (not including cash or currency) or for any license, registration, transfer, excise or other fee or tax imposed on the ownership, use or transfer of tangible personal property, imposed by a state which does not impose a tax, or an increased rate of tax, in lieu thereof.
Section 4, the concluding section of P. L. 91-156, requires that the Board of Governors of the Federal Reserve System make a study of the probable impact of the permanent amendment on the banking systems and the economy of the country and then report the result to Congress before December 31, 1970, together with the Board's recommendations, if any, for additional legislation that may be needed to reconcile the promotion of the economic efficiency of the banking systems of the country with the achievement of effectiveness and local autonomy in meeting the fiscal needs of the states and their political subdivisions.
From this, I am of the opinion that P. L. 91-156 reflects a basic change in Congressional policy with respect to the taxation of national banks brought about by the change in the nature and function of such banks since the adoption, in 1864, of the National Bank Act, 13 Stat. 111, from which R. S. § 5219 was derived. Under its permanent provisions, national banks will be subject to being taxed by the states as any private corporation organized for the pecuniary gain of its shareholders, providing state banks are taxed in a like manner. While the permanent provisions do not become effective until January 1, 1972, I am of the opinion that the temporary provisions, which became effective December 24, 1969, made national banks liable for Georgia sales and use taxes as of the latter date.
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Opinion 70-18
February 5, 1970
Request By: 		
 		Director, Surface Mined Land Use Board
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By various letters you have requested my official opinions as to various aspects of the bonding provisions established by section 6(c) of the Georgia Surface Mining Act of 1968, Ga. Laws 1968, p. 9, 17; Ga. Code Ann. § 43-1406(c). In the interests of economy, particularly with respect to promulgation and publication, I have combined my answers to these requests into one opinion.
Section 6(c) of the Act provides that "operators shall have the option of posting bond, government securities, cash or any combination thereof, on each mined area." Id. It is my understanding that an operator has attempted to post with you a United States coupon bond in order to comply with the bonding prerequisite to licensing. You further indicate that at the same time the operator has requested that the interest coupons presently attached to the bond be returned.
It is my opinion that a coupon bond issued over the signature of the Secretary of the Treasury of the United States and representing an obligation of the United States of America is a government security within the meaning of the Act. Such bonds are always issued in bearer form. 31 CFR § 306.2(b) (1969 Rev.). As bearer securities they are either payable on their face at maturity or call for redemption before maturity in accordance with their terms to "bearer," or both. 31 CFR § 306.2(b)(j)(m) (1969 Rev.). Your attention is called to the fact that such securities are payable on their face value only on the date of maturity. (Certain issues of treasury bonds are redeemable at par value plus accrued interest upon the happening of certain events which appear to be outside the framework of the Board's business.) Otherwise, the value to which the operator's performance is secured is limited to the market value of the security at any particular time. In accepting such a security, the Board will be under an obligation to discount the face value of the bond with relation to the date of maturity sufficiently to justify as a matter of business judgment full-value coverage of the maximum liability thereby secured.
It is my opinion that all interest coupons due and payable on or before the date of licensing may be detached and returned to the operator. At the same time, the detaching of unmatured coupons as per your request would represent an impairment of the maturity redemption value of the security since, if any coupons are missing, the security will not be redeemed unless accompanied by a remittance in an amount equal to the face value of the missing coupons. 31 CFR § 306.18 (1969 Rev.). Any coupons returned prior to maturity date would have to be deducted from the face value before discounting the value of the bond for the purpose of determining bonding coverage. The administrative complexities of the desired procedure should be obvious.
In another inquiry you inform me that various operators have indicated to you a desire to purchase and post certain time certificates issued by a national bank doing business in Georgia. It is my opinion that such certificates do not constitute an acceptable alternative under the bonding requirement of the Act since, as obligations of a banking corporation they are neither cash nor government securities. The fact that deposits of the issuing bank are covered by the Federal Deposit Insurance Corporation does not operate to convert the bank's obligations into obligations of the United States.
For much the same reasons, a cashier's check does not satisfy the requirements of section 6(c) of the Act in that a cashier's check is a primary obligation of the bank upon which it is drawn. Bank of Statham v. Nat'l. Bank of Athens, 143 Ga. 293 (1915); Wright v. Trust Company of Georgia, 108 Ga. App. 783 (1963). Being an obligation of the bank, it does not fall within the definition of "cash", which has been judicially determined to be "money or its equivalent usually ready money." Kerlin v. Young, 129 Ga. 95 (1924). "Money" is defined as lawful currency of the United States. Blount v. State, 76 Ga. 17 (1885).
In a further inquiry, you have requested that I advise you as to the "specific government securities which would be acceptable" under the Act. Unfortunately, there is no pat, all-inclusive/exclusive definition of the term "government securities." The inquiry is further complicated extensively by the vast number and variety of governmental agencies, both within and without the United States, issuing obligations of a security nature. These securities are issued both in registered and in bearer form, and registered securities are frequently subject to restraints on transferability. It is my opinion that any attempt to specify with particularity the types of securities which would meet the definition set out in the Act would be premature. The resolution of this issue is best left to a step-by-step development, since each attempt to post a security of a form not previously posted is going to require some analysis as to liquidity, validity and interest accumulation.
At another point, you have inquired whether the various provisions of the Surface Mining Act would be fulfilled if an operator posted a "blanket bond" satisfactory to the Board and adequate to reclaim affected lands, provided the bonds posted remained within the limitations specified by the Act. It is my opinion that there is nothing in the Act prohibiting a "blanket bond." At the same time, the purely administrative provisions relating to blanket bonding would have to be clearly and unambiguously enumerated by rules and regulations of the Board. Prior to enacting such rules and regulations, consideration must be given to the administrative burden that will be imposed on the Board by "blanket bonding." The potential for quasi-judicial contested cases over the issuance of licenses will be considerably enhanced by problems inherent in "blanket bonding." The Board will have to make a factual determination as to the amount of land, or percentage of land, reclaimed under an existing bond for the preceding licensing period prior to the issuance of a license for a new parcel of land to be affected.
In addition to the administrative burden which the proposed blanket-bonding procedure will impose upon the licensing function, parties allegedly aggrieved by determinations of bonding coverage requiring additional bonding could conceivably have access to review the administrative action taken by the Board via the procedures set forth in the Georgia Administrative Procedure Act. Because of the foregoing, as your attorney, we could not recommend blanket bonds, but this determination is a policy matter within the discretion of the Board.
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Opinion 70-17
February 2, 1970
Request By: 		
 		Information Officer, Department of Revenue
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request of January 28, 1970 concerning exemptions for the benefit of Consular officers from Panama. The laws of Georgia provide no exemptions from State taxation for the benefit of Consular officers or other foreign nationals. They are entitled to the same exemptions afforded any other nonresident of this State. See Op. Atty. Gen. 1962, p. 514.
The United States has in some cases granted exemptions fro taxation for Consular officers by Treaty. The United States has not, however, entered into such a Consular Convention with Panama; therefore, no special tax exemptions are available which would inure to the benefit of Panamanian Consular officials.
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Opinion 70-16
January 30, 1970
Request By: 		
 		State Superintendent of Schools
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your letter of January 23, 1970, requesting my official opinion as to whether or not the "Governor's Honors Program" administered by the State Board of Education pursuant to Ga. Laws 1964, pp. 3, 45 (Ga. Code Ann. § 32-651) may be opened to students attending private schools.
My answer must be in the negative. The powers of public officers and boards are limited to those defined by law. Ga. Code Ann. § 89-903. Before a public officer can be required to pay out or be justified in paying out public funds, there must be a provision of law expressly providing or very clearly implying his right to do so. Freeney v. Geoghegan, 177 Ga. 142 (1) (1933). The statutory authorization for the student honors program expressly limits the participants to those pupils attending the "public high schools of this State". (Emphasis added). Hence, it necessarily follows that the program may not be extended to include students attending private schools.
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Opinion 70-15
January 30, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my official opinion by your letter dated November 24, 1969, in which you inquired whether it would be necessary to request the Governor to execute a deed to the Highway Department for certain property which was purchased by the State Highway Department through a sheriffs sale, and the deed was made to the Governor of the State of Georgia and his successors in office.
It is my official opinion that it will not be necessary for your Department to request that the Governor prepare a deed conveying this property to your Department. However, it will be necessary for your Department to request the Governor to execute an executive order transferring the use of this property to your Department. I have taken the liberty of preparing a proposed executive order to be executed by the Governor and a letter from your office to the Govenor requesting his assistance in this matter.
It is my understanding that the factual situation out of which this request arose is as follows: This property was obtained as the result of a sheriffs sale by virtue of an execution issued by the Superior Court of a certain county in favor of the State Highway Department. It is my understanding that the State Highway Department purchased this property at the sheriffs sale and that the sheriffs deed was made to Lester G. Maddox, Governor of the State of Georgia, and his successors in office. Your Department now desires to use this property in conjunction with adjacent property as a rest area.
The provisions of Ga. Code Ann. § 91-501 authorize the Governor to buy property at all sheriffs sales when an execution is carried as a result of a levy on a fi.fa. held by the State or the Governor. The only limitation on this power is that the State's bids cannot be for more than the amount due the State upon such fi.fa.
Furthermore, Ga. Code Ann. § 91-502 requires that the property so purchased shall be for the use of the State and the title thereto shall be made to the Governor and his successors in office. As you indicated in your request, your Department bid upon this property in contemplation of its use for rest area construction and re-vegetation projects.
From the factual situation set forth above, it is my opinion that this purchase was in conformance with the provisions of the above-referred to Code sections. It is also my opinion that, in order for your Department to proceed with the use of this property, it will now be necessary for the Governor to execute an executive order transferring the use of this property to your Department. This would not necessitate a formal deed to the State Highway Department since the Governor's executive order would be sufficient to authorize your Department to make use of this property.
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Opinion 70-14
January 27, 1970
Request By: 		
 		Director, State Highway Department of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request by the letter of Mr. J.E. Brown, Right of Way Engineer, for my official opinion on whether there has been an express dedication of an additional 25 feet to the Highway Department when a landowner excepts 75 feet for the existing right-of-way in his later deed of conveyance and prior to this conveyance the State Highway Department had owned only 50 feet for right-of-way purposes.
It is my official opinion that the extra 25 feet become the property of the State Highway Department by express dedication.
The factual situation out of which this question arose is as follows. In 1937, the State Highway Department obtained certain right-of-way deeds from owners of land bordering a road in a metropolitan county. Each of these right-of-way deeds conveyed to the State 100 feet of right-of-way measuring 50 feet on each side of the survey center line. Also, there was provided in each of these deeds a conveyance of an additional 25 feet on each side, totalling 50 feet, in the form of an easement for the purpose of landscaping, sloping, grading, smoothing, sodding and planting. Said easement contained the right to maintain, re-plant, rearrange and keep up such improvements. Thus, in essence the State Highway Department was granted a total of 150 feet to use for various purposes. Subsequent to these deeds, the original grantors conveyed away their property and either by an express provision in the chains of title there was excepted 150 feet for the right-of-way for the State Highway Department, or by a plat recorded as part of the chains of title, there was provided 150 feet for the right-of-way.
In order to more fully understand this situation, two of the separate chains of title will be traced in this opinion. The first deed was from A.M.S. to the State Highway Department, dated June 4, 1937, in which A.M.S. conveyed to the State Highway Department a 100 feet in width right-of-way in a certain described area. Also, the above-referred to 25 feet on each side were granted as an easement for the above-described purposes.
Subsequently, on December 12, 1941, A.M.S. conveyed the remainder of the land to W.M.S. with the following description:
"Commencing on the northwest side of the right of way of [name of street omitted] Drive at the northeast corner of the tract of land this day conveyed to his daughter, Mrs. M.S., and running thence in a northeasterly direction along the right of way of  Drive 100 feet, thence running in a northwesterls direction. . . ."
On October 13, 1964, W.M.S. conveyed to L.E.B. and I.A.T. the same land with the description of this land as follows:
"Beginning at an iron pin found on the northwest side of [name of street omitted] Drive [the same having a right of way of 150 feet in width] at a point located 664.4 feet northeasterly from a point where the northwest side of [the same street] intersects the northerly side of. . . ."
On June 1, 1967, L.E.B. conveyed his interest in the above land to his co-tenant I.A.T., using the same description as used in the October 13, 1964 deed. On June 18, 1968, Mrs. I.A.T. conveyed to H.J.P. and S.E.S. the same land, using the same description as used in the deed dated October 13, 1964. On June 18, 1968, H.J.P. and S.E.S. conveyed to B.C.S. Inc. the same land, using the same description as was used in the October 13, 1964 deed.
The above-traced chain of title is an abstract of that property which is designated in your right-of-way files as Parcel 96. The abstract and chain of title for the parcel designated in your files as Parcel 113 is as follows: On June 3, 1937, G.W.H. conveyed a strip of land 100 feet in width, measuring 50 feet on each side, to the State Highway Department for right-of-way purposes. Also, this deed provided for the additional 25 feet on either side as an easement for the above-described improvements.
On March 25, 1955, E.I.H. and S.H.J., as Executrices of the Will of G.W.H., conveyed to C.A.A., T.D.D. and W.O.D. the remainder of their father's land which property is described as running along the right-of-way of the above-referred to road which was constructed pursuant to the previous grant. Also, there is a plat referred to in this deed but this plat is unrecorded.
On August 29, 1956, C.A.A., T.D.D. and W.O.D. conveyed to G.O. Corp. the parcel of land in question. This deed refers for its description to a plat which is recorded in the land records of the county in question at Plat Book 25, page 124. This plat indicates that for this highway there is a right-of-way of 75 feet, measured from the survey center line.
"A dedication to public use is when one being the owner of land consents, either expressly or by his actions, that it may be used by the public for a particular purpose." 8 E.G.L., Dedication, § 2, p. 450; see also, Hames v. City of Marietta, 212 Ga. 331 (1956). "A dedication to public use is, however, not complete until two things appear; that is, an intention on the part of the owner to dedicate his property to the public use, and an acceptance on the part of the public of the property for such use. . . ." Atlantic Coast Line R.R. Co. v. Sweatman, 81 Ga. App. 269, 273 (1950); see also, Mayor & Council of Madison v. Booth, 53 Ga. 609 (1875); Parsons v. Trustees, 44 Ga. 529 (1871); Georgia R.R. & Banking Co. v. City of Atlanta, 118 Ga. 486 (1903).
A dedication of land is either express or implied. See Harris v. Powell, 177 Ga. 15 (1933); Lowry v. Rosenfeld, 213 Ga. 60 (1957). ". . . There is no particular form of making a dedication. It may be done in writing, or by parol; or it may be inferred from acts, or implied in certain cases, from long usage. A grant is not necessary to create it. . . ." See 8 E.G.L., Dedication, § 8, p. 455; see also, Haslerig v. Watson, 205 Ga. 668, 679 (1949); Chatham Motorcycle Club v. Blount, 214 Ga. 770 (1959).
A succinct definition of express dedication is found in 26 C.J.S., Dedication, § 14, which provides:
"A dedication is expressed where there is an express manifestation on the part of the owner of his purpose to devote the land to a particular public use, as, for instance, where the intent to dedicate is manifested by a deed, or by explicit, oral, or written declaration of the owner, manifesting the purpose to devote land to a public use."
It is my official opinion that, pursuant to the facts of the case at hand, there was an express dedication of the extra 25 feet to the State Highway Department when the original landowner conveyed his property and excepted 75 feet for the existing right-of-way.
This conclusion is reached by a comparison of the facts at hand to the factual situation in three various cases which presented the same legal question to the Supreme Court of Georgia. In the case of Atlanta & West Point R.R. Co. v. City of Atlanta, 156 Ga. 251 (1923), the court held that where a railroad company had agreed with the landowner to maintain a bridge over its right-of-way for street purposes whenever the city should extend the street, the city thereby acquired an easement for its street across the railroad right-of-way. The court held in this same case that where a dedication is made by a deed, the grantor, the grantee, and the public are parties to the transaction. Thus, the title to the land dedicated vests in the public for the uses named and on the conditions stated in the deed. Atlanta & West Point R.R. Co. v. City of Atlanta, supra, at p. 255.
Also, in the case of the Savannah, Albany & Gulf R.R. Co. v. Shields, 33 Ga. 601 (1863), the court held that where a developer of unimproved land lays out and dedicates a portion of this land as a street and lays off lots on said street with the express stipulation that the street on which the lots abutted "shall be kept open to its full dimensions for all time", then this was a dedication of the street to the city if the city government accepted the dedication.
Finally, in a case where an auctioneer at the sale of town lots declared that "certain lots would not be sold, but held as a public preserve" and these declarations were assented to by a committee of the City Council appointed to superintend the sale, the Supreme Court has held that this was a dedication when these statements were subsequently ratified by the Council. See Mayor & Council of Macon v. Franklin, 12 Ga. 239 (1852).
Analogizing the factual situation in the above question to the three cases cited herein, and applying the principle as set forth in the Atlanta & West Point R.R. Co. case, supra, that where a dedication is made by deed the grantor, the grantee, and the public are parties to the transaction, it is concluded that there is an express dedication of the land in question.
Of course, the Department owns the 25-foot grading and landscaping easement whether or not there has been a dedication of the right-of-way.
This opinion is applicable to each of the parcels of land which you have described in your letter.
Furthermore, this opinion abrogates the unofficial opinion to your office, dated September 20, 1968, which dealt with a parcel of property involved in this project, since at that time this office did not have the information that is now before it. In effect, at that time there was no indication that the original grantors of this 75 feet had subsequently conveyed away this property and had excepted the entire 75 feet and acknowledged it as right-of-way. Also, there was no mention that the subsequent grantors, either by plats or by description in their own deeds, had excepted this 75 feet measured from the survey center line and had acknowledged it as the property of the State Highway Department.
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Opinion 70-13
January 23, 1970
Request By: 		
 		Director, State Board of Corrections
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
By letter you advise me that you caused to be apprehended in the State of Florida an escaped fugitive from the Laurens County Public Works Camp. You further advise that this apprehension took place on August 26, 1969. While in the custody of the Florida officials and before extradition could be completed, the fugitive became ill and required hospitalization. When you realized the fugitive's severe medical involvement, your office decided against proceeding further with the extradition and an order for the release of the individual was sent to the Florida officials. In the interim, substantial expenses for physicians, hospitalization and special security guards were incurred. Prior to August 26, 1969, the Laurens County Public Works Camp had been disestablished.
You inquire as to whether it is the responsibility of the State Board of Corrections to pay the various expenses incurred by the Florida officials as a result of the fugitive's hospitalization. As you are aware, the interstate rendition of fugitives is largely a matter of federal law. North Carolina v. Bailey, 289 U.S. 412 (1943); Kuney v. State, (Fla.) 102 So. 547 (1924); Loper v. Dees, (Miss.) 49 So.2d 718 (1951). The federal constitutional provision compelling the interstate rendition of fugitives is enforced by 28 U.S.C. § 3182, 18 U.S.C.A. § 3182 (1969 Rev.). The appropriate demainding authority is by that section defined as "the executive authority of any State. . . ." and related, connected sections of federal statute provide that "all costs or expenses incurred in any extradition proceeding in apprehending, securing, and transmitting a fugitive shall be paid by the demanding authority."
It is my opinion that the expenses involved and incurred by the subdivvision of the State of Florida were expenses attending the arrest and delivery of the fugitive and are therefore payable by the demanding authority, i.e., the executive authority of this State.
As noted above, the fugitive in question was an escapee from a county work camp. The law of this State provides that:
"It shall be the responsibility of the governmental unit, subdivision or agency having the physical custody of a prisoner to maintain such prisoner, furnish him food, clothing, and any needed medical and hospital attention therefore, . . . and bearing all expenses relative to any escape and recapture, including the expenses of extradition." (Ga. Laws 1956, pp. 161, 171, Ga. Code Ann. § 77-309(e).
It is therefore my opinion that the ultimate responsibility for bearing the expenses incurred in the asylum state attending upon the arrest and delivery of the escaped fugitive rests with Laurens County. At the same time, the federal law makes no provision for treating a political subdivision of a State as a "demanding authority." Therefore, as a matter of controlling federal law, it is my opinion that there is an initial responsibility for the payment of the expenses incurred by the Florida subdivision on the executive authority of this State. Since your Department was the agency within the executive authority of this State initiating the extradition proceedings, it is my opinion that the expenses incurred are properly a charge against the State Board of Corrections. At the same time, it is my opinion that the Board is under an obligation to secure the indemnification of the funds which it was obligated to expend relative to the escape of a prisoner from the county having physical custody of the prisoner at the time of the escape. This, however, is an intrastate matter which does not affect the obligation of this State's executive authority to defray the political subdivision of the State of Florida for the expenses which were incurred by it attending upon the arrest and delivery of the escaped fugitive.
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Opinion 70-12
January 19, 1970
Request By: 		
 		Commissioner of Labor
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
You have forwarded with your request for my opinion a communication from employees of the Louisville & Nashville Railroad. Based on this correspondence and the document attached thereto it is my understanding that the Railroad entered into a collective-bargaining agreement with the Transportation-Communication Employees Union, the first section of which sets forth a traditional union-shop provision. The employees have inquired of you, and you of me, whether such a provision is enforceable in the State of Georgia in light of Ga. Laws 1947, pp. 616-19 (Ga. Code Ann. §§ 54-901 to 54-908).
The Railroad in question is a carrier as the same is defined by section 1 of the Railway Labor Act, 45 U.S.C. § 151 (1965 Ed.). See Nashville, C. & St. L. Ry. v. Railway Employees' Dep't. AFL, 93 F.2d 340 (6th Cir. 1938), cert. denied 303 U.S. 649 (1939). In 1951 the Railway Labor Act was amended to incorporate what is presently codified as 45 U.S.C. § 152, Eleventh (1965 Ed.). The effect of that amendment was to authorize union-shop agreements notwithstanding any State right-to-work law. California v. Taylor, 353 U.S. 553 (1957). It is therefore my opinion that the union-shop agreement between the Railroad and the Union is enforceable within the State of Georgia.
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Opinion 70-11
January 19, 1970
Request By: 		
 		Director, Merit System of Personnel Administration
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge and thank you for your letter of recent date with which you enclosed memorandums # 34 and # 42 of the State Merit System, with a request that this office determine whether or not they are in conflict.
After careful examination of these memorandums, it is my belief that they are not conflicting. Memorandum # 34 refers to an unofficial opinion of Attorney General Eugene Cook rendered in 1964 which advises that:
". . . a holiday established by statute should be recognized and not charged against annual leave even though the same is not proclaimed by the Governor, nor observed by the employees of the State at the request of the Governor while the General Assembly is in session."
Memorandum # 42 refers to my official opinion to you of May, 1969, stating, in essence:
". . . that a salaried employee of the State of Georgia, classified under the State Merit System, who has worked during a legal and public holiday and is separated or resigns before the Executive authorizes a compensatory non-work day, is not entitled to an extra day's pay."
At first glance it would appear that the before-quoted portions of these two opinions may be at variance. It seems so because in one case a State employee appears to be "penalized" by working as directed on a statutorily designated but unproclaimed holiday (Memorandum # 42) while in the other case (Memorandum # 34) the employee ostensibly receives "credit" for the statutorily designated but officially unproclaimed and unobserved holiday because it is not charged against him in the computation of his annual leave upon the termination of his employment. However, I do not feel there is any real conflict between the two.
The laws of Georgia designating public and legal holidays are contained in Ga. Laws 1943, pp. 331, 332; Ga. Laws 1945, pp. 123, 124; Ga. Laws 1968, p. 986. (See also Ga. Code Ann. § 14-1809). While these statutes specify the legal and public holidays for the State of Georgia, I know of no authority providing that they must be followed and actually observed. With this in mind, it would be in order to turn to the rule in Paragraph B.206, Rules and Regulations of the State Personnel Board, the pertinent part of which states:
"Employees are charged with annual leave for absence only on days upon which they would otherwise work and receive pay. No charge is made against annual leave for absences on Sunday, Holidays, and non-work days established by State statute or by executive order or administrative order. . . ." (The rule in Paragraph B.308 is exactly the same as above except that the word "sick" is found in place of "annual" before the word "leave".)
Herein lies what I sense is the crux of our problem -- the second sentence of these rules has generated the present slightly misleading aspects of the referenced memorandums when jointly considered. If one carried the second sentence of either to its logical, literal conclusion, it would appear to say that a state employee who chose to stay away from work or was sick on a statutorily designated holiday, upon which state employees were asked to work by the Governor, could not have this day charged against his annual or sick leave. Additionally, I am informed that certain state employees regularly work on Sunday with their "week-end" being composed of days ordinarily considered week days -- e.g., Monday-Tuesday or Thursday-Friday. According to the considered portions of Rules B.206 and B.308, if one of these employees missed a Sunday (one of his regular work days), it could not be charted against his leave. I feel I can speak with accuracy in saying that neither of the foregoing hypotheticals was intended by the Board when it promulgated these Rules.
Therefore, to avoid confusion in these areas, it is my suggestion that the State Personnel Board drop this second sentence from Rule B.206 and Rule B.308 and allow the first portion of each to read as follows:
"Employees are charged with annual (or sick) leave for absence only on days upon which they would otherwise work and receive pay. . . ."
This would, I think, facilitate administration of this Rule and leave the charging of annual and sick leave to administrative decision and discretion bounded by a very simple yet adequate rule.
Therefore, it is my official opinion that while the subject memorandums are not conflicting, for the sake of clarity it would be advisable for your to offer to the State Personnel Board a change in Rules B.206 and B.308 deleting the second sentence in both.
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Opinion 70-10
January 13, 1970
Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to a letter of recent date from Mr. Emory C. Parrish, Executive Assistant Director of the State Highway Department, requesting my opinion on whether The Survey, the official monthly publication of the State Highway Department, is entitled to second class mailing privileges. As I understand the factual situation involved, The Survey is published monthly by the State Highway Department for distribution to its employees, certain State Officials and other members of the general public. There is no list of subscribers to this publication as such; and it is sent free of cost to certain persons designated to receive it. Under these circumstances, it is my opinion that this publication would not be entitled to second class mailing privileges.
Chapter 63 of Title 39, U.S.C.A., is the legislative enactment of what constitutes second class mail. Specifically, Section 4354 of Title 39, U.S.C.A., provides that a mailable periodical publication is entitled to be entered and mailed as second class mail if it, among other things, has a legitimate list of subscribers. This phrase was construed in Myrick vs. United States, 319 F. 1, 4 (1st Cir. 1915), as follows:
"The phrase a legitimate list of subscribers' evidently means a list of subscriptions taken at more than a nominal price, and the price must have been paid, or the subscriber, or someone in his behalf, be under obligation to pay the agreed price; and that subscriptions taken at a nominal price, or without price, do not answer the requirements of the statute in this particular and cannot be counted in making up a legitimate list."
Furthermore, 39 U.S.C.A. Section 4354 (c) further provides that:
"A periodical publication designed primarily for advertising purposes or for free circulation or for circulation at nominal rates is not entitled to be admitted as second class mail under this section."
This provision would seem to be conclusive upon your publication since there is no charge to the recipient of The Survey.
In reviewing the further provisions of Chapter 63 of Title 39, U.S.C.A., I find no statutory provision that would allow your publication to be entitled to the second class mailing privileges.
Please bear in mind that this opinion is rendered on the basis of the factual circumstances surrounding the publication of The Survey and it is to be strictly limited to this publication only. This opinion in no way reflects upon any other publication of the State Highway Department or of any other State agency.
1970 Ga. AG LEXIS 9::January 12, 1970
[Group:"1970 Ga. AG LEXIS 9"]LNI:4H09-MC00-003Y-Y2Y6-00000-00
OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF GEORGIA
1970 Ga AG LEXIS 91970 Ga. AG LEXIS 9; 1970 Op Atty Gen Ga 141970 Op. Atty Gen. Ga. 14
Opinion 70-9
January 12, 1970
Request By: 		
 		Commissioner of Agriculture, State of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your letter dated December 19, 1969, in which you requested my official opinion as to the construction of Section 10(h) of the Georgia Agricultural Commodities Promotion Act (Ga. Laws 1969, p. 763 with regard to the authority of the Attorney General and the State Auditor to vote upon the election of officers.
The section in question, Ga. Code Ann. § 5-2909(h), provides as follows:
"The Attorney General and the State Auditor as ex officio members of each commission shall be entitled to vote on matters pertaining to the organization of each such commission and upon the selection and nomination of the appointive members of each commission. The two such ex officio members shall not be entitled to vote upon any matter pertaining to the policy provisions of the agricultural commodity nor shall they be entitled to vote upon the expenditure of any funds of the commission." (Emphasis added.)
In the construction of statutes the ordinary signification shall be applied to all words, except words of art, or words connected with a particular trade or subject matter, when they shall have the signification attached to them by experts in such trade, or with reference to such subject matter. Ga. Code Ann. § 102-102(1).
The word "organization" is not defined in the Act, nor do I find it to be a word of art or one connected with a particular trade or subject matter. Therefore, the ordinary signification of the word must be applied within the context of the Act.
Although the words "organize" and "organization" when used in reference to corporations generally have reference to the steps required to legally create such corporations, I do not believe that meaning is applicable within the context of the Act in question. In statutory construction it is necessary to look diligently for the intent of the General Assembly. I find that in the title of he Act, and again in Section 8 of said Act, Ga. Laws 1969, pp. 763, 769, the words "establishment" and "established" are employed with reference to the initial creation of Commodity Commissions.
The word "organization" is not employed in the Act with reference to the creation of commodity commissions, but is used in Section 10(h) of the Act to designate one area of voting authority possessed by the Attorney General and the State Auditor as ex officio members of each commission. In contradistinction to this grant of authority, the section specifically provides that these ex officio members shall not be entitled to vote upon matters pertaining to the policy provisions of the agricultural commodity nor shall they be entitled to vote upon the expenditure of any funds of such commission. Taken as a whole, the section clearly contemplates continuing voting authority and participation by these ex officio members during the life of each commission, but within a limited area.
The word "organization" is defined, inter alia, by Webster's New International Dictionary, Second Edition, as:
"State or manner of being organized; organic structure; purposive systematic arrangement; constitution.
* * *
"The executive structure of a business; the personnel of management, with its several duties and places in administration; the various persons who conduct a business, considered as a unit."
I believe the above definition to be applicable to the word "organization" as used in the Act. I conclude that the intent of the limitation provided in Section 10(h) of the Act upon the voting authority of the Attorney General and the State Auditor was to insure that decisions as to policy concerning the affected commodity, and the expenditure of funds to implement such policy, would be determined by the vote of those members of the commission whose training and experience furnish them with a special expertise in that area. Matters pertaining to the executive structure of such commissions are not such as require special expertise concerning the affected commodity and are within the scope of "organization" of such commissions.
It is my official opinion that the election of officers is a matter "pertaining to the organization" of commodity commissions within the meaning of Section 10(h) of the Agricultural Commodities Promotion Act, and that the Attorney General and the State Auditor, as ex officio members of such commissions, are entitled to vote therein.
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Opinion 70-8
January 12, 1970
Request By: 		
 		Director, Georgia Science and Technology Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to your request for my opinion as to the liability of the Georgia Science and Technology Commission for rent and penalty payments under a certain lease of office space.
I understand the factual situation to be as follows. Effective May 1, 1966, your predecessor in office entered into a lease agreement for a term of one year pertaining to office space to be utilized by the Commission. Paragraph 32 of the lease agreement provided that the lessee should have an option for an additional term of four years at the same monthly rental rate, provided that the option was exercised in writing at least sixty days prior to the expiration of the original term. The lease provided that upon exercise of the option the lessee would have the right to terminate the lease at the end of any ensuing year by giving sixty days notice in writing and by paying a "termination rental payment," in addition to the regular rental payment, which "termination" payment was to be in a lesser amount at the end of each year the lease continued.
On January 13, 1967, the option was exercised by the Commission. Thereafter, the Commission remained in possession of the premises and paid all rent due until October 31, 1969, when the premises were vacated. On August 21, 1969, the lessor had been notified in writing that State-owned office space had become available to the Commission, and the Commission was preparing to vacate the leased premises. I understand that you have now received a statement from the lessor for rent covering a period subsequent to your vacation of the premises, together with a demand for payment of the "penalty payment" provided in the lease.
In Op. Atty. Gen. 1963-1965, p. 221, my predecessor, Honorable Eugene Cook, held that the State could not enter into a contract for a term of years with a public utility for the furnishing of micro-wave service. The contract concerned in that opinion also contained a reducing termination clause whereby in the event that the contract should be terminated prior to its expiration date, the State would be required to pay an amount which was to be determined by the number of years unfulfilled on the contract.
It was held in the opinion that the contract would constitute a debt of the State and would be void as being violative of Art. VII, Sec. III, Par. I of the Constitution of the State of Georgia (Ga. Code Ann. § 2-5601), which declares all the purposes for which debts may be assumed by or on behalf of the State and prohibits the State from assuming any other debts.
It is my opinion that the four-year lease purportedly created by the exercise of the option in the present matter is also in excess of the debt authority under the Constitution and is therefore void. Thus, no liability on the part of the Commission could arise under the terms of the lease agreement itself. Following the expiration of the original one-year term the relationship between the Commission and the lessor became that of a tenancy at will. Appropriate notice of termination was given by the Commission, and all rent due for the actual period of occupancy has been paid.
The "termination rental payment" provided for in the lease was clearly not intended to constitute any portion of the rental rate, since upon expiration of the stated lease term no "termination rental payment" would have been due. This "termination" payment was actually in the nature of a penalty or liquidated damages specified in the event of premature termination of the agreement. But since the lease agreement was of no force or effect, the penalty provision is also unenforceable.
Therefore, it is my official opinion that the Commission is not liable for, and is not authorized to pay, the lessor's claim for the "termination rental payment" or for rental charges claimed to have accrued after October 31, 1969.
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Request By: 		
 		Executive Secretary, Regents of the University System of Georgia
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your request for an opinion in which you ask whether a professor at the Pharmacy School at the University of Georgia may lawfully obtain narcotic drugs for research purposes from the National Institute of Mental Health.
This Department is informed that the professor in question has been designated by the Dean of the School of Pharmacy as the individual in charge of a particular laboratory at that school. This Department is further informed that the Georgia State Board of Pharmacy has approved the laboratory in question as a proper repository for narcotic drugs.
The matter of narcotic drugs is governed by Ga. Laws, 1967, p. 296, officially codified by the legislature as Ga. Code Title 79A. A drug wholesaler may lawfully sell narcotic drugs "to a person in charge of a laboratory, but only for use in that laboratory for scientific and medical purposes." Ga. Code Ann. § 79A-806(1)(d). The term "laboratory" includes "a laboratory approved by the State Board of Pharmacy as proper to be entrusted with the custody of narcotic drugs and the use of narcotic drugs for scientific and medical purposes and for the purposes of instruction." Ga. Code Ann. § 79A-802(9). The word "sale" encompasses "barter, exchange, or gift." Ga. Code Ann. § 79A-802(10).
The National Institute of Mental Health is a part of the Public Health Service. An examination of the relevant statutes reveals that the Surgeon General is authorized to make grants to individuals such as the professor who has been designated as the person in charge of the laboratory in question. Moreover, the Surgeon General is authorized to make research facilities of the Public Health Service available to individuals such as the professor whose conduct precipitated your inquiry. 42 U.S.C.A. §§ 241, 242, 242(a). In distributing narcotic drugs in Georgia, the National Institute of Mental Health engages in that activity as a drug wholesaler, as the term "wholesaler" includes "a person who supplies narcotic drugs that he himself has not produced nor prepared". Ga. Code Ann. § 79A-802(6). A drug wholesaler must be licensed by the Georgia State Board of Pharmacy prior to engaging in the business of selling drugs. Ga. Code Ann. § 79A-804. The National Institute of Mental Health does not possess a wholesaler's license. Thus, you desire to know whether the professor may lawfully obtain narcotic drugs from the National Institute of Mental Health.
Federal statutes relating to the Public Health Service and to the Surgeon General appear to authorize the distribution of narcotic drugs for research purposes. The United States Department of Justice has represented to you, in a letter dated December 3, 1969, that the National Institute of Mental Health "is the federal entity entrusted with the responsibility of furnishing marihuana to qualified researchers." A state may not require an employee of the United States Government to obtain a license to engage in an activity which is embraced within the scope of his employment. Johnson v. Maryland, 254 U.S. 51, 65 L.Ed 126 (1920). It appears that all of the requisites for the lawful possession of narcotic drugs by the professor involved in this matter have been met, with the exception of obtaining the same from a licensed wholesaler. It is my opinion that the State of Georgia may not require the National Institute of Mental Health to obtain a license from the Georgia State Board of Pharmacy prior to engaging in the business of a drug wholesaler in Georgia. Therefore, it is my opinion that the professor may obtain narcotic drugs for research purposes from the National Institute of Mental Health, notwithstanding the fact that the Institute is unlicensed to engage in the business of a drug wholesaler in Georgia.
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Request By: 		
 		Director, Georgia Natural Areas Council
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in response to your letter of recent date wherein you ask whether there are any circumstances under which the Georgia Natural Areas Council can hold the title to land in Georgia.
The Georgia Natural Areas Cou cil (formerly the State Council for the Preservation of Natural Areas) was created by Ga. laws 1966, p. 330; (Ga. Code Ann. Ch. 43-12.) The duties, powers and authority given to the Council at its inception do not appear to create in the Council the ability to own land. Neither does the 1969 Amendment (Ga. Laws 1969, p. 750), which changed the Council's name and gave it certain additional powers, purport to allow the Council to hold real property titles. As you are probably aware, a state agency, board, bureau, etc., has only such powers as are expressly or by necessary implication conferred upon it by the legislature. See Bentley v. State Board of Medical Examiners of Georgia, 152 Ga. 836 (1921).
Another 1969 Act of the Georgia General Assembly, the Georgia Scenic Rivers Act of 1969, Ga. Laws 1969, p. 933 (Ga. Code Ann. Ch. 17-9), deserves mention at this point. This Act provides in Section 4 that the Council shall "recommend to the Governor and General Assembly rivers or sections of rivers to be considered for designation as Scenic Rivers"; then continues, specifying the necessary elements to be included in a special report of the Council which must accompany each Scenic River recommendation to the General Assembly and Governor. However, the focal point of this opinion is provided by Section 5 of the Act (Ga. Code Ann. § 17-905), which contains the following introductory clause:
"After designation of any river or section of a river as a Scenic River by the General Assembly pursuant to section 3 hereof:"
(Section 3 provides for the designation of a Georgia Scenic River System).
It may be helpful at this juncture to break down Section 5(b) of the Act (Ga. Code Ann. § 17-905(b) in endeavoring to determine what the General Assembly meant, remembering that to attempt to ascertain the true intention of the legislature in the passage of a law is the cardinal rule of statutory construction. (See Gazan v. Henry, 183 Ga. 30 (1936).) Thus, we have the following:
"(b) The Council may acquire by purchase, gift, grant, bequest, devise, lease or otherwise fee title or any lesser interest in the land. . . ."
Applying two additonal rules of statutory construction -- (1) that the ordinary signification be applied to all words except in certain instances inapplicable here (see Ga. Code Ann. § 102-102(1)); and (2) that all the words of a statute are to be given due weight and meaning (see Falligant v. Barrow, 133 Ga. 87 (1909)) -- it is apparent that this portion of Section 5(b) gives the Council the ability to acquire title to land.
". . . lying within the authorized boundary of such river or section of river hereafter so designated as a Scenic River. . . ."
Again applying the above-mentioned rules of statutory construction, it seems that the ability of the Council to acquire title to land is limited by: (1) area -- land lying within a certain authorized boundary of the designated Scenic River; and (2) time -- only after the river has been designated by the General Assembly as Scenic. Since there is no statutory definition of authorized boundary, I am assuming the legislature intends to specify the authorized boundaries of a Scenic River for purposes of acquisition of scenic easements and delineation of the area within which the Council may strive toward the ends of preservation and perpetuity envisioned by the Scenic Rivers Act for each Scenic River.
". . . Any interest in land acquired by the Council pursuant to this Section shall be transferred to such governmental agency as the General Assembly may by Act direct." (Emphasis added.)
Again, giving each word in the Statute its due weight and meaning and ascribing to it its ordinary signification, as required by law, it appears that although the Council may acquire the title to land, it may not retain it. Without deciding whether the Council is such an Agency as contemplated by this portion of the Act in its reference to "governmental agency," it is clear that the words "shall be transferred" would not allow property titles to remain in the Council but rather, indicate that the title to land should pass through the Council and to some other state agency designated by the General Assembly. The Council would be merely a conduit through which the title passed.
Therefore, it is my official opinion that the Georgia Natural Areas Council may acquire the title to land lying within the authorized boundaries of a river or section of river previously designated by the General Assembly as a Scenic River pursuant to Ga. Laws 1969, p. 933, but upon acquisition, the title must be transferred to another State agency designated by the General Assembly.
Of course, as you know, this law could be amended by the General Assembly so as to provide for the retention of title to property by the Council. If the Council is at present desirous of this ability, the Georgia General Assembly would be the proper authority to approach with this request.
Assuming the acquisition is authorized by the General Assembly it would, of course, be subject to the State Properties Acquisition Law and would have to be acquired through the State Properties Acquisition Commission. See e.g., Ga. Laws 1965, pp. 396, 398 (Ga. Code Ann. § 36-104a(c)).
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Opinion 70-5
January 7, 1970
Request By: 		
 		Director, Georgia Forestry Commission
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This responds to your request for an opinion regarding the authority of the State, as a signatory of the Southeastern Forest Fire Protection Compact, to participate in a mutual aid program between that organization and the Middle Atlantic States Forest Fire Protection Compact Commission.
Please be advised that the Regional Forest Fire Protection Compact Act, Ga. Code Ann. Ch. 43-9 (Ga. Laws 1953, Nov.-Dec. Sess., p. 49), proposes "mutual aid in fighting forest fires among the compacting States of the region and with States which are party to other regional forest fire protection compacts or agreements. . . ." Ga. Code Ann. § 43-902. All State officers, bureaus and departments are specifically empowered to perform those functions necessary or incidental to the conduct of mutual aid programs undertaken pursuant to such agreements. See Ga. Code Ann. § 43-913.
Based on the foregoing, it is my opinion that the State may participate in a mutual aid program as outlined above.
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Opinion 70-4
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Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to a recent letter from Mr. C. H. Breedlove, State Highway Construction Engineer, requesting an opinion on whether an independent contractor has, by apparently taking advantage of an error or omission, violated Articles 2.08(C) and 5.05(A) of the State Highway Department of Georgia Standard Specifications. Further if a violation has occurred, does the Highway Department have the right to obtain from the contractor an adjustment in price for the quantity involved in the violation.
The letter of Mr. Breedlove reveals that the State Highway Department of Georgia awarded a contract to perform certain highway construction work. Before any work had been performed or any work order issued, it was discovered that only thirty-five per cent (35%) of a bid item quantity was included in the proposal submitted'to the Department by the prime contractor. An examination of the bids received for the particular project involved, as well as all other projects involved in the particular letting, revealed that in all probability the first three bidders on this particular project had detected the error and had at least doubled the normal bid price for the bid item in question. The other two bidders on this project reflected a bid price that was below the average bid on the remaining projects, which in most instances was for a lesser quantity. The item in question, Item 312 -- Bituminous Prime, did not contain Item 216 -- Graded Aggregate Cement Stabilized Subbase Course, which is normally paid for on a square yard basis. This was an omission in the quantity of prime provided for bid purposes. Normally, all bituminous prime used on the project is lumped into one item of 312 -- Bituminous Prime, regardless of its use.
Mr. Breedlove requests an opinion on whether the Highway Department may:
"1. After the award of the contract and issuance of the work order, request from the Prime Contractor a supplemental agreement to reduce the price of the omitted portion of the item to a price that would be in line with the current prices being bid.
"2. If not able to enforce (1) on the Contractor, then provide another pay item to be identified by a name other than Bituminous Prime and used only for curing of Graded Aggregate Cement Stabilized Subbase Course.
"3. If no agreement can be reached by (1) or (2), instruct the Prime Contractor to perform this work by Force Account Agreement."
The particular contract in question was let under the 1966 Standard Specifications of the State Highway Department of Georgia, and, therefore, references to articles of the Standard Specifications in this opinion will refer to the 1966 set of Standard Specifications. Article 2.08(C) concerns the rejection of proposals, if the contractor submits a bid with unit prices which are obviously unbalanced. Considering the facts presented in the letter of Mr. Breedlove, it is apparent that this particular article would not apply to the situation at hand. It deals with the rejection of proposals and would not apply to a contract, such as the instant one, which has been awarded and properly executed by both the Highway Department and the contractor. Therefore, the contractor has not violated Article 2.08(C) of the Standard Specifications.
Article 5.05(A) provides as follows:
"A. Errors and Omissions: The Contractor shall take no advantage of any apparent error or omission in the plans or specifications; but if such error or omission does occur, the Engineer shall have the authority to make corrections and interpretations deemed necessary to fulfill the intent of the plans and specifications; nor shall such corrections or interpretations, if any, be construed as a waiver of any Contract provision."
In writing this opinion, this office makes no determination as to whether or not the contractor has taken advantage of an obvious error or omission in the Plans and Specifications. The State Highway Engineer, pursuant to Article 5.01(A) is apparently the person to make this determination. Article 5.01(A) provides, in part, that:
"His [the State Highway Engineer's] decision shall be final on all questions related to the interpretation of the Specifications and the Plans and as to the acceptable fulfillment of the Contract by the Contractor." (Matter in brackets added.)
Therefore, it appears that the decision of the State Highway Engineer on all questions relating to the interpretation of the Plans and Specifications would be final. An exception to this construction is where, in a contract between a contractor and the State Highway Department, it is stipulated that a decision of the State Highway Engineer, upon any question connected with the execution of the contract should be final and conclusive, his decision upon any such question should be held binding upon the parties, in the absence of fraud, or such gross mistake as would necessarily imply bad faith, or a failure to exercise an honest judgment. State Highway Dep't v. MacDougald Construction Co., 189 Ga. 490 (1939).
Therefore, it is my opinion that if the State Highway Engineer makes a decision, not tainted by fraud or gross mistake as outlined in the McDougald case, that there was an apparent error or omission which was taken advantage of by the contractor in this instance, then the Standard Specifications would allow the State Highway Department to follow any one of the three methods mentioned in Mr. Breedlove's letter to correct and fulfill the intent of the Plans and Specifications. Article 4.03 provides for a supplemental agreement which is acceptable to both parties; provides for authority to make increases, decreases, or alterations in the contract; and, allows the engineer, in the absence of a supplemental agreement acceptable to both parties, to direct that the work be done by force account.
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Opinion 70-3
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Request By: 		
 		Director, State Highway Department
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This is in reply to a request from Mr. Roscoe C. Tate, State Highway Utilities Engineer, for a legal opinion as to the Highway Department's obligation to reimburse Seaboard Coast Line Railroad Company for work done on a construction project.
The Highway Department entered into a force account agreement with Atlantic Coast Line Railroad Company on Project SG-2120(1), Columbia County, covering the cost of a new railroad highway overhead bridge whereby a grade crossing was eliminated. The agreement covered estimated charges for handling wire line changes by railroad forces, consisting of roadways, labor, assisting Western Union, and communication expenses, consisting of materials, labor, engineering, and contingencies.
A controversy arose relative to reimbursement for work to be performed by Western Union in connection with the proposed construction. Western Union billed the Department for work done by their forces ($ 4,165.00), but payment was denied pursuant to an official opinion of the Attorney General dated January 16, 1962 [Op. Atty. Gen. 1962, p. 282]. By letter dated January 20, 1969, the Railroad requested payment for their bill submitted May 22, 1967 ($ 774.85), with the explanation that the billing covered expenses incurred by Western Union on this project and billed to the Railroad. Under these conditions, Mr. Tate asked whether it is legal for the Highway Department to reimburse Seaboard Coast Line Railroad Company for the bill submitted May 22, 1967. It appears that Western Union did the relocation work for itself and for the Railroad.
Since the force account agreement was executed, the Atlantic Coast Line Railroad Company and Seaboard Air Line Railroad Company have merged under the name of Seaboard Coast Line Railroad Company. Paragraph 10 of the force account agreement provides, in essence, that the agreement shall be binding upon the successors and assigns of the parties thereto. Therefore, Seaboard Coast Line Railroad Company would be considered as a valid party to the original agreement, and would be bound by all the covenants and conditions contained therein.
The original agreement between the Department and the Railroad provides in part:
". . . in the event it shall be necessary in connection with or incident to the work of constructing said bridge structure and approaches thereto, to make any changes in, or to remove or relocate any wire lines, pipelines, poles or other supports therefor, such changes in or removal or relocation of said facilities shall be handled by the Department directly with the owner or owners thereof and the cost of such changes will be included in the total cost of the project as provided in said preliminary estimate."
The subject of the agreement pertains to the elimination of a grade crossing with 10 per cent of the cost being borne by the Railroad and 90 per cent by the Federal Government. The preliminary estimate, which is attached to and made a part of the original agreement, contains certain charges for wire line changes by railroad forces assisting Western Union. A report by the auditing section of the Highway Department reveals that such communication lines were owned by the Railroad and were, by joint use agreement, installed on poles owned by Western Union. The bill dated May 22, 1967, includes only costs connected with relocation of the lines, and does not include any costs for pole relocation. The audit further revealed that the bill has been recorded and carried on the books of the Seaboard Coast Line Railroad Company as an account payable to Western Union.
Paragraph 5 of the original force account agreement provides, in part, that the bills for the relocation work done by the Railroad are ". . . to be prepared in accordance with the provisions of. . . PPM 30-3." This PPM specifies that the approval given by the Bureau of Public Roads of the agreement between the parties for the payment of the cost of adjusting the Railroad's own facilities is contingent upon the Railroad exercising its rights under its agreement with any utility occupying the right-of-way.
An agreement between Western Union Telegraph Company and Atlantic Coast Line Railroad dated July 1, 1932, covers the operations of Western Union on Railroad right-of-way, and sets forth the rights of the parties in detail. Paragraph 18 of the agreement provides:
"The Telegraph Company will also furnish at convenient points on the lines of railroad covered by this agreement, as and when necessary, all poles, telegraph crossarms, telegraph wire, insulators, and other telegraph material, and the necessary foremen and skilled labor, for the maintenance, relocation, removal, and reconstruction of all the lines of poles, telegraph crossarms, telegraph wires, conduit lines, and telegraph cable conductors belonging to either party hereto, and covered by this agreement. The Railroad Companies will furnish unskilled labor as defined in paragraphs 24 and 25 for said maintenance, relocation, removal, and reconstruction."
Therefore, if the wires and material included in the bill from Seaboard Coast Line Railroad apply only to telegraph crossarms, wires, etc., then the Highway Department should only reimburse the Railroad for the unskilled labor used in the relocation work. However, construing the remaining provisions of the agreement, if the wires and material used apply to wires other than strictly telegraph wires, it is my official opinion that the Highway Department should reimburse the Railroad for the entire amount of the bill submitted May 22, 1967 ($ 774.85).
After reaching the foregoing conclusion, we contacted Mr. Tate and he in turn contacted the Railroad. By letter dated December 29, 1969, the Railroad's attorney, Mr. Schlesinger, has stated in part as follows:
"The communication work covered by the bill in question actually was incurred through a subsequent agreement or understanding whereby Western Union prepared a cost estimate for relocating both its and the Railroad's facilities on this project. The pro rata share of relocating the Railroad's four telephone lines and proportionate share of cross-arms is all that this bill represents. The bill in no way represents any expense incurred by Western Union in removing its own facilities.
* * ***
"In other words, in my judgment, since were were entitled to reimbursement for relocating our facilities, this reimbursement should not be denied merely because we contracted with Western Union for them to perform our communication relocation in addition to theirs."
If your audit confirms that the $ 774.85 expense was incurred for the relocation of Railroad property (as opposed to Western Union property) then payment would be in order.
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Request By: 		
 		Joint Secretary, State Examining Boards
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
This will acknowledge the recent inquiry from your office wherein a letter from a Macon realtor sought an explanation as to whether or not Rule 520-3-.08 of the Georgia Real Estate Commission precluded the use of the words "Macon Real Estate Board" in his sales contract form where the realtor is not a member of the Macon Real Estate Board and where the reference to the Macon Real Estate Board is only to show that commissions will be paid pursuant to a schedule adopted by the Macon Real Estate Board.
Notwithstanding the fact that the realtor is in his first year of business and is thus in a "probationary" year insofar as membership on the Macon Real Estate Board is concerned, he is nevertheless still a licensed real estate broker or salesman and is, thus, bound to adhere to the laws of this state and to the rules and regulations of the Georgia Real Estate Commission.
However, the words, "Macon Real Estate Board," as the realtor uses them in his sales contract, in my opinion, do not intimate to the general public that the use of the phrase was to convey that the realtor was a member of the Macon Real Estate Board. Rather, the realtor appears to use the phrase only to show that commissions will be paid pursuant to a schedule adopted by another group, i.e., the Macon Real Estate Board.
Accordingly it is my official opinion that the realtor may use the phrase "Macon Real Estate Board" as he now uses it as the phrase does not purport to state that he is, in fact, a member of the Macon Real Estate Board.
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Request By: 		
 		Director, Georgia Department of Public Health
Opinion
Opinion by: 		Arthur K. Bolton, Attorney General
Please refer to your letter of December 4, 1969, wherein you request my official opinion as to whether the Georgia Department of Public Health should allow newspaper representatives access to the Department's vital records files, and, if so, whether a charge could be imposed to cover Departmental costs.
As you are probably aware, Ga. Code § 88-1723, officially Codified from Ga. Laws 1964, pp. 499, 594, as amended, makes it ". . . unlawful for any person to permit inspection of, or disclose information contained in vital records, or to copy or issue a copy of all or part of any such record except as authorized by regulation or when so ordered by a superior court. . . ." Ga. Code § 88-1723(d) adds the proviso that ". . . the restrictions in this section shall not prohibit the official organ or newspaper of a county from publishing the names and addresses of births and deaths. . . ." While the above provisions seem to be clear in their intent, this office, after extensive research, questions the constitutionality of this Code Section.
Firstly, the Courts, if faced with this question, might well hold that to deny inspection of vital records to everyone except the official organ or newspaper of a county amounts to an arbitrary and unreasonable legislative classification. In the case of The Ledger-Enquirer Company v. Brown, 213 Ga. 538 (1957), an attack was made upon the constitutionality of an act making any corporation engaged in publishing newspapers, magazines or periodicals having circulation in more than one county in this State subject to suit in any county where that newspaper or publication was delivered regularly to fifty or more subscribers, in any action for damages arising in such county. The court in its decision noted that the legislature may, for purposes of legislation, classify and may legislate with respect to each classification. It noted, however, that the classification must be natural, reasonably related to the subject matter of the legislation, and must furnish some legitimate ground of differentiation. Applying these guidelines, the court held that there was obviously no reasonable basis for the classification there made and the act was therefore violative of Art. I, Sec. I, Par. II of the Constitution of Georgia, in that it denied the plaintiff the impartial and complete protection of the law. There have been numerous other cases in which the Georgia Supreme Court has declared unconstitutional arbitrary and unreasonable legislative classifications. See Jenkins v. Manry, et al., 216 Ga. 538 (1961); McAllister v. State, 220 Ga. 570 (1965); Hughes v. Reynolds, 223 Ga. 727 (1967).
Not only is Code Section 88-1723(d) subject to attack as being an arbitrary and unreasonable classification of newspapers, there is a distinct possibility that the entire Section constitutes an abridgment of freedom of speech and press. In the case of Providence Journal Co. v. McCoy, 94 F. Supp. 186 (1950), an ordinance was passed by a city council prohibiting any person from examining city records pertaining to tax cancellations or abatements without the city's express permission. A subsequent resolution, however, allowed one of the local newspapers access to such records. The court held that this action constituted a denial of equal protection and an abridgment of freedom of speech and press. As in the above cited Georgia cases, the court found no reasonable basis for restricting such examination and publication, and felt that the attempt to prohibit publication, especially where another competing newspaper was not prohibited, was unconstitutional and void.
Therefore, based upon the above decisions, it is my official opinion that access to the Department's vital records files should not be denied to newspaper representatives. To avoid administrative complications, however, it appears that either a regulation or policy statement should be formulated by the Department to provide for supervised inspections or publication of monthly listings of births and deaths in this State.
Turning now to your second question, it is my official opinion that the Department may prescribe fees to cover the cost of supervising such inspections or furnishing such lists. Ga. Code § 88-1725 provides that "The Department shall prescribe the fees to be paid for copies and searches of certificates or records and for certified copies of certificates or records. . . ." Furthermore, Ga. Code Ann. § 40-2702 provides for the charging of fees for the services of the Deputy who supervises the inspection of public records.
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